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.s,?8 Deserved. 1 vob, 

fie.served, 1 vob 1852-1856 
^1829-186^""“"“’'' (»cotland), 5 vols., 

De ^Qex"* 1^'^‘jkruptcy, 1 vob, 1844-1848 

^!-!!s 59'“‘^ vols.. 1857 

"t; “"“V' 

vols., 1846 


^^RS86 ^ Decisions, Revision Courts, 1 vol., 1882 

Eases Reserved, 2 vols., 1844—1852 
J ckens Reports, Chancery, 2 vols., 1550-1798 
J ubtiiuau s Digest or Pandects 

S.',"'™? TS ..S'"* 


ft ft 


« ft 


» 4: ^ vols., 1774—1776 

Dow^i'lt Ding’s Bench, 4 vols., 1778—1785 

Dow 8 Deports House of Lords, 6 vols., 1812—1818 

182^185 ' ^ 

^°1846-1849 Ih-^ctiee Reports, 7 voE., 
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Abbreviations. 


Dow. & E.y. (k. li.) 

Dow. & Ey. (m. c.) 

Dow. & Ey. (n. p.) 

Dowl 

DowL (n. s.) 

Dr. & Wal. 

Dr. & T\"ar. 

Drew. 

Drew. & Sm. 

Driukwater 
Drury temp. Nap, 

Drury Sug. 

Dugd. Orig. 

Duul. (Ct. of Sess.) 

Duuuiug.. 

Durie 

Dyer 

E. & E. . . 

E. & E 

E. B. &E. 

Eag. &Y. 

East 

East, P. C. 

Ecc. & Ad, 

Eden 

Edgar .. 

Edw 

Elchies . . 

Eug. Pr. Cas. . . 
Eq. Cas. Abr. . . 

Eq, Eep. 

Esp. 

Exch. 

Ex. D 


.. 

F. (Ct. of Sess.) 

/ • • 

Pac. CoU. (with date) . . 


Dowliug and Eylaiid'sEeports, King’s Bench, 9 vols., 
1822— 1S27 

Dowling and Eylaud’s Magistrates’ Cases, 4 vols., 
1822—1827 

Dowling and Eyland’s Eeports, Nisi Prius, 1 part, 
1822—1823 

Dowling’s Practice Eeports, 9 vols., 1830 — 1841 
Dowling’s Practice Eeports, New Series, 2 vols., 
1841—1843 

Drury and Walsh’s Eeports, Chancery (Ireland), 
2 vols., 1837—1841 

ren’s Eeports, Chancery (Irelaud)^ 
4 vols., 1841—1843 

Drewry’s Eeports, Chancery, 4 vols., 1852 — 1859 
Drewry and Sinale’s Eeports, Chancery, 2 vols., 1859 
—1865 

Drinkwater’s Eeports, Common Pleas, 1 vol., 1839 
Drury's Eeports temp. Napier, Chancery (Ireland), 
1 vol., 1858—1859 

Drury’s Eeports temp. Sugden, Chancery (Ireland), 
1 vol., 1811 — 1844 
Dugdale’s Origines Juridiciales 
Dunlop, Court of Session Cases (Scotland), 2nd series, 
24 vols., 1838—1862 

Dunning’s Eeports, King’s Bench, 1 vol., 1753— 
1 / 54 

Durie’s Decisions, Court of Session (Scotland), fob, 
1 vol., 1621—1642 

Dyei-’s Eeports, King’s Bench, 3 vols., 1513—1581 

Ellis and Blackburn’s Eeports, Queen’s Bench, 
8 vols., 1852 — 1858 

Ellis and Ellis s Eeports, Queen’s Bench, 3 vols., 
1858 — 1861 

Ellis, Blackburn, andEllis’s Eeports, Queen’s Bench, 

1 vol., 1858—1860 

Eagle and Younge’s Tithe Cases, 4 vols., 1223—1825 
East s Eeports, King’s Bench, 16 vols., 1800—1812 
Easts Pleas of the (Jrown 

Admiralty Eeports, 2 vols., 

1853 — 1855 

Eden’s Eeports, Chancery, 2 vols., 1757—1766 

Jicigars Decisions, Court of Session (Scotland), foL, 
1(24—1725 ' 

Edwpds’ Eeports, Admiralty, 1 vol., 1808—1812 
iilcbies Decisions, Court of Session (Scotland), 

2 vols., 1733— 1754 

Eoscoe’s English Prize Cases, 2 vols., 1745—1858 

Abridgment of Cases in Equity, fol., 2 vols., 1667— 
1 M4 

Equity Eeports, 3 vols., 1853—1855 
Dspinasse’s Eeports, Nisi Prius, 6 vols., 1793—1810 
Exchequer Eeports (AVelsby, Hurlstone, and Qor- 
don), 11 vols., 1847—1856 

Division, 5 vols., 1875- 

yinlason’s Eeports, Nisi Prius, 4 vols., 
Session Cases (Scotland), 5th series, 

luyo— liJOb 

Faculty of Advocates, Collection of Decisions, Court 

of session (Scotland), fol., 1st and 2nd series, 
21 vols. 1752—1825 



Abbreviations. 
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Fac. Coll. (n. 
date) 

Falc. 

Falc. & Fitz, 
Ferg. 

Fitz-G. . . 

Fitz. Nat. Brev. 
FI. & K. 

Fonbl. 

For. 

Forb. 

Fort. Be Laud. 
Fortes. Rep. 

Fost. 

Fount. 

Fox & S. Ir. 

Fox & S. Reg. 

Freem. (cn.) 
Freem. (k. b.) . 


Gal. & Bay. 
Gale 

Gib. Cod. 
Gitf. 

Gilb. . . 
Gilb. C. P. 
Gilb. (cu.) 
Gilin. & F. 


Gl. & J. . . 
Olaiiv. 

Glunv. El. Cas. . 
Glascock . . 

Godb. 

• • • 

Gouldsb. 

♦ « 

Gow 

Gwill. 


H. & C. . . 
H. & N. . . 


.) (with Faculty of Advocates, Collection of Decisions, Court 

of Session (Scotland), New Series, IG vols., 1825 — 
1841 

.. Falconer’s Decisions, Court of Session (Scotland). 
2 vols., fob, 1744 — 1751 

. . Falconer and Fitzherbert’s Election Cases, 1 vol , 18.35 
— 1838 

.. Ferguson’s Consistorial Decisions (Scotland), 1 vol 
1811—1817 '' 

. . Fitz-Gibbons’ Reports, King’s Bench, fol., 1 vol 
1728—1731 

. . Fitzherbert’s Natura Breviura 

. . Flanagan and Kelly’s Reports, Rolls Court (Ireland) 

1 vol., 1840—1842 

.. Fonblanque’s Reports, Bankruptcy, 2 parts, 1849— 

1852 1 t' > 

.. Forrest’s Reports, Exchequer, 1 vol., 1800—1801 
Forbes’ Decisions, Court of Session (Scotland) fol 
^ 1 vol., 1705—1713 

I’ortescue, De Laudibus Legum Angliao 
. Fortescue’s Reports, fol, 1 vol., 1G92— 173G 
. . Foster's Crown Cases, 1 vol., 1713— 17G0 
. . Fountainhall’s Decisions, Court of Session (Scotland), 
fol., 2 vols., 1G78— 1712 

. . M. C. Fox and T. B. C. Smith’s Reports, King’s 
Bench (Ireland), 2 vols., Ls22— 1825 

J. S. Fox and C. L. Smith’s Registration Cases, 

^ 1 vol, 188G— 1895 

.. Freeman’s Reports, Chancery, 1 vol., IGGO— 1706 
.. hreeinaiis Reports, Jving’s Bench and Common 
Pleas, 1 vol, 1G70— 1704 

. . Gale and Davison’s Reports, Queen’s Bench, 3 vols 
1841-1843 

. . Gale’s Reports, Exchequer, 2 vols., 1835— 1836 

Gibson’s Codex Juris Ecclesiastici Anglicani 

. . Gilfard|s Reports, Chancery, 5 vols., 1857— 1865 

Gilberts Cases in Law and Equity, 1 vol, 1713 — 

1 < 14 

. . Gilbert’s History and Practice of the Court of 
Common Pleas 

.. Gilbert’s Reports, Chancery and Exchequer, fol., 

1 vol, 1706—1726 

Gilmour and Falconer's Decisions, Court of Session 
(Scotland), 2 parts. Parti. (Gilmour) 1661—1666, 
Partll. (Falconer) 1681—1686 

.. Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 
1819—1828 

Glanville, De Legibus et Consuetudinibus Regni 
Angliie 

. . Glanvilie’s Election Cases, 1 vol, 1623 — 1624 
.. Glascock’s Reports (Ireland), 1 vol, 1831—1832 

Godbolt’s Ibiports, King's Bench, Common Pleas, 
and Exchequer, 1 vol, 1574— 1637 
Oouldsborough’s Reports, (iueeu’s Bench and King’s 
Bench, 1 vol, 1586— 1601 
. . Gow’s Reports, Nisi Prius, 1 vol, 1818—1820 
.. Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 

Hurlstono and Coltman’s Reports, Exchequer, 4 vols. 
1862 — 1866 

. . llurlstone and Norman’s Reports, Exchequer, 7 vols., 
1856— 1862 
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Abbreviations. 


H, & Tw. 

H. & W. 

H. L. Gas* 
Hag. Adm. 
Hag. Con. 
Hag. Ecc. 
Hailes 

Hale, C. L. 
Hale, P. C. 
Har. & Buth. 

Har. & W. 

Hare. 

Hard. 

Hare 

Hawk. P. C. 
Hayes 

Hayes & Jo. 

% 

Hem. & M. 
Het. 

Hob. 


Hodg, 

Hog. 


Holt (ADM.) 

Holt (eq.) 

Holt (k. b.) 

Holt (n. V .) 
Home, Ct. of Ses 

Hop. & Colt. , 

Hop. & Ph. 

Horn & H. 

Hov. SuppK 

Hnd. & B. 

Hume 

Hut. 

Hy. Bl. .. 


I. C. L. B. 
I. Ch. B. 

I. Eq. R. 
I.L. B. .. 


Hall and Twells’ Beports, Chancery, 2 vols., 1848— 
1850 

Hurlstone and Walmsley’s Beports, Exchequer* 

1 vol„ 1840 — 1841 

Clark’s Beports, House of Lords, 11 vols., 1847— 1860 
Haggard’s Beports, Admiralty, S vols., 1822—1838 
Haggard’s Coiisistorial Beports, 2 vols., 1789—1821 
Haggard’s Ecclesiastical Beports, 4 vols., 1827—1833 
Hailes’s Decisions, Court of Session (Scotland) 

2 vols., 1766—1791 
Hale’s Common Law 

Hale s Pleas of the Crown, 2 vols. 

Harrison and Butherfurd’s Beports, Common Pleas 
1 yoL, 1865—1866 

Hairison and Wollaston’s Beports, King’s Bench 
and Bail Court, 2 vols., 1835—1836 
Harcarse’s Decisions. Court of Session (Scotland), 

foL, l^vol., 1081—1691 ' 

Hardre^ Eeports, Exchequer, fol.,1 vol., 1655—1669 
Hare s Beports, Chancery, 11 vols., 1841—1853 
Hawkins’s Pleas of the Crown, 2 vols. 

Exchequer (Ireland), 1 vol., 1830— 

looZ 

^l^vol.!*”832-f834 Exchequer (Ireland), 

^^“-186^^ Chancery, 2 vols., 

^ ® Common Pleas, fol., 1 vol., 1627— 

Hohart’s Beports, Common Pleas, fol., 1 vol., 1613 

— lozo 

Hodpes’ Beports, Common Pleas, 3 vols., 1835- 

lo*>^ 

H^an’s^Eeports, Bolls Court (Ireland), 2 vols., 1816 

^ 1^3— I.^t'^ -^f^^'ralty, 1 vol., 

W. Holt’s Equity Beports, 1 vol., 1.845 
"']68?8-l-ar'® 1 vol. 

Reports, Nisi Prills, 1 vol., 1815—1817 

lot .'(r 

^1868— ^8^8^ Coltman’s Eegistration Cases, 2 vols., 
°°18l^l8i!? Registration Cases, 1 vol., 

R^<^teqner, 2 vols., 

Hutton’s Beports, Common Pleas, fol., 1 vol., 1617- 
^1788-n%‘°"®’® Common Pleas, 2 vols., 

IriS 1849—1866 

IrishPauitvT?! . C’’. 1< vols., 1850—1867 

Irish Tnw* 13 vols., 1838-1851 

irish Law Beports, l;j vols., 1838-1851 
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I. Xj. T, 

I. E. (preceded by date) 

I. E. C. L 

I. E. Eq. 

It. Circ. Cas. 

It. Jiir 

It. L. Eec. let ser. 


It, L. Eec. (n. s.) 


Irv, 


• « 


Irish Law Times, 1S67 — (current) 

Irish Reports, since 1893 {e.g, [1894] 1 1. R.) 

Irish Reports, Common Law, 11 vols., 1866—1877 
Irish Reports, Equity, 11 vols., 1866—1877 
Irish Circuit Cases, 1 vol., 1841—1843 
Irish Jurist, 18 vols., 1849 — 1866 
Law Recorder (Ireland) 1st series, 4 vols., 1827— 
1831 

Law Recorder (Ireland) New Series, 6 vols., 1833 — 
1838 

Irvine’s Justiciary Reports (Scotland), 5 vols., 1852— 
1867 


J. Bridg. 

J. P. 

J. Shaw, Just. . 
Jac. 

Jac. & W. 

Jebb, C. C. 

Jebb & B. 

Jebb & S. 

Jenk. 

Jo. & Car. 

Jo. & Lat. 

Jo. Ex. Ir. 

John. 

John. & H. 

Jur. 

Jur. (n. 8.) 

Just. Inst. 


. . Sir John Bridgman’s Reports, Common Pleas, fol., 
1 vol., 1613—1621 

Justice of tlio Peace, 1837 — (current) 

. J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 

— 1852 

, Jacob's Reports, Chancery, 1 vol., 1821—1823 

. Jacob and Walker's Reports, Chancery, 2 vols., 1819 
—1821 

. Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 
—1840 

. Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

, Jebb and Symes’ Reports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

. Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s ReportvS, Exchequer (Ireland), 
1 vol., 1838— 1839 

Jones and La Touche’s Reports, Chancery (Ireland), 

3 vols., 1844 — 1846 

. T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 

— 1838 

. Johnson’s Reports, Chancery, 1 vol., 1858—1860 
. Johnson and llemming’s Reports, Chancery, 2 vols.. 
1860 — 1862 

. Jurist Reports, 18 vols., 1837—1854 
. Jurist Reports, New Series, 12 vols., 1855— 1867 
. Justinian’s Institutes 


e:. & G. 

K. & J 

K. B. (preceded by date) 
Karnes, Diet. Dec. 
Karnes, Rem. Dec. 
Karnes, Sel. Dec. 

Kay 

Ket. ;; ;; 

Keen 

Koil. ;; 

• • • • 

KeL 

• • • ♦ 

KekW. .. .. .. 


Keane and Grant’s Registration Cases, 1 vol., 1854 — 
1862 

Kay and Johnson’s Reports, Chancery, 4 vols., 
1853— 1858 

Law Reports, King's Bench Division, since 1900 
{e.g., [1901] 2 K. B.) 

Karnes, Dictionary of Decisions, Court of Session 
(Scotland), fob, 2 vols., 1540—1741 
Karnes, Roinaikable Decisions, Court of Session 
(Scotland), 2 vols., 171(> — 1752 

Kaines, Select Decisions, Court of Session (Scotland). 
1 vol.. 1752 — 1768 

Kay’s Reports, Chancery, 1 vol., 1853—1854 
Keblo’s Reports, fob, 3 vols., 1661—1677 
Keen’s Rejiorts, Rolls Court, 2 vols., 1836—1838 
Keilwcy's Reports, King’s Bench, fob, 1 vob, 1327— 

1 o < s 

Sir John Kelyng’s Reiiorts, Crown Cases, fob, 1 vob, 
1662—1707 

W. Ivelynge’s Reports, fob, 1 vob, Chancery, 1730— 
1732;^ Kiii-’s Bench, fob, 1731—1734 
Kenyon’s Notes of Cases, King’s Bench, 2 vols., 
1753—1759 



Abbreviations. 



Keny. (ch.) 

Kilkerran 

Knapp . . 
Kn. & Omb. 


Chancery Cases in Yol. II. of Kenyon’s Notes of 
Cases, 1753 — 1754 

Kilkerrau’s Decisions, Court of Session (Scotland), 
fol., 1 vol„ 1738—1752 

Knapp’s Deports, Privy Council. 3 vols., 1829 — 1836 
Knapp and Onibler’s Election Cases, 1 vol., 1834 — 
1835 


Ij. • • « . « 

L. & G. temj). Plunk. . 

L. & 0. temp. Sugd. 

L. & Welsh. 

L. G. K. . , 

D* . . 

L. J. (ABM.) 

L. J. (boy.) 

L. J. (cn.) 

L. J. (c. p.) 

L. J. (eccl.) 

L. J. (EX.) 

L. J. (ex. eq.) . . 

L. J. (k. b. or Q. B.) . 

L. j. (M. c.) . . 

L. J. N. C. 

L. J. (o. s.) 

J-(P-) 

L. J. (p. & M.) . . 

L. J. (P. c.) 

L. J. (P. M. & A.) 

L. M. & P. 

L. E 

L. E. A. & E. . . 

L. E. C. C. R. . . 

L. R. C. P. 

L. R. Eq. 

L. E. Exch. 

L. R. H. L. ; ; 

L. R. Ind. App. 

E.^R. Ind. App. Supp 
L. R. Ir. . . 

L. R. P. C. 

L. R. p. & D. . , ; 

L. R. Q. B. 

L. R. Sc. & Div. 

E.T. .. 

L. T. Jo. 

E.T,(o,s.) ;; : 


Lord Advocate 


Lloyd and Goold’s Reports temp. Plunkett, Chancery 
(Ireland), 1 vol., 1834 — 1839 
Lloyd and Goold’s Reports temp). Sugden, Chancery 
(Ireland), 1 vol., 1835 

Lloyd and Welsby’s Commercial and Mercantile 
Cases, 1 vol., 1829 — 1830 
Local Government Reports, 1902— (cuixent) 

Law Journal, 1866 — (current) 

Law Journal, Admiralty, 1865—1875 
Law Journal, Bankruptcy, 1832—1880 
Law Journal, Chancery, ‘l822— (current) 

Law Journal, Common Pleas, 1822—1875 
]jaw Joui-nal, EcclesiasticalCases, 1866—1875 
Law Journal, Exchequer, 1830—1875 
liaw Journal, Exchequer in Equity, 1835—1841 

Law Journal, King’s Bench or Queen’s Bench, 
1822 — (current). 

Law Journal, Magistrates’ Cases, 1826—1896 
Law Journal, Notes of Cases, 1866— 1892 (from 1893, 
see Law Journal). 

Law Journal, Old Series, 10 vols., 1823 — 1831 

Law Journal, Probate, Divorce and Admiralty, 1875 
— (current) 

Law Journal, Pj obateand Matrimonial Cases, 1858 — 
1859,1866—1875 

Law Journal, Privy Council, 1865 — (current) 

Law Journal, Probate, Matrimonial and Admiralty, 
1860 — 1865 

Lowndes, Maxwell, and Pollock’s Reports, Bail 
Court and Practice, 2 vols., 1850—1851 
Law Reports 

I-aw Ileports, Admiralty and Ecclesiastical Cases, 
4 vols., 1865—1875 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 
16/0 




xvcpuj B, ^ommon iqeas, 10 vuis., looo— 

Law Reports, Equity Cases, 20 vols., 1865- 1875 
Law Reports, Exchequer, 10 vols., 1865—1875 

epoits, English and Irish Appeals and Peerage 
Claims, House of Lords, 7 vols., 1866—1875 

(cumnT)^^’ Indian Appeals, Privy Council, 1873— 

Indian Appeals, Privy Council, 
ouppleineutary Volume, 1872 — 1873 

" voT." S3' I-"' 

Law Reports, Privy Council, 6 vols. 1865—1875 
*1875*^^^’^^*’^^*°^“*^®“^“'^ Livorce, 3 vols., 1865— 


House 


v^ueen s JLSench, 10 vols 1865- 

oT *:”>•■ ^ . 

ot ^Oids. 2 vols., 1866—1875 

Law Timf 18^^-(current) 

Law T mp! lS43-(curr6nt) 

Reports, Old Senes, 34 vols., 1843—1860 



Abbreviations. 


xli 


Ij&QO * • 

Lat 

Laws. Reg. Cas. 
Ld. Raym. 


Leach. 

Lee 


Lee tenx^. Hard. 
Le. & Ca. 

Leon. 

Lev. 

Lew. C. C. 


Ley 

Lib. Aes. 
Lilly 


Litt. 


Lotft 

Long. & T. 

Lud. E. C. 
Lumley, P. L. C. 
Ijush. 

Lut. 


Lut. Reg. Cas. . . 


Lynd. 




• • 


Lane’s Reports, Exchequer, fol., 1 voL, 1605 — 1611 
Latch’s Reports, King’sEeuch, fol., 1 vol., 1625— 162S 
Lawson’s Registration Cases, 1885 — (current) 

Lord Raymond’s Reports, King’s Bench and Common 
Pleas, 3 vols., 1G!H— 1732 
Leach’s Crown Cases, 2 vols., 1730 — 1814 
Sir G. Lee's Ecclesiastical Judgments, 2 vols., 1752 — 
1758 

T. Lee’s Cases Hardwicke, King’s Bench, 1 vol., 
1733—1738 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 
—1865 

Leonard’s Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 4 parts, 1552 — 1615 
Levinz’s lieports, King’s Bench and Common Pleas, 
fol., 3 vols., 1660 — 1696 

Lewin’s Crown Cases on the Northern Circuit, 
2 vols., 1822—1838 

Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 
Liber Assisaruin, Year Books, 1 — 51 I'Mw. HI. 
Lilly’s Reports and Pleadings of Cases in Assize, fol., 
1 vol. 

Littleton’s Reports, Common Pleas, fol., 1 vol,, 1627 
— 1631 

Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Tjongfield and Townsend’s Reports, Exchequer (Ire- 
land), 1 vol., 1841 — 1842 
Luders’ Election Ca-^^es, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Liishington’s Reports, Admiralty, 1 voL, 1859—1862 
Sir E. Jjutw 5 "che’R Entries and Reports, Common 
Pleas, 2 vols., 1()S2 — 1704 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 
1853 

Lyndwood, Provinciale, fol., 1 vol. 


M. & S 

M. & W. . 

Mac. & G. 

Mac. & H. 

M‘Cle 

M‘Cle. & Yo. . . 

Macfarlane 

Mad. & Rob. 

Macph. (Ct. of Sess.) 

Macq. 

Miicr. 

Madd. 

Miidd. & G. 

Madox 

• ♦ • « 
Madox, Exch. .. 

Man. & G. 


Mauleand Selwyn’s Reports, King’s Bench, 6 vols., 
1813—1817 

Meesou and Welsby’s Reports, Exchequer, 16 vols., 
1836—1847 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 
1849—1852 

Macrae and Ilertslet’s Insolvency Cases, 1 vol., 
1847—1852 

M'Clelaiurs Reports, Exchequer, 1 vol., 1824 

MTTeland and Younge’s Reports, Exchequer, 1 vol., 
1824—1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 
3 parts, 1838—1839 

Maclean and Robinson’s Scotch Appeals (House of 
Lords), 1 vol., 1839 

Macpherson, Court of Session (Scotland), 3rd series, 
11 vols., 1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849—1865 

Macrory’s Patent Cases, 2 parts, 1847 — 1850 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 

Maddock and Geldart’s Reports, Chancery, 1 vol., 
1819—1822 (Vol. VI. of Madd.) 

Madox’s Eormularo Anglicanum 

Madox’s History and Antiquities of the Exchequer, 
2 vols. 

Manning and Granger’s Reports, Common Pleas, 
7 vols., 1840—1845 




Abbreviations. 


Man. & Ry. (k. b.) 
Man. & Ey. (m. C.) 


Mans. 

Mar. L. C. 

March 

Man. 
Marsh. . 

Mayn. 



Milw. 

Mod. Rep. 
Mol. 

Mont. 

Mont. & A. 

Mont. & B, 

Mont. & Ch. 


Mont. D. & De G 
Mont. & M. 


Moo. P. C. C. 
Moo. P. C. C. 



Moo. Ind. App. . . 


Moo. & P. 

Moo. & S. 

Mood. & M. 

Mood. & R. 

Mood. C. C. 
Moore (k, b.) 

Moore (c. p.) 

Mor. Diet. 

Morr. 

Mos. 

Murp. & ii. 
Murr. 

My, & Cr. 
My. & K. 


Manning and Kyland s Reports, Kang s Bench, 
5 vols., 1827 — 1830 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 
1827—1830 

Mauson’s Bankruptcy and Company Cases, 1893— 
(cunent) 

Maritime Law Reports (Crockford), 3 vols., 1860— 
1871 

March’s Reports, King’s Bench and Common Pleas, 
1 vol., 1639—1642 

Maniott’s Decisions, Admiralty, 1 vol., 1776—1779 
Marshall’s Reports, Common Pleas, 2 vols., 1813— 
1816 

Maynard’s Reports, Exchequer Memoranda of Edw. 

I. and Year Books of Edw. II., Year Books, Pai’tl., 
1273—1326 

Megone’s Companies Acts Cases, 2 vols., 1889—1891 
Merivale’s Reports, Chancery, 3 vols., 1815—1817 

Ecclesiastical Reports (Ireland), 1 vol., 1819 

Modern Reports, 12 vols., 1669—1755 

Molloy’s Reports, Chancery (Ireland), 3 vols., 1808— 
1831 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 

Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 
1832 — 1838 

Bankruptcy, 1 yol., 

1 832 — 1 833 

Reports, Bankruptcy, 1 vol., 

loi>o — 1 o40 

Montagu, Deacon, and De Gex’s Eeports, Bank- 
ruptcy, 3 vols., 18^0—1844 

Montagu and Macarthur’s Eeports, Bankruptcy, 
1 vol., 18'26— 1830 ^ 

Moore s Pnyy Council Cases, 15 vols., 183G— 1863 

^1862-r877 ^ 

Moore_Md^rayne’s Eeports, Common Pleas, 5 vols., 

®®Ports, Common Pleas, 4 vols., 
Mwdy and Malkin’s Eeports, Nisi Prius, 1 vol., 1826 

Beserved, 2 vols., 1824-1844 

J.B.^ Moore’s Eeports, Common Pleas, 12 vols., 1817 

Court of Session 

MoseWs^feo^i’ ^f?’'^™ptcy, 10 vols., 1884—1893 

MurphV aml lf ^oL, 1 vol., 1726—1730 

18.37 ■ ^ Hiirlstone s Eeports, Exchequer, 1 vol., 

(Scotland), 5 vols., 
Eeports, Chancery, 5 vols., 1835 
M^ne Md Keen’s Eeports, Chancery, 3 vols., 1832 
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Nels. 

Nev. & M. (k. b.) 
Nev. & M. (m:. c.) 
Nev. & P. (k. b.) 
Nev. & P. (m. c.) 
New Mag. Cas. . . 


New Pract. Cas. 

New Rep. 

New Sess. Cas. . . 

Nolan 

Notes of Cases . . 
Noy 


Nelson’s Reports, Chancery, 1vol., 1625 — 1692 
Nevile and Manning’s Reports, King’s Bench, 6 vols., 
1832—1836 

Nevile and Manning’s Magistrates’ Cases, 3 vols., 
1832—1836 

Nevile and Perry’s Reports, King’s Bench, 3 vols,, 
1836—1838 

Nevile and Peny’s Magistrates’ Cases, 1 vol., 1836 — 
1837 

New hlagistrates’ Cases (Bittleston, Wise and 
Parnell), 2 vols., 18-14 — 1848 
New Practice Cases (Bittleston and Wise), 3 vols., 
1844—1848 

New Reports, 6 vols., 1862 — 1865 
New Sessions Magistrates’ Cases (Carrow, Ilamer- 
ton, Alleji, etc,), 4 vols., 1844 — 1851 
Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 
Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841 — 1850 
Noy’s Reports, King's Bench, fol., 1 vol., 1558 — 1649 


0. Bridg. 
O’M. & H. 

Owen 


Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol., 1660—1666 

O’Malley and llardcastle’s Election Cases, 1869 — 
(current) 

Owen’s Reports, King’s Bench and Common Pleas, 
fol., 1 vol., 1557 — 1614 


P. (preceded by date) 

P. I) 

P. Wms. . . 

Palm. 

Park 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. Cas. 

Pook. 

Per. & Dav. ’ ! 

Per. &Kn. 

Ph. 

Phil. Ki. Cas. ;; 
Phillini. . , 

Phillim. Eccl. Jud. 

Pig. & R. 

Pitc. . . . . 

Plowd. 

Poll. 


Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, since 1890 (e.f/., [1891] P.) 

Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, 15 vols., 1875 — 1890 

Peere Williams’ Iteports, Chancery and King’s 
Bench, 3 vols., 1695 — 1735 
Palmer’s Reports, King's Bench, fol., 1 vol., 1619 — 
1629 

Parker’s Reports, Exchequer, fol., 1vol., 1743 — 
1766 

Patou’s Scotch Appeals, Ilouse of Lords, 6 vols., 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 
1851—1873 

Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 
Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 
1812 

Peckweir.s Election Cases, 2 vols., 1803 — 1804 
Perrv and Davison’s Reports, Queen’s Bench, 4 vols., 
1838—1841 

PeiTv and Knapp’s Election Cases, 1 vol., 1833 
Phillips’ Reports, C'hancory, 2 vols., 1841 — 1849 
Phili])pH’ Election C’ascs, 1 voL, 1780 
J. Phillimoro’s Ecclesiastical Reports, 3 vols., 1754 — 
1821 

Sir R. Philliinore’s Ecclesiastical Judgments, 1 vol., 
1S67— 1875 

Pigott and Rodwell’a Registration Cases, 1 vol., 1843 
—1845 

Pitcairn’s Criminal Tilals (Scotland), 3 vols., 1488 — 
1624 

Plowden’s Reports, fo!.. 2 vols., 1550 — 1579 
I’ollexfen's Reports, King’.s Bench, fol., 1 vol., 1670 
— I6h2 

Pophani’s Report.s, King's Bench, fol., 1 vol., 1591 — 
1627 
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Abbreviations. 


Pow. R. & D Power, Eodwell, and Dew’s Election Cases, 2 vols. 

1848— 1856 

Free. Ch. .. .. .. Precedents in Chancery, foL, 1 vol., 1689 — 1722 

Price .. .. .. Price's Reports, Exchequer, 13 vols., 1814 — 1824 

Q* P* • • • ■ . . Queen’s Bench Reports (Adolphus and Ellis, New 

Series), 18 vols., 1841 — 1852 

Q. B. (preceded by date) Law Reports, Queen’s Bench Division, 1891—1901 

(e.g.. [1891] 1 Q. B.) 

Q, B. D. . . . . Law Reports, Queen’s Bench Division, 25 vols,, 

1875—1890 


R. 

R. (Ct. of Sess.) . . 

R. P. C 

R. R. 

R. S. C 

Rast 

Rayn. 

Real Prop. Cas. . . 

Rep. Ch 

Rick. & M. 

Rick. & S. 

Ridg. temp. H. . . 

Ridg. L. & S. . . 

Ridg, Pari. Rep. 

Rob. Eccl. 

Rob. L. & W. . ! 

Robert, App. 

Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

Rose 

Ross, L. C. 

Rowe 

Rul. Cas. 

Russ. 

Russ. & M. , ^ 
Russ. & Ry. 

Ry. & Can. Cas. 

Ry. & Can. Tr. Cas. 
Ry. &M. 


S.C. .. 

s. C. (preceded by date) 
S,-G. . . 

Saint 


The Reports, 15 vols., 1893—1895 

Rettie, Court of Session Cases (Scotland), 4th series, 
25 vols., 1873—1898 

Reports of Patent Cases, 1884— (cuiTent) 

Revised Reports 

Rules of the Supreme Court 

Rastell’s Entries 

Rayner’s Tithe Cases, 3 vols., 1575—1782 

Real Property Cases, 2 vols., 1843—1847 

Reports in Chancery, fol., 3 vols,, 1615—1710 

Rickards and Michael’s Locus Standi Reports, 1 vol., 
1885—1889 

Rickards and Saunders’ Locus Standi Reports, 1 vol., 
1890—1894 ^ 


1 vol., 1793-1795 ^ 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 
1 ^84 — 1796 

Eobertson’s Ecclesiastical Eeporte, 2 vols., 18-14—1853 
Eobei-ts, Leeming, and Wallis’ New County Court 

Cases, 1 vol., 1849— 1851 

Appeals, House of Lords, 1 vol., 
Appeals, House of Lords, 2 vols., 

Rolle’s Abridgment of the Common Law, fob, 2 vols. 

^'''S ®^ench,fol., 2vols., 1614—1625 
of Cases in Equity, 1 part, 1772— 

Bankruptcy, 2 vols., 1810—1816 

® Commercial Law (England 
and Scotland), ,3 vols. ^ ® 

'°1823 '‘“‘f Ireland), 1 vol., 1798- 

®"Bng Cases, 25 vols. 

Puss! I n 9*^“oery, 5 vols., 1824—1829 

— 1S33 Wylne s Reports, Chancery, 2 vols., 1829 

^"S-1823^^‘'‘“’® Reserved, 1 vol., 

Railway and Canal Cases, 7 vols 1837 1874 

liSn ‘YnSr^^r’^^ Cases! 1855-(current) 

-^8? Reports, Nisi Prius, 1 vol., 1823 

Same Case 

[190^]^S^^C^)^*^ Gases (Scotland), since 1906 (e.g.t 

Solicitor-General 

•-'amt s^Digest of Registration Cases, 1843— 1906, 1 vol. 
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S&lk. • • • • 

Sau. & Sc. 

Saund. . . 

Saund. & A. 

Saund. & B. 

Saund. & C. 

Saund. & M. 

Sav. 

Say . . • . . 

Sc. Jur. . . 

Sc. L. R. 

Sch. & Lef. 

Sc. E. R. . . 

Scott 

Scott (n. u.) 

Sea. & Sul 

Sel. Gas. Ch. 

SesB. Gas. (k. b.) 

Sh. & Mad. 

Sh. (Gt. of Sess.) 

Sh. Dig 

Sh. Just. . . 

Sh. Sc. App. 

Sh. Teind Ct. . . 

Shep. Touch. 

Show 

Show. Pai'l, Gas. 

Sid. 

Sim 

Sim. (N. 8.) 

Sim. & St. 

Skin 

Sm. & Bat. 

Sm. & O 

Smith, KB. 

Smith, L. C. 
Smith, Reg. Gas. 


. . Salkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712 
. . Sausse and Scull 5 '’s Reports, Rolls Court (Ireland), 

1 voL. 18;37— 1840 

. . Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin’s Locus Standi Reports, 2 vols., 
1895—1904 

Saunders and Bidder’s Locus Standi Reports, 1905 — 
(current) 

. . Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 
—1848 

Saunders and Macrae's County Courts and Insolvency 
Cases (County Courts Cases and Appeals, Vols. II. 
and III.), 2 vols., 1852 — 1858 
Savile’s Reiioits, Common Pleas, fol., 1 voL, 1580 — 
1591 

.. Sayer’s Reports, King's Bench, fol., 1 vol., 1751 — 
1756 

Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Reporter, 1865 — (current) 

Schoules and Lefrov’s Reports, Chancery (Ireland), 

2 vols., 1802 — 181)6 

. . Scots Revised Reports 

Scott’s Reports, Common Pleas, 8 vols., 1831 — 1840 
Scott’s New Reports, Common Pleas, 8 vols., 1840 — 
1845 

Searle and Smith's Reports, Probate and Divorce, 
1 vol., 1859—1860 

Select Cases in Chancery, fol., 1 vol., 1685 — 1698 
(Pt, III. of Cas. in Ch.) 

.. Sessions Settlement Cases, King’s Bench, 2 vols., 
1710—1747 

. . Shaw and Maclean’s Scotch Appeals, House of Lords, 

3 vols., 1835— 1838 

Shaw, Court of Session Cases (Scotland), 1st series, 
16 vols., 1821 — 1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 
and Lamond, 3 vols., 1726 — 1868 
P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

Sheppard’s Touchstone of Common Assurances 
Shower’s Reports, King’s Bench, 2 vols., 1678 — 1695 
Shower’s Cases iu Parliament, fol., 1 vol., 1694 — 
1699 

Siderfiii’s Reports, King’s Bench, Common Pleas 
and Exchecjuer, fob, 2 vols., 1657 — 1670 
Simons’ Reports, Chancery, 17 vols., 1826 — 1852 
Simons* Reports, Chancery, New Series, 2 vols,, 
1850— 1852 

. . Simons and Stuart’s Reports, Chancery, 2 vols., 1822 
—1826 

.. Skinner’s Reports, Kng’s Bench, fol., 1 vol., 1681 — 
1697 

. . Smith and Batty’s Reports, Bang’s Bench (Ireland), 
1 vol., 1824—1825 

Sinale and Giffard’s Reports, Chancery, 3 vols., 1852 
—1858 

.. J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 
1806 

. . Smith’s Leading Cases, 2 vols. 

. . C. L. Smith’s Registration Cases, 1895 — (current) 




Abbreviations. 


Smythe . . 


Sol. Jo. . . 

Spence . . 

Spinks 
Stair Eep. 

Stark. 

Stat. E. & 0, Eev. 
State Tr. . . 

State Tr. (n. s.) . 
Story 
Stra. 

Stu. M. & P. 

Sty. 

Sw. 

Sw. & Tr. 


Swan. 

Swin. 


« » 


Syme 


Smytlie’s Eeports, Commou Pleas (Ireland), 1 vol, 
1839—1840 

Solicitors’ Journal, 1856— (current) 

Spence’s Equitable Jurisdiction of the Court of 
Chancery 

Spinks’ Prize Court Cases, 2 parts, 1854—1856 
Stair’s Decisions, Court of Session (Scotland), fol , 
2 vols., 1661—1681 

Starkie’s Eeports, Nisi Prius, 3 vols., 1814—1823 
Statutory Eules and Orders Eevised 
State Trials, 34 vols., 1163—1820 
State Trials, New Series, 8 vols., 1820—1858 
Story s Commentaries on Equity Jurisprudence 
Strange’s Eeports, 2 vols., 1716—1747 

Stuart, Milne, and Peddie’s Eeports (Scotland), 
2 vols., 1851—1853 

Style’s Eeports, King’s Bench, fol., 1 vol., 1646—1655 
Swabey’s Eeports, Admiralty, 1 vol., 1855—1859 
bwabey and Tristram’s Eeports, Probate and Divorce, 
4 vols., 1858—1865 

Swanstou’s Eeports, Cnancery, 3 vols., 1818—1821 

Swinton’s Justiciary Eeports (Scotland), 2 vols., 1835 

Syme’s Justiciary Eeports (Scotland), 1 voL, 1826— 
i 82 y 


T. & M 

T. Jo. . . 

▼ ♦ # 

T. Jj. E. . . 

T. Eaym. 

Taml. 

Taunt. 

Tax Cas. . . 

Term Eep. 

Toth. 

Trist. 

Tudor, L. C. Merc. Law 

Tudor, L. C. Eeal Prop, . . 
Turn. & E. 

* • • • 
Tyr 

Tyr. & Gr. 


Teinple and Mow’s Criminal Appeal Cases, 1 vol., 
1848 — 1851 

Reports, King’s Bench and Common 
Pleas, iol., 1 vol., 1669—1684 

Raw Eeports, 1884— (current) 

King’s Bench, fob, 1 vol., 

Tamlyn’s Eeports, EoUs Court, 1 vol., 1829—1830 
laimtons Eeports, Common Pleas, 8 vols., 1807— 

Tax Cases, 1875 — (current) 

(Durnford and East), fol., 8 vols., 1785 

Rii'nicery, 1 vol., 1559—1646 
'rnrlm? T Bonsistoi'y Judgments, 1 vol., 1873—1892 
^ Law Mercantile and Maritime 

Tudor’s Leading Cases on Eeal Property 

Eussell’s Eeports, Chancery, 1 vol., 1822 

Tvrwh'ft** R^^^Requer, 5 vols., 1830—1835 

^^m5-1836 Eeports, Excheq uer, 1 vol., 


Yaugh. . . 
Vent. 

Yern. 

Yern. & Scr. 
Yes. 

Yes. & B. 

Yes. Sen. 
Yin. Abr. 
Yin. Supp. 


Vaughan’s Eeports, Common Pleas, fob, 1 vob, 1666 

I-l^-g’sBench: Vol. IL, 
Vo,. fol., 2 vols., 1668—1691 

Vernon 2 vols., 1680—1719 

Ve^ey and Leames s Eeports, Chancery, 3 vols., 1812 
vfn!? 2 '’ois., 1747—1756 

Supplemen?'^fo™V *^ of Equity, fob, 22 vols. 

eS! 6 vl ® Abridgment Law and 
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W. Jo 

W. N. (preceded by date) 

W. R 

Wallis 

Web. Pat. Cas. . . 

Welsh, Reg. Cas. 

Went. Off. Ex 

West 

West temp. Hard. 

West. Tithe Cas. 

White .. 

White & Tud. L. C. . . 

Wight 

Will. Well. & Day. 

Will. Woil. & H. 

Wilies 
Wilm. . 

Wils. . . 

Wils. & S, 

Wils. (cri.) 

Wils. (ex.) 

Win. 

Wm. Bl. . . 

Win. Rob. 

Wins. Saund. 

Wolf. & B. 

Wolf. & D. 

WoU. 

Wood 

Y. & C. Ch. Cas. 

Y. & C. (ex.) 

Y. &J. .. 

Y. B. . 

Yolv. . ; : : - • 

You. 


Sir W. Joneses Reports, King’s Bench and Common 
Pleas, fol., 1 voL, 1620— 16-10 

Daw Reports, W^eekly Notes, 1866 — (current le <1 
[1866] W. N.) ^ ^ 

Weekly Reporter, 54 vols., 1852— 1906 

Wallis’s Reports, Chancery (Ireland), 1 voL, 1766— 
1791 

Webster’s Patent Cases, 2 vols., 1602—1855 
Welsh’s Registry Cases (Ireland). 1 vol., 1832—1840 
Wentworth’s Office and Duty of Executors 
Westjs Reports, House of Lords, 1 vol., 1839 — 1841 

West’s Reports temp, llardwicke, Chancery, 1 vol. 
1736—1740 

"Western’s London Tithe Cases, 1 vol., 1592 — 1822 

White’s Justiciary Reports (Scotland), 3 vols., 1886 
— 1893 

White and Tudor’s Leading Cases in Equity, 2 vols. 
Wightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 
Willmore, AVollaston, and Davison’s Reports, Queen’s 
Bench and Bail Court, 1 vol., 1837 
Willmore, Wollaston, and Hodges’ Reports, Queen’.s 
Bench and Bail Court, 2 vols., 1838 — 1839 
Wilies’ Reports, Common Pleas, 1 vol., 1737 — 1758 
ilmot 8 Isotes of Opinions and Judgments, 1 vol. 
1757—1770 

G. Wilson’s Rei)orts, King’s Bench and Common 
Pleas, fol., 3 vols., 17-12—1774 

Wilson and Shaw's Scotch Appeals, House of Lords, 

7 vols., 1825— 1835 

J. Wilson’s Reports, Chancery, 2 vols., 1818—1819 
J. Wijson’s Reports, Exchequer in Equity, 1 part, 

Wincli’s Reports, Common Pleas, fol., 1 vol., 1621 — 
1625 

William Blackstone’s Rejiorts, King’s Bench and 

fol*. 2 vols.. 1746—1779 

William Robinson’s Reports, Admiralty, 3 vols., 1838 
— 1850 

Williams Notes to Saunders’ Reports, 2 vols. 

Wolferstan and Bristowe’s Election Cases. 1 vol 
1859—1864 

Wolferstan and Dew’s Election Cases, 1 vol., 1857 

1 858 

Wollaston’s Reports, Bail Couid and Practice, 1 vol., 
1840—1841 

Wood’s Tithe Cases, Exchequer, 4 vols., 1650—1798 


Younge and Collyer’e Reports, Chancery Cases, 
2 vols., 1841—1843 

Younge and Collyer’s Reports, Exchequer in Equity 

•1 vols., 1834— 18-12 

Younge and Jervis’ Reports, Exchequer, 3 vols 
1826—1830 
Year Books 

Yelverton’s Reports, King’s Bench, fol., 1 voL, 1602 
—1613 » > > 

Younge’s Reports, Exchequer in Equity, 1 vol., 1830 

— iK*e> '1 » » 
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Part I. — Introductory. 

Sect. 1. and Orif/in, 

1 . Industrial and provident societies are often termed co 

societies formed to carry on industries 
tiades, 01 businesses in a manner authorised by their rules (a) 

co-operative societies, such as the 
lochdale Equitable Pioneers, established in 1844 , were distributive 

"’^^’V^g'stered under the Friendly Kocieties \cts 
1834 and 1846 (c). But in 1852 (d), the first Act relatiim elcTustvSv 

vL f passed, tliouehEie societies 

lepis ered undent were still made subject to cekain proviLns con- 

the Ui socii ti f 'S '-y 

statute (hereafter in tln'c f i 

amended in i894 (A-/a^ Act”), as 

i ndustrial and providen t socL£. existing registered 

^'ovin.s aiull-rJeodeiits.Vol.X -lO-J ; KncyclopaKlia „f 

‘Societies (cd. l,S(i<l), p. ■>. .Some idea oi't io\ “'"1 Frovideiit 

movement may bo -athorod from the fait that fr^oonr’* ‘■‘’-"Pm-ativo 

‘i"‘l Ireland, and makinK let^,.*;;^^”;"^:', V;“''Vr’j;'A typo in (treat 
-.bid 1-f., and share caiiital of i'yi stl membership of 

mitl depositors was iK 7:i4 T^f m -’i V,"^ '!«« to creditors 

--yms oiMmsi,mssos:;rvm.;:^s nd'^o^o^'r'’'^ societies 

AVhu:'tt"m!T;y lo"' 

^ ill 'H t«7.i (.19 ,1 m Ti„,. c. 

'I'lfi iVovulntif . » a 


Sect. l. 

Nature and 
Origin. 

Nature. 

Legislation. 


■'IS "■ <” ^ ™ 

/• -niv . <111(1 Lrovidenf / 4 


«-‘Aios (Amendment) Act, ISO. (.s ^ y,. 


“The Act.” 


t. 
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Industrial, Provident, and Similar Societies. 


Sect. 1. 

Nature and 
Origin. 

No privilege 
as to stamp 
duty. 


Societies 
which may 
be registered. 

Classes. 


Special 

statutory 

provisions. 


Registered societies have not, under the Act (m), the privileges 
extended to registered friendly societies of exemption from stamp 

dutyOO. ^ 


Sect. 2. — Classes of Societies. 

Sub-Sect. L— /n GeneraL 

2. Societies carrying on any wholesale or retail industries, 
businesses (o), or trades specified in their rules, including dealings 
of any description with land ( 71 ), may be registered as industrial and 
provident societies (q). They fall generally into two classes : ( 1 ) pro- 
ductive, and ( 2 ) distributive (/■). The former comprises societies 
where the labour of the members is contributed to a common object, 
ihe latter comprises those societies whose object it is to jirocure 
goods at wholesale prices, and distribute them at a little over cost 
price to members (.S'). The latter class may also be registered for 
other purposes, such as banking (t), 

Sub-Sect. 2. — Bauhimj BociHies. 

3. In regard to the business of banking (//), registered societies 
are subject to special provisions (a). Thus, no registered societ}' 


(/n) 56 (Jc 57 ^ ict. c. 69. The earliest industrial and provident societies M’hich 
were registered under the Friendly Societies Acts enjoyed this exemjJtion. 

(n) See title Friendly Societies, VoL XY., p. IGl. 

(o) As to meaning of “business” for the pui'iiose of the Companies (Con- 
solidation) Act, 1908 (8 Edw. 7, c. 69), see Re Bristol Atheumnn (1889), 46 
Ch. D. 266. 

(p) “Land” includes hereditaments and chattels real of whatever description 
(Industrial and Provident Societies Act, 1896 (56 & 57 Vict. c. 69), s. 69). 
Dealings of any description with laud are permitted (iVu'd., s. 4). As to dealings 
with laud, see ihid.y s. 66. Under the Industrial and Provident Societies 
Act, 1862 (25 & 26 Vict, c. 87), any number of persons, not being less than 
seven, were empowered to establish a society to be registered for the 
pui’pose of carrying on any laboui’, trade, or handicraft, whether wholesale 
or retail, except the business of banking, and of applying the profits for 
any purpose allowed by the Friendly Societies Acts. This was followed by the 
Industrial and Provident Societies Act, 1871 (64 & 65 Vict. c. 80), which provided 
that the buying and selling of land should be deemed a trade within the meaning 
of the earlier Act. 

(q) ludustiial and Provident Societies Act, 1896 (56 & 57 Vict. c. 69), s. 4. 

(r) See, c.(/., Eeport of Chief Registrar, 1907, p. 64. 

(s) Distributive societies were brought under the Friendl}' Societies Act, 
1846 (9 & 10 Vict. c, 27), bj^the “ frugal investment ” clause of that Act. The 
well-known Aimy and Navy Co-operative Society, Ltd., is registered under the 
Companies Acts, as to which Acts see, generally, title Companies, VoL I . 
See also Encyclopedia of Forms and Precedents, Vol. X., p. 206. 

(0 Among the miscellaneous societies registered under the Industrial and 
Provident Societies Act, 1896 (56 & 57 Vict. c. 69), in 1899, were eleven working 
men s clubs, three land societies, one co-operative bank, one labour exchange 
association, one agricultural organisation society, and one hotel assistants 
employment society; four agricultural and creamery societies were registered. 



Registrar, 1906, pp. 10, 65. 

(a) Industrial and Provident Societies Act, 1896 (56 & 57 Vict. c. 39), s. 4 (b). 
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Part I, — Introductory. 

which has any withdrawable share capital may carry on the busi- 
ness of banking (6). 

The business of banking, however, for the purposes of the Act (c) 
does not include (1) the taking of deposits of not more than 10.9 in 

TZ payment, or (2) the taking of a deposit of not more than 
±20 for any one depositor, payable on not less than two clear days’ 
notice (rf). ]3ut no society which takes such deposits may make 

any payment of withdrawable capital, while any claim 'due on 
account of any such deposit is unsatisfied (e). 

A rule purporting to secure as a first charge on the society’s 
assets deposit loans which are invalid because the society is not 
authoiised to carry on a banking business, has no effect, and in a 

wmding-up confers no priority upon the lenders as against creditors 
existing at the date of the rule (/). 

4 . A registered society carrying on tlie busine.ss of hanking 

mS February an<l August in every year, 

ma e out a fornnal s atement of the capital of the society, its 

assetf on h" ■F'^miary or .July last previous, and its 

^^nele tiie banking business is earned on (//). 

5 . A society registered under the Industrial and Provident 

Societies Act’ 18.)3 (i), ostensibly for the carrying on of hankiim 
\hich IS in fact carrying on the business of moneydendiiif should’ 
IDOo’S’!''’ "" ® i-egistered under the Money-lenders Act,’ 

SuiJ-Si:(T. 3 . — Ihiihllirf au'l Law! Horittie^, 

m.tiMhetcUP ‘'4° “'^y I'egistered 

r i^>-e usually known as co-operative 

O S '; rrSr' la,„l .ocietie,. So.oolEtSI 

Rociet es and building societies are established to carry out inint 

^pm^ons u nder the same m anagement, the land society 'purchiing 


('0 I ('id., s. 19 (3). 

j/i b'/ ;;«(«. . «). 

industi-ial and Provid 

IrnnkinK nV,u,S!.y u^.;aer‘”!;e4'4nl b 

c. (!9). H. U)S, Sched 1 Voimi' } V 

Li-k-i.i*NV^' 'F and title Money .vnd Moxi 

-<li.mvy Iniikin,; t . J- (o.) Tdil, C. A. So 

«<-o t Fis/Z [isa-l ifri! d 7 < '^-;>I 7 >-^itive building societi 

band societies may also ho eif-.hU i i ^ Halshury, L.C.. atp.4 

<'oail)aiuo.s • as fd by deeds of settlement or as ioint str 

title C'oMPAxii.-s^ \\,\ -l!-! mutual land societies, i 


Sect. 2. 

Classes of 
Societies. 

Husiness of 
banking. 


Effect of 
invalid rule. 


Annual 

statements. 


Effect of 
.Money- 
leiulers Act. 


(‘o-operative 
building and 
land societies. 
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Sect. 2. 

Classes of 
Societies. 

Distinguished 
from ordinary 
building 
societies. 


Objects. 


Position of 
allottees. 


Dwellings 
for working 
classes. 


Industrial, Provident, and Similar Societies. 

A co-operative buiiding society registered under the Act tw) has 
Socfetls'^ASs tS'' i-egistered under the Building 

e.O; the addition of the word “limited” after its Crthf restric-’ 

funds ^and't^'''^ members to an interest of ^'200 in the society’s 
funds, and the provisions as to withdrawable capital. ^ 

whic}Hin°i?r^T® bmlding society or land society is a societv 

lots^ is d^etP^-iSlrlf^ necessary roads. The price of the various 
exnended bv thp « equitable ajiportionment of the total sum 

Sdbuted lots are 

or bv hflllof n if Diembers either hj i^riority of application 

purchase other ways provided bj^he riles (,z>^ If the 

vevance- Lp outright, he gets a coii- 

societv’s'bnnl-« ^o®^^^ments the lot remains on the 

society s books until the whole price is paid. 

orli'ustPM allottee purchasing from the directors 

eiam ie hdn iJ a registered society to 

bv restrirtivfi ^ vendors (r). He is, for example, bound 

societv fsl An ^o^'Ored into by the trustees of the land 

in hisVllntinmif f apparently a vested equitable interest 

in ms allotment until the conveyance is executed (t). 

of council may promote the formation or extension 

obiects^tlip pv^ apcieties having for their object, or one of their 
classes ’(■?/ 1 • n improvement of dwellings for the working 

Local rnvpi ' societies, with the consent of the 

(m) 66& 57 Viet. c. 39. 

W StteXi” o' soa"“a 'f-V?'.; " ”*■ 

Vol. TIT * nn '-^'n see title Buildixct Societies, 

and freehold Inti" 1 as to the distinction between building societies 

societies having r. by co-opeiative societies to the subject of housing, many 
acquire uDon tpi estates and erected dwellings for their members to 

(7) I^egistor, 1907, p. ;i5). 

Societv Msso^ ‘ \ ballot is not illegal as a lotteiy {U^alli/v/fonf v. Mutual 

visit sc,]: "" ^ \vAGEKik, Vol. XV., 

S Cntl L- J- (cu.) 354. 

(cS lioi O ^PP- ; liastwooJ V. Lerer (1,SC3), 33 L. J. 

Te\a\t •' Mv K T geneially as to restrictive covenants, titles Landlord and 
( t ) jl ’v rt h Cn.vTTELs Heat. ; .S.ile of La.xd. 

(IsVt), L R 4 eJ (IS-iP). H a. B. 110; see EnOnsIle v. Baris 

M Act, 1909 (9 Edw. 7. c. 44), s. 72 (1). 

y • - (-) I see also ibid., s. 4, and llousing of the Working Cla 


sses 
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9 . A county council, or the council of a county borough, may, 
with the consent of the Board of Agriculture and Fisheries (?t‘), let one 
or more small holdings to any association (a) formed for the pur- 
poses of creating or promoting the creation of small holdings or 
allotments, and the council of a borough, urban district or parish 
has a similar power with regard to allotments (b). 

Sect. 3. — Existing Societies constituted under Repealed Acts. 

10 . Existing incorporated societies registered or certified under 

any repealed statute (c) are regarded as societies registered under 

the Act id). Their rules, so far as they are not contrary to any 

express provision of the Act, continue in force until altered or 
rescinded (c). 

Sect. 4..— Conversion of Company into Society. 

company registered under the Companies Acts, 18G2— 

lJ08(y ), may, by a special resolution, determine to convert itself 
into a registered society (^). 

^ ihe lesolution must appoint seven members of the company to 
sign the rules, which must also be signed by the secretary of the 
society, and it may either authorise the seven members to accept 
any altemtions made in the rules by the registrar (//), or may require 
them to lay such alterations before a general meeting of the company 


and Allotments Act, 1!K)8 (8 lldw. 7, c. :jG) s 9 (o) fbl 

letlls N bul’ n-otiilV \-h, 

lettings wi 1 bn continod to socioties registered under the Indiistri-il •iiu 

-ssr ‘7. ' ''iK” <"v- ^ ■“ 1.1 F.Z 

yO hmall Holdings and Allotments Act, 19()H (8 Edw 7 c ss 9 
Hen 09 establish;d under the Allotments ■I;t; le 

JioT Eor form ’’’ ‘ii’ required, see p. 12 

K't) JO ct o / \ ict. c. o9. '* 

(c) -/ ffid., S. ;i. 

tjtlo COMPAMHS, Yol. V., pp. 3.3 ef se<,. 

B and I'royident Societies Act, 1893 (50 & 57 Viet c 391 

induitr al an rpiwideuAmfT'^^ between a joint Lck company and an’ 
is fixed by its mem —(‘i) The capital of a company 

i.-< increasld bvrc"umulaC,,s capital of a society varies It 

(liiuiiiiHlutd. (b) There is no if t withdrawals are allowed, correspondingly 

have in a coinmin tVh f ^ shareholder may 

interest is £*»()() ^ Ve\ T1 n ^ ‘ statutory limit of an individual member’s 

payniont t<> nominSs o ^ 

mortgages bv indorsed receint oh registrar, discharge of 

o"irs,tp‘i; w ”• 

t'9 As to the registrar, aeo p. 8, post. ^ ^ 


Sect. 2. 

Classes of 
Societies. 

Small 

holdings and 
allotments. 


Existing 

societies. 


Conversion 
of company. 



Sect. 4. 


Industrial, Provident, and Similar Societies. 

conversion held^" membe." 

_ transfp.rfi.lilp inan conversion of such excess into a 


into 
Society. 


iransterahle loan stock, and for re^armenl with iSes^X 

Tf ° the rules and resolution must be sent to the registrar 

.“eystaJTi-o'rstot’’ bt 

by him the ’conversion tak^eScUmlTn? ft ^ registration 

of the company as such is clnceJIed* Bp f- previous registry 

th^:ot:nyToftL'r“ r «« °I eiaTSS 

be sued as if it had notTeenTelsTere'd l“l’s"olty‘’(„r'’“’' 


Sect. 5. 


The Treasury. 


■Authorities for administering the Act. 


The Registry 
or Central 
Office. 

The officers. 


The registrar. 


thi^adlSSrS ‘the ZT m Treasury (0) relating to 

also lias pofe In n f Treasury(a). The Treasury 

cedure under the Act regulations respecting registry and pro- 

PrJLl!t"s<iidpHr • Registrar of Industrial and 

Se £ Iv are vested in the Central Office of 

assistaih remsfriiv Societies. The Chief Eegistrar and the 

Central Office (c). ^ ^ societies for England constitute the 

exe^-cL7?onfml channels through which the State 

channel beincr tL provident societies, the other 

cnannel being the Treasury. In the case of registered societies the 

(']) Societies Act, 1893 (56 & 57 Viet. c. 39), s. 55 (2). 

any interest in the sharers ^ ^'eRistered society, may hold 

As to acknowletml£:^^^^^ Terntf ^• 

(m) /£s^ 5^(4)^*’°''“^®“^ Societies .Act, 1893 (56 & 57 Viet. c. 39), s. 55 (3). 
(») /i/d., s. 55 (5). 

Societies Act, 1893 (56 & 57 Viet. c. 39), s. 9 (1) 

to make tuch \e"ulatfo^n limits of the powers of the Treasury 

these powers re^uktionTw Grace, [1892] 1 Q. B. 812. Under 

referred to throno-lim f 1S94. These regulations, which are 

. statute j “Treas. Beg. 1894,’°and are printed in 

Industrial aild Pmvtlen^ Revised to 31st December, 1903, Vol. YI., 

previouslv made in 1 Society, pp. 1 et seq., were substituted for those 

(39 & -10 Viet c 45^ the Industrial and Provident Societies Act, 13V6 

r Til' which were thereby rescinded 

_(c) Industrial and Provident. 
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registrar issues acknowledgments of registry (cl), registers rules and Sect. 5. 
alterations of rules (e), and situation of office or change of office (f), Authorities 
prescribes the form of and receives the annual accounts and for 
statements (^), possesses powers of inspecting (//) and dissolving administer- 
societies (i), of suspending and cancelling registry (/r), and of the Act. 

deciding disputes m certain circumstances (Z), and is charo-ed with 

the duty of lajdng before Parliament an annual report of the 
accounts of all societies and the proceedings of the registry (m). 


Part li. — Registration 


14 . industrial and iirovident society can he registered unless 
It consists of seven persons at least (n), nor can it be registered 
under a name so nearly resembling the name of another registered 
society as to be likely, nor in any name likely, in the opinion of the 
^ egistrai% ^to mislead the public as to its identity (o). The word 
limited must be the last word in the name (p). 

Art I'egistered under the Industrial and Provident Societies 

Ar" ; I^^^'^strial and Provident Societies 

0^' 1876 (0, may obtain from the registrar 
an acknowledgment of registry under the Act((0. 

the ?“ business in more than one jiart of 

am ill 1 ..rrnr^® ''' Situated. But copies of the rules of the society 
the rerrififrir iiume must, when registered, lie sent to 

nlieS ;' 1,“, ‘'r l» l» rea,r,l«I. I'ntil ll,e 

KtiUiilorv iiHvil. I'Hit tile Roeiety ie not entitleil to the 

olfective^in Amendments of rules are in- 

‘ where they are not recorded (a). 

we jl. I’mvident .Societies Act, lS!):i (.MJ & 07 Viet. c. ;j»}, s. (i ; 

Societies Act, IS-IS (OG & 07 Viet. c. .'j'/h ss. 0 {■>), 
eoi'p. Provident Societies Act, 1S9.'5 (0(i & 07 Viet. c. , ■;!»), s. 1 1 ; 

t-IV leo“i!!'of‘')l„«"'* .Societies Act, 189.3 (oG & 07 Viet. c. .39), ss. 14, 

■'U^(V(S‘'«'‘etS Societies Act, 1.S9.3 (OG & 07 Viet. c. 39), ss. 13, 

P*''J''i'lcnt Societies Act, 1893 (OG tt 07 Viet. c. .39), s. G1 ; 
w.m!. !i? ‘,1™* Provident Societies Act, 189.3 (OG & 07 Viet. c. 39), s. 9; 

<<eo ]). 29, * ‘ovidcnt .Societies Act, 1893 (OG A 07 Viet. c. 3')), s. 49 (2) ; 

iv|::),i,);;; 3 ;l) 7 ,S;S' 78 Vi*;«fo ^ « “;■ «■ “i "»■> 

(") //'I-/., .S. 0 (n ’ ^ ^ 0. 39), s. 76. 

{") I I'i'l., s. 0 (3), 

,!•) I I'i'l., s. r, U,). 

,7) ^OA mvict. 0,31. 

/■) A 2G Viet. c. 87 
(h 30 A 21 Viet c 117 
a. Viet " 


Hcquisite 

membership. 

Name. 


J^ociety 
canyin" on 
biminoss in 
more than 
one part of 
the United 
Kingdom. 


’rrl //’•'/ ''' S- o a). 

,,s. 0(G). An application tor 


pplication to record in one part of the United Kingdom 

A 
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Part II. 

Registra- 

tion, 

Working 
men’s clubs. 

Application 
for registry. 

Acknowledg- 
ment of 
registry. 


Appeal from 
refusal to 
register. 

Effect of 
registration. 


Rules form 
the contract 
of member- 
ship. 


Industrial, Provident, and Similar Societies. 


A mens clubs which are registered under the 

Ac (5) must also be registered under the Licensing (Consolidation) 
Act 1910 (c) where any intoxicating liquor is supplied to members 
01 their guests, in the house or any part of the house, or premises, 
habitually used for the purposes of the club. 


17 . For the purpose of registry an application to register the 
society, signed by seven members and tbe secretary, and two printed 
copies of the rules, must be sent to the registrar (d). On being 
satjshed that a society has complied with the statutory pro- 
visions as to registry, the registrar will issue an acknowledgment 
0 regis ly (c), which is conclusive evidence of registration, rebut- 
table only by proof of suspension or cancellation of registry (/’). 

le legistiar refuses to register a society or any rules or amend- 
ments of rules, the society may appeal to the High Court (g). 


18 . The effect of registration is to make the society a body 

coipoiate by the name as described in the acknowledgment of 

legis ly, vith perpetual succession and a common seal, and with 

imi e lability, llegistration vests in the society all property for 

le ime being vested in any person in trust for the society, and 

oes not affect the prosecution of any legal proceedings pending by 
or against the trustees of the society {h). 


Part 



Rules. 


Sect. 1 . — In GeneraL 

*f of a registered society form the contract between 

I an IS membeis, and members and all persons claiming through 
them are bound by the rules (i). 


or other rules registered in another must be made b}' the secretary 

rules or aineiiHTnp ni b onn E or Ea, accompanied by two' copies of such 

As to the C^^tral Office (Treas. Eeg! 1S94 (5) ). 

i) S & oTvict '''' amendments of rules, see iba/. (oa). 

The^cmiS'^f 1 Gleo. 5. c. 24), s. 91. 

1893 (66 & 57 ViVf ^ Industrial and Provident Societies Act, 

A club ninv fnr ’ hitler from those applicable under the former Act. 

without kiinwlfArJo stfuck off the register under the former Act, 

of Chief Re-ish-a?*19()9 „ Fnendly Societies ; see further, Report 

r.j\ T.. P* and title IXTOXICATIXG liTOT'ORS. 

5 (2). 
ns and 

redudWeT; ^.^8- 1S94 (1). Fonn A. The fee is £5, 

Reg. 1894 (44)) cases at the discretion of the Chief Registrar (Treas. 

I’l'ovident Societies Act, 1S93 (56 & 57 Viet. c. 39), s. 6. 

(58^i; 59 vict c” rroA'ident Societies (Amendment) Act, 1S95 

Societies Act, 1S93 (56 & 57 Viet. c. 39), s. 21 ; 

to Tnd f' V. Pick/es (1865), L. R. 1 Exch. 1. 
t ) induArial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 22 ; 
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A society registered at the date of the Act (./), and its members, 

may respectively exercise any powers given by the Act, and not 

made to depend on the provisions of its rules, even if such powers 

override the provisions contained in rules registered prior to the 
date of the Act (/.:). 


Sect. 1. 

In General. 


20. Every copy of the rules bearing the seal 

Central Office (/) is admissible in evidence 
proof (m). 


or stamp of the ^'opy as 
without further 


Sect. 2. — Provisions Common to all Societies, 

21. The rules of any society registered under tlie Act (h) must 
set torth the object, name, and registered office of the society, tlie 
terms ot admission of members, including any society or comiiany 
inves ing unds in the society, tlie mode of holding meetings, scale 

voting, and of making, altering, or rescinding rules. 
iJiey must provide for the appointment and removal of a com- 
management by whatever name known, and of managers 
01 other officers, and for their respective powers and remuneration; 
c cl determine the amount of interest, not exceeding L'200 sterlim-- 

society which any member other tlian "a 

(ildp n "Imther the shares are to be transfer- 

i Pi'ovisions for the form of transfer and 

baknpf ^ ^ withdrawal and pavment of 

monev An whether the society may contract loans or receive 

cSlHon^ “^ml^ers or others, and if so under what 

conditions, on what security, and to what limits of amount. 

aimointmpni ° be made for the audit of accounts and the 

Snresem!: ° ^he claims of the 

of banl n f members, or the trustees of the property 

Se J^s cajitaffo; investment of the 

prolils lS‘n ' registered society must provide for the 

mined n sich nf purposes stated therein or deter- 

_m^ ^uch manner as the rules dir ect (p), and may describe the 

vS.,“ ’’■ = ^’mKxm.v Mo, iETms, 

(./) o(J ct o7 Viet. t\ ‘.iu!’ copies of rules to ineiabers, see p. 10, post. 

8. -rl “I'k J'rovulent Societies Act, 1893 (.j(i & ,-,7 Viet. c. 39), 

i!,VV V Office, ,.00 8, a„te. 

•ui is 'm' ><ocicties Act, 1893 (.70 & aT Viet. c. 39), .s. 7.5 ; 
pp. ,51(1 ‘ ^ e\idence generally, see title Evidence, Vol. XIll., 

(;;) ol Viet. c. 39. 

of Eorins uA.j Preci’,lpm''‘^\aV form o( rules, see EncvclopuMlia 

arc stated bricdlv above it • V'® .‘^““fents of the rules, which 

The word’'' ndes’”' -1 , f '"*1^ detail elsewhere; see ))p. 13—3,8, 

context, in, lnde.s the re.>isVA,.l,l‘ 1" consistent with the 

(inieridinent (Industrial and p,- J'"', f’l® f‘™c t)eing and any registeiwl 

■!'). ^ “* ^ lovidont .Societies Act. 1893 (5(1 & 57 X'ict? c. 39), 

(/') ,0(0). Sched. II.,(l„). 


Wliat tlie 
rules must 
coutaiu. 


Ofiicials. 


Shares. 


Loans and 
deposits. 

Accounts. 

Claims. 


Seal and 
investments. 

Appropriation 

of protits. 
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Sect. 2. 

Provisions 
Common 
to all 
Societies. 


Rules for 
societies 
taking land 
for small 
holdings or 
allotments. 


Alteration. 


Amendment. 


Industrial, Provident, and Similar Societies. 

SeTt necessary for carrying its purposes into 

Sect. S.— Provisions applkahlc to Societies taking Land for Small 

Holdings (r). 

Of Agriculture and Fisheries has intimated (r) 
tha associations desiring to take land for small holdings or allot- 

IS (r)T- provisions to the following effect in their 

crp^ntin'o'^^n society must include the business of 

nnd l^oldings or allotments, 

Inrifl for fVi pi'oper cultivation, mth iiower to acquire 

i-ncr« m- land SO acquired for small hold- 

Ip^tlnp \ 1 ^ erection of buildings or otherwise, and to 

smnl Vnl 1 the society to be cultivated by them as 

small holdings or allotments. 

anif Pvnpn rf " ’AV the society of all receipts 

Hnlw« the rule relating to “Small 

Holdings and Allotments.” ° 

^’hether during Ihe existence of the society or 

exuP i^in/''”’ applicable only (i.) For payment of the 

thpvpmi • land acquired, and of repairs or improvements 

pviipiuliin,-”'. payment to the society of interest on all capital 
fnvmino- o^.’ . ^eeouping such capital expenditure ; (iv.) for 

thp Innd ' tund not exceeding one year’s annual value of 

iv 1 ^^hable only for any purpose authorised by this rule ; 

Pmrl • encouragement of the proper cultivation of 

or nlinh-. f ' ^^'®‘'^hng or promoting the creation of small holdings 
aff'ppf- 111V generally. Nothing in this rule is to prejudice or 

} iig A 01 lemedy of any creditor of the society'. 

Sect. 4.— Alteration of Pales. 

must provide the mode of altering or rescinding 
Thp civi power of altering rules is not restricted by statute, 
biiilflinv ^'hich apply to the alteration of the rules of 

el/p.iH-L^ A friendly (a) societies seem applicable to the 

0 lules of industrial and provident societies. 

forv^i-a^t society amending any of its rules must 

flmpndi-ncvi icgistrax- an application for registration of the 

bv flivoQ ’ ‘‘'^f°™P^nied by two copies of tbe amendment, signed 
-1 members and tbe secretary (c). The registrar, if the 

(A Se^lSoiVi/Va t^ocietios Act, iNicJ (o6 A 57 Viet. c. s. 10 (5). 

to these !ociPhV> J ^ H)()7, pp. 10, 1 1 ; .i,ul note (h), p. 7, wife. As 

TXGs TheiP — 11- '■ oii/c, and title y.MALi, IIoliiixgs and Small Dwell- 

l-'ricndly Sociotier'®'“* heeu approved by the Chief Ecyistrar of 

•‘Societies Act, 1S9;J (56 A 57 Viet. c. 39), 
(specime,; nUes) “f and Precedents, Vol. X., p. C09 

f.lciLDixG Societies, Vol. III., pp. .932 H scj. 

cl Tndn! Societies, Vol. XV. pp. 139 et 

Vs to^tLa ^ Tovident Societies Act, 1893 (56 & 57 Viet. c. 391, s. 10(2). 

-vs 10 me cHect of unregistered amendments, ,=ec Itc London, Icrr;! Kqi'itahle 
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amendment is in conformity \Yith the Act (a), then issues to the 
society an acknowledgment of registry (b). The acknowledgment 
is conclusive evidence of registry (c), but the fact that an amend- 
ment of a rule has been registered is not conclusive as to its legality 
or validity (d). The duty of the registrar is merely to consider 
whether the proposed amendment complies Muth the provisions of 
the Act(e). If the registrar refuses to register an amendment of a 
rule, the proper remedy is by mandamus {J ). 


Part IV. — Constitution. 

Sect. 1. — Xamc, 

25. The name of the society must be set forth in the rules (y). 

26. No registered society may use any name or title otlier 
than its registered name. The name must be painted or affixed 
legibly and conspicuously on the outside of every office or place of 
business of the society, and must also a[)pear legibly on the seal, 
and on all notices, advertisements, and other official publications of 
the society, and on all l)ills of exchange, promissory notes, indorse- 
ments, cheques, and orders for mone}' or goods, purporting to l)e 
signed by or on l)elialf of the society, and in all bills of parcels, 
invoices, receipts, and letters of credit" of the society (//). 

27. No registered society may change its name except by 
special resolution, with the a 2 )proval in writing of the registrar (/). 


f o-optu-atf rK Soruifi, [1910] 1 L li. 09. The expro.ssion “ aiiiendiiieiit ot* rule 
inoluri(;s, ii nec(>H.sary, a new rule and a re^iolution rescinding a rule andustrial 
^uK lrevidout societies .U-t, IsOS (50 A 67 Yict. c. 39), s. 79). The ameinl- 

t r w ^ ‘-■oiuplete (Trous. Reg. 1894 (2) ). Per compulsory 

iKO i cn register ]>artial or complete amendments, see Treas. lieg. 

l)v a it '^'hey must be respectively accompanied 

beJ nih ‘ declaration in h orm t *. A complete amendment must bear at the 
hep mun the words ‘all previous rules rescinded” (Treas. Reg. 1894 (‘>A 
yi) Nict. c. ail. ° ' ''' 

y>) J hi'l., s. 10 (3'. 

-•) Jhi.l. ‘ 

Jnl ^ ^ societv ca.se, but the 

>ume pi mciplo scorns aj)plicable. " 

e) 8eo A', y. JlruhrooL (181)3;, 00 L. T. 718. 

(./ ) Ihl'f. 

T"! Societie.s Act, 1803 (50 A 07 Viet. c. 30), 

(/A liuiii t.* to limitations on choice of name, see j). 9, ante. 

1.1... .ill" M v"",!'™,"' r“ ^ ,”)• ■■ 

order for nionov r\ ' ^ exchange, promissory note, che(iuo or 

sociotv tor the amount thereof unless the same is nai 



Sect. 4. 

Alteration 
of Rules. 

EiTect of 
acknowledg- 
ment of 
registry. 

I>ufy of 
n'gi.strar. 


Stat<‘(l in 
rules. 

hegistered 
name to be 
used only and 
always. 


Cliangc of 
name. 
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Sect. 1. 

Name. 

Effect of 
change. 


Seal. 


Registered 

office. 


Notice of 
change. 


Objects. 


Strike fund. 


Apprentices. 


Committee of 
management, 
niul officers. 


Industrial, Provident, and Similar Societies. 


Change of name does not affect any right or obligation of the 
society , or any member. Any pending legal proceedings may be 

nam^tT)*^ against the society notwithstanding its new 

Sect. 2.— Seal. 

28 . Provisions for the custody and use of the seal of the society 
must be contained in the rules of a registered society ( 1 ). 


Sect. 3. — licgistevcd Office. 

29 . Every registered society must have a registered office, to 
winch all communications and notices must be addressed (m). The 
registered office must be specified in the rules {n). 

30 . Notice must be sent within fourteen days to the registrar 

of every change in the situation of the registered office of a 
society (o). ® 


Sect. 4.,— Objects. 


31 . The object of a registered society must be described in the 
lu es (p). The objects of societies, capable of being registered 
under the Act (<7) are the carrying on of any industries, businesses, 
or tiades specified in or authorised by the rules, whether wholesale 
01 retail, including dealings of any description with land (r). 


32 . Where the profits of a registered society are under the 

lues 0 e applied ^ sillier to increase the capital, reserve fund, or 

business of the society, or to any lawful purpose,” a subscription to 
a strike fund is ultra vires (s). 1 r . 1 


^ I'sgistered society has no express statutory 
authority to take apprentices, it has an implied power to do ail 
acts which are directly incidental to the business for which it is 
incorporated, and on that ground may take apprentices (a). 


Sect. 5. — Government. 

34 . The rules of a registered society must provide for the 
appointment and removal of a committee of management and of 


m * 57 Vict. c. 39), s. 52. 

i’ f ^ registered name must be legiblv engraved on 

CoMp.A.inE.s, Vol. V., p. 301. 

[”) sSed Societies Act, 1893 (oG & 57 Vict. c. 39), s. 11. 

(0) Ihicl., s. 11 ; Treas. Eeg. 1894 (11), Form K. 

‘tebed Provident Societies Act, 1893 (56 & 57 Vict. c. 39), 

{q) 56 & 67 Yict. c. 39. 

Foms^a^id Pretedelte, VoL Encyclopedia of 

(s) Warlmrtim Y. Huddersfield Industrial Sorldy ,[1892] 1 Q. B. 817 , C. A., 

a case decided on the Industrial and Provident Societies Act, 1876 (39 & 40 

^ let. c. 4o), s. 12 (<). ’ 

(a) Burnley Equituhk Co-operative and Industrial Society v. Cusson, [1891] 

1 Q. 13. 1 5. 
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Sect;' 5. 


officers, and specify their respective powers and remuneration (/>) . 

Infants are not eligible as members of the committee, trustees, Govern- 
managers, or treasurers of a registered society (c). ment. 


Sect. 6. — Members and their Rights and Liabilities. 


Infants. 


Sub-Sect. 1. — Membership, 

35. The rules of a registered society must regulate the General 
admission of members (d). There are no statutory formalities for regulations, 
joining a society, and no statutory restriction limiting the number 

of members, but no member other than a registered society may 
have or claim any interest in the shares of the society exceeding 
dB200(c). Any other body corporate may, if its regulations permit, 
hold shares by its corporate name in a registered society (/'). 

36. An infant above sixteen years of age may, subject to a infants, 
contrary provision in the rules, be a member of a registered 
society, and may generally enjoy the rights of an adult member, 

and execute and give all necessary instruments and acquittances (7), 
but he is not eligible as an officer (/(). 

A contract by an infant member of a co-operative land society 
for the purchase of an allotment from the society is voidable, not 
void, and maybe ratified by the infant on his attaining majority (;). 

37. The register of list of members or shares kept by any Register of 
society IS primd facie evidence of— (1) the names, addresses and 
occupations of the members and the number of shares held hy 

each member, the numbers of such shares, if numbered, and the 
amount paid or agreed to be considered as paid on them' ; (2) the 

date of entry on the register in proof of membership : and (d) the 
date of cesser of membership (k). 


Suii-Sect. 2. — Inspection of Boohs. 

* i T * • g an interest in the funds of I'l'^pection 

a registered society may inspect his own account and the books 

containing the names of the members at all reasonable hours. The 



11 ^ , U1 OlllOr iuV90T\r\(r 

body of the .society, and the term “ officer ” extends to any treasurer, secretary 
member of committee, manager, or servant other than a servant appointed by 
he committee (Industrial and Provident Societies Act, 1893 (00 & 37 Vief 

p. 24 ; poii! ■ committee and officers, see 

“'‘“'I f’^'cvident Societies Act, 1893 (oO & 57 Viet c .391 s 3 '> 

Sin™, A “ 'I™™®!” te mumdpal 

(y) Il>i(L, s. 32. w v-;* 

(/') / hid. See supra. 

■'cli’erilliv T As to contracts of infants 

^^eneiall) tee title ta'AXxs axd Children', pp. 61, 63 et sen. pod. 

[ ) Induistnal and Provident Societies Act, 1893 (66 & bl Viet, c.* 39), s. 34 . 
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time and manner of inspection may be regulated by the general 
meetings of the society (/). The inspection of any other books 

S Y .registered after the 12th September, 

1893, but not so as to permit the inspection, by any person other 

soc^etf ? autliorised by . resolution of the 
society of the loan or deposit account of any other member 

without his written consent (m). Save as above mentioned no 

peison has any right to inspect the books of a remstered socletv 
notwithstanding anything in the rules (»). ®ocietj, 

39 . The registrar may, on the application of ten members of a 
legisteied society, who have been members for not less than twelve 
inonths, appoint an accountant or actuary to inspect the books of 

sppnrh? n applicants must give 

mvnipnt bv 1?, “ r ? the registrar may direct 

payment by the applicants, or the society, or the members or 

appointed may make 

copies 01 extiacts fiom the books, and the registrar must com- 
s^SSyt^V^^ inspection to the applicants and the 

Sub-Sect. S.—Si.pply of Copies oj Rides and Returns. 

40 . Any person is entitled on demand and on payment of a 

sodetv M ^ ^ registered 

S a o'l Pei'son interested in the funds 

giatuitously with a copy of the last annual return of the socie^ty (s). 

Sub-Sect. 4.— Transfer and Withdrawal of Shares. 

41 . The I’nles of a registered society should iirovide as to the 

orwifhdr°n'i.ri^ T transfer and the mode 

bihnpp^dnp tb ^ payment of the 

balance due thereon on withdrawal (t), 

Suk-Sect. 5 . — Lunacy and Bankruptcy, 

42 . Adhere a member or person claiming through a member 
of a society, whether registered or not, is insane, and there is no 

s f/i ““‘f Provideut Societies Act, 1893 (06 & 57 Viet. c. 39), 

(m) Ihid.y s. 17 (3). 

(n) Ibid.j s, 17 (1). 

PiSefents’ 9?^ appUcation, see Encyclopaidia of Forms and 

Piecedentb, Yol X-. P- 21b ; Treas. Eeg. 1894 (12), Fori L 

s 18 Provident Societies Act, 1893 (o6 & 57 Yict. c. 39). 

(</) Ibid., s. 18 (3), (4). 

(r)Ibid.,s. 10 ( 4 ). Dehyery of untrue rules is a statutory offence, punishable 

by a hue not exceeding £o {ibid., ss. 67, 68). puiiisuauic 

' °f retui-n is a statutory offence punishable by 

a fane not exceeding £o0 {ibid s. 6o ; see abso ibid., a. 62 (3) ). For non- 
delivery, the fine is up to £a {ibid., ss. 62 (1), 68). ^ ^ ' 

9 & o7 Viet. c. 39), 

Sched. II (0 See Encyclopaedia of Forms and Precedents, Vol. X., pp. 212, 

214. As to the effect ot withdrawals, see Re United Service Share Rurchase 

Society, Ltd., [1909] 2 Ch. o26. As to forged transfers, see Forged Transfers 



Part IV.— Constitution. 


17 


committee or trustee of his property, the committee of the society 
may, at their discretion, pay the amount of the shares, loans, and 
deposits, not exceeding .ilOO, belonging to such member or person, 
to any person whom they may deem proper to receive them on 
behalf of the lunatic. The receipt of the payee is a good discharge 
to the society (a). But a mere book entry transferring money 
belonging to a lunatic member to his wife’s account in the same 
society is not such a payment as will relieve the society from a 
claim, of which it had notice prior to the transfer, by guardians 
for reimbursement in respect of the lunatic’s maintenance. 
Probably even actual payment in such circumstances would not 
protect the society against such a claim (h). 

43. The rules of a registered society must provide for the 
transfer or payment of the property or moneys of a bankrupt 
member to the trustee of his property (c). 


ouh-Sect. 0. — Nominaiiou. 

44. A member of a registered society of sixteen years of age 

and upwards may dispose l)y nomination of sums, not exceeding 

i-100 at the date of the nomination (d), credited to him in the books 
of tbe society (c). 

The nomination must be in writing (/), or in print (y), and 

signed by the nominator (/(). Signature by mark is probably 

insufficient (i). It must be delivered at or sent to the reffistered 

office of the society (/i), and recorded by the society (f) duriim the 

life of the nominator (w), or made in a book kept at the office (n). 

A will may operate as a nomination if the original document is 

left in the custody of the office, but the mere production of the 
Will or probate is not sufficient (o). 

(a) Industrial and Provident Societies Act, 189:3 (50 & 57 Viet, c .‘391 ss 29 ‘30 

ir» I Tl'p 7 /i": 

72 J. P. .'m/' ^ V. Hank and Neels {mn), 

Provident Societies Act, 1893 (50 & 57 Viet c 391 
^ f v'/rn ’ of Foims and Precedents; Vol. X., p. 210. ’ ’ 

T I Ti ’•r' ‘sy. EcclM 1 rovident Industrial Co-operative Soviet y , Ltd . (1911) 27 
I. P. R. 3/0, 0. A. ; In the Goods of llaxter, [19031 P. 12. ’ 

-r, /“dustrial and Provident Societies Act. 1893 (ra\ * v,Vf .. g. 25 (i) 

Precedeiitjj, 

. — Fkiendly 

, . » PP- et 8e(j. 

Provident Societies Act, 1893 (5G & 57 Viet. c. 39), 

Si Sec ("2 & 5:3 Viet. c. 03), s. 20. 

Jh) bee v. Darkhouse Friendly Society (1890), Diprose and Gammon, 

t) See l/orton v. French, [1908] S. C. 171. 

V) /£rs ^oemties Act, 1893 (50 & 57 Viet. c. 39), s. 25 (1). 
1 M(/., s 2o (3) ; Ireas. Reg. 1894 (13). ‘ '' ’ 

See PiSfaS S/*’" Societies Act, 1893 (50 & 57 Viet. c. 39), s. 25 (1). 
431. Equitable Pioneers Society (1892), 92 L. T. Jo. 

(oj 39)- s- 25 (1). 

J and Lord y. Rochdale Equitable Rioneera Society, mpra. 

H.L.--XVII. ^ 
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45. Any person may be a nominee except an officer or servant 
of the society, who can be the nominee only when he or she is the 
husband, wife, father, mother, child, brother, sister, nephew, or 
niece of the nominator (p). A nomination may be made to more 
than one nominee (q). 

46. The property capable of being nominated is the property of 
a member in the society, or so much as is specified in the nomina- 
tion, and may consist of shares, loans, or deposits, up to £100 
sterling (r). 

47. A nomination may be revoked or varied by a document 
under the hand of the nominator delivered, sent, or made in the 
same way as a nomination (s). But a nomination is not revoc- 
able or variable by will or codicil (i), nor is there any statutory 
provision, as in the case of friendly societies, by which marriage 
operates as a revocation (a). 

48. The names of persons nominated, and details of revocations 
and variations, must be regularly entered by the society in a book. 
Property comprised in a nomination is payable or transferable to 
the nominees, even if the rules of the society declare the shai'es to 
be generally not transferable (i). 

49. On proof of the death of a nominator, the committee of 
the society is bound to transfer or pay over the value of the pro- 
perty comprised in the nomination. But transference of shares is 
not allowed to raise the share capital of any nominee to a sum 

exceeding £200. Any surplus in such circumstances is paid to the 
nominee (c). 

A simple method of dealing with rival claims to moneys stand- 
ing to the credit of a deceased member is to institute interpleader 
proceedings (d). 


(р) Industrial and Provident Societies Act. 1893 (56 & 57 Viet. c. 39), s. 25 (1). 

{(]) Ibid. Compare title Friendly Societies, Vol. XV., p. 153. 

(r) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 25 (1), 
which does not limit the amount payable on the death of a member, but 
only the sum^ payable by nomination. If the amount is over £100, a nomination 

Productive Society (1901), Report 
of Chief Registrar, p. 23), The time at which the limit of the amount is to be 
taken is the date of nomination, not of the nominator’s death (Griffiths v. EccUs 
Provident Industrial Co-opp-ative Society, Ltd. (1911), 27 T. L. R. 375, C. A.). 

(3) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 25 (2). 

(i) IJnd, Compare title Friendly Societies, Vol. XV., p. 153. Foirnis of 
revocation or variation may be adapted from the friendly society forms in 
the Encyclopjedia of Forms and Precedents, Vol. VI., p. 69. 

(a) Compare Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 56 (5). 

(5) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 25 (3). 

(с) 7 8. 26 (1). As to the evidence the committee requires before payment, 

if the estate of^the member exceeds £80, see title Executors and Adminis- 
trators, Vol, XIV., p. 192. As to payment of estate duty on property which 
passes under a nomination, or without probate or letters of administration, see 
Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 28 ; titles 
Estate and Other Death Duties, Vol. XIII., p. 201 ; Executors and 
Administrators, Vol. XIV., p. 192; Friendly Societies, Vol. XV., p. 152. 

(7) Jessop V. Huddei'sfield Industrial Society (1899), 80 L. T. 598. As to 
interpleader generally, see title Interpleader, pp. 576 et seq.^post. 
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Sub-Sect. 7 . — Ttniavij and hdedacy. 

50. The rules of a registered society must provide for tlie 
claims of deceased members being settled (e). 

51. If any member of a registered society dies testate without 
having made a nomination then subsisting, the ordinary rules of 

law apply, and the moneys due to him from the society are payable 
to his executor. 

52. If, however, a member entitled to property in a registered 
society, not exceeding in the whole .i'lOO, dies intestate, and without 
having made a nomination then subsisting, the committee may 
either pay over the money to his administrator (/), or may dis- 
tribute the same among such persons as appear to them entitled (7). 

Sub-Sect. ^.—Lialilities. 

53. The creditors of a registered industrial and provident 
society must look to the society for payment of their debts and 
not to the individual members (/(). 

54. An unregistered society has no existence in law apart from 
its members (i), and therefore, applying the doctrine of principal 
and agent, it would appear that as regards liability to outside 
creditors the individual members are personally liable for all 
ordinary debts properly incurred by the directors or trustees for 
the ordinary purposes of the society while they remain members (A ). 

55. Though in certain circumstances a registered society is 

not chargeable under Schedules C and D of the Income Tax Acts U) 

no member of or person employed by the society is exempt from 

any assessment to such duties to which he would otherwise be 
liable (m). ^ 


ammoviueut .-^ocieues Act, isya oG & 57 Viet c « ■>- n 

(/o J(e Shefield and Rnufh .. ,> .. 


jrrovmemoocieties Act, 1862(25 & ‘>6 Viof- p 

[1909] 2 Ch. 526. inited Service Share Purchase Society, Ltd. 

[n Iluildiny Society (1861), 1 Drew. & Sm 417 

App! Cas. M7“546-£f.’ v. -l/urrjy (1S81), 

Jimhliny Soviet, , 718947 2 08 <leneral Permanent lienej 

title Bi?iu..>^7s£KSj Vol lii 

7lfseVp title’ F biexdly sJcimms.Vol. XV °p ^7' 
‘ ^ T F' : Income Tax, Vol. XVI G 41 ^ ' 

,» 11 UBtnal and Provident Societies Act, 1898 (og’a^SI Viet. c. 39). g. 24. 

c 2 
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Part V. — Property and Funds. 

Sect. 1. — Property. 

Sub-Sect. 1. — Powers to hold and dispose of Land. 

66. A registered society may, if the rules do not direct other- 
Muse, hold, purchase, or take on lease in its own name any land(«). 
It may also sell, exchange, mortgage, lease, or build upon the same, 
or grant bonds and dispositions on security or other heritable 
securities over the same, with power to alter and pull down 
buildings and again rebuild. Purchasers, assignees, mortgagees, 
tenants, or bondholders are not bound to inquire as to the authority 

for any disposition by the society, and the receipt of the society is a 
good discharge (o). 

57. Where the rules of a registered society provide that the 
tenants of land of the society shall be charged a fair and usual rent 
for their occupation, a tenant is not entitled to have a fixed rent, 
but the rent may be varied from time to time (p). 

Sub-Sect. L~Copijhold$, 

58. Where a registered society is entitled in equity to coi^y- 
holds or customaiy freeholds either absolutely or bj^ way" of 
mortgage, the society may require the lord of the manor to admit 
as tenants not more than three persons on payment of the fines 
payable on the admission of a single tenant. Alternatively the 
ord of the manor maj^ admit the society as tenant on payment of 
a special fine agreed upon (f^). 

Sect. 2 . — Borroicing Powers and Deposits^ 

59. The rules of a registered society must provide whether 
the society may contract loans or receive money on deposit from 
members or others, and, if so, under what conditions, on what 
security, and to what limits of amount (r). 

The debentures of a registered society, charging the society’s 
personal chattels with the paj'ment of money, are not exempted 
from the operation of the Bills of Sale Acts, 1878 (s) and 1882(0- 


{n) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 36. 
This "Would not, it seems, render a devise of laud to a registered society valid, 
see Re Amos, Carrier v. Pricey [1S91] 3 Ch. 159, which was decided upon a 

similar provision in the Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 7. “Land” 

includes hereditaments and chattels real of whatever description (Industrial and 
Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 79). 

To) Ihd.y s. 36. 

(;)) Tenant Co-operatorSy Ltd. v. James (1902), 18 T. L. E. 237. 

( 2 ) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 37. 
Compare Building Societies Act, 1874 (37 & 38 Viet. c. 42), s. 28, and Priendly 
Societies Act, 1896 (59 & 60 Viet. c. 25), s. 48. As to admittance, see title 
Copyholds, VoL VIII., pp. 89 et seq. 

(r) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
Sched. II. (6). See Encyclopaedia of Eorms and Precedents, Vol. X., p. 211. 
As to conditions of banking by registered societies, see fui'ther, p. 4, ante. 

(5) 41&42Vict. c. 31. ° 

(i) 45 & 46 Viet. c. 43; Great No^'thern Rail. (Jo. v. Coal Vo-opei'aiive Society y 
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Sect. 3. — Invrstmcnts* 


60. The rules of registered societies must provide whether and 
by what authority and in what manner any part of the capital may 
be invested (»). 

If the rules do not otherwise direct, investment is permitted (1) in 
authorised trustee securities ; (2) in or upon any mortgage, bond, 
debenture, debenture stock, corporation stock, annuity, rentcharge, 
rent, or other security (not being securities payable to bearer) 
authorised by any Act of Parliament, passed or to be passed, of any 
local authority (.r), and (3) in the shares or on the security of any 
other society registered or deemed to be registered under the Act (a), 
the Building Societies Acts (/v), or of any company registered under 
the Companies Acts or incorporated by Act of Parliament or by 
charter (c). But no investment may be made in the shares of a 
society or company with unlimited liability ((/). 


61. Investments made before the passing of the Act (c), which 
would have been valid if the Act had been in force, were confirmed 
and ratified by the Act(/). 


62. A society^ which is not chargeable with income tax under 
the Act {(f) may invest its capital and funds, or any part thereof, to 
any amount in any savings bank certified under the Trustee Savings 
Banks Act, 1863 (//), or in a post office savings bank (/). 

* I ^ ^ _ society which has invested any part of its 

capital in the shares or on the security of any other body corporate 
may appoint as its proxy any one of its members, who can act for all 

pin poses except for the transfer of the shares or the giving receipts 
for dividends thereon {k), ^ 

64. The registrar may direct a transfer of stock, transferable 
at the Bank of England or Ireland, which is vested in a trustee of 
a registered society, either jointly with another or others or solely, 
when such trustee is abroad, bankrupt, lunatic, or dead, or when 
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if ® I>' '»■ C0»..„.ES, 

« Societies Act, 1893 (o(i & o7 Viet. c. 39), 

n ou- ’ bncyclopiedia of Forms and Precedents, Vol. X., 

p. ilb. tompare title 1' uiENDLY Societies. Vol. XV. p 1(57 

la Vied’ ^'"39'°*'“^^ 

(aj See title liuiLDiNo’SociETiES. Vol. Ill, pp. 321 et se,,. 
r) Seo tit e ( OMPANiES. Vol. V., pp. 33 H so/., 074, 744. 

6. ab 1 j' ( 2 T I’rovideut Societies Act, 1893 (5(1 & o7 Viet. c. 39), 

(e) k & 57 Viet. c. 39. 

(/) I hid., s. 38 (3). 

('/) Ihid., s. 24. 

(0 2(1 & 27 Viet. c. 87. 

r/ini ndustiialand Provident Societies Act, 1S93 (56 & 57 Viet c 391 « 41- 
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he has been removed from the office of trustee, or when it is 
unknown whether he is living or dead( 0 . 

Sect. 4. — Ijoans and Mortgages, 

65. The rules of a registered society may provide for advances 

0 ^ money to members on the security of real or personal property, 
or, in the case of a society registered to carry on banking business, 
in aip manner customary in the conduct of such business (m). 

Where a member mortgages property to a society to secure 

moneys payable by him under the rules, and “other moneys 

becoming due from the mortgagor to the society,” the words “other 

moneys do not include moneys embezzled by the mortgagor when 
acting as secretary of the society (a). 

66. On paj'ment of moneys secured to a registered society by 
mortgap, no reconveyance is necessary if a receipt in the statutory 
orm (o), 01 m any form specified in the rules, signed by two 
members of the committee, and countersigned by the secretary, is 

indorsed on the mortgage (p). o j 

67. Where a mortgage is registered under any Act for the 
legistration of deeds or titles (a) or comprises copyholds and is 
entered on any court rolls, the registrar under such Act, or steward 
ot the manor, must, on production of the statutory receipt, verified 
hy oath or statutory declaration, enter satisfaction of the mortgage 
on le legistei or on the court rolls, and grant a certificate, either 
upon tlie mortgage or assurance, or separately, to the like effect, 
ine cei’tincate is receivable as evidence (h), 

1 enable a society to retain a mortgage of registered 
land for the purpose of indorsing the statutory receipt, the original 
moitgage will be delivered to it after registration upon delivery at 
the Land Registry of a verified copy (c). The original mortgage will 

cof Provident Societies Act, 1893 (56 & 57 Yict. c. 39), s. 31 (1), 

miw ^PPhcation to the registrar to order a transfer of stock to 

Ee"- 1894 (14)'^1!.(1“) declaration verif 3 'ing such application, see Treas. 

Wo^'ident Societies Act, 1893 (56 & 57 Yict. c. 39), s. 40. 
See Lncj clopcedia of Forms and Precedents, Yol. X., p. 216. 

>i) y- Sundertawl Eqnitahh Industrial Idocieti/, Ltd. (1886), 55 L. T. 808. 

“a Societies Act, 1893 (56 & 57 Yict. c. 39), 

vBorfn'o receipt is termed a “vacating receipt.” As to 

reconveyances in general, see title Mortoage. 

tWo M Provident Societies Act. 1893 (56 & 57 Yict. c. 39), s. 43 (1). 

roii'e Euilding Societies Act, 1874 (37 & 38 Yict. c. 42), s. 42, 
^ 0071 ^ , “^i®''pretation on several occasions ; see titles Building 

A. tf I a ; PiUENDLY SociETiE-s, Yol. XY., pp. 166, 167. 

“ i . mortgages in Scotland, see Industrial and Provident 

Soc eties Ac 1893 (o6 & 57 Yict. c. 39), s. 44. If a registered society is in 
hquidation, the statutory receipt will be signed by the liquidator (ibid., s- 45). 

* registration of deeds and of title generallv, see title Eeal Propertv 

AND Chattels Real. 

(/o Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 43 (2). 

The fee for enh-y and certificate is 2.-. 6f/. Compare title Fhiendly 

Societies, Vol. ,, p. 107 . 

TT Rules, 1903, r. 121 ; Statutory Rules and Orders Revised, 

Yol. VII., Land (Registration) England, pp. 33 eUeq. 
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be thenceforth treated as the certificate of charge, and must be 
indorsed with notes of the various dealings, and on discharge will 
be delivered up and retained in the Land Eegistry (d). 

On payment of all moneys intended to be secured by any mort- 
gage or charge in favour of any industrial and provident society, 
registered or unregistered, an instrument of discharge in the official 
form duly executed has the same effect as a receipt indorsed (e). 

68. Apparently the usual stamp duty is payable on statutory 
receipts in England and Ireland, but not in Scotland (/). 


Part VI. — The Society as a Going Concern. 


Sect. 1. — Meetings. 

Sub-Sect. I— In General 

69. _The mode of holding meetings, and the scale and right 

of voting, are matters to be provided for in the rules of a registered 
society ( 7 ). 

70. Members may vote by proxy at meetings if the rules so 
admit (//), but no such right exists at common law ( 0 - 


Sub-Sect. 2 . — Special Hesolutions. 

71. For the purposes of the Act (j) a special resolution is one 

which has been ( 1 ) passed by a majority of not less than three- 

fourths of the votes of those members of a registered society who 

(being entitled to vote under the rules) vote in person or by proxy 

(if the rules so admit) at a general meeting of which notice 

specifying the intention to propose the resolution has been duly 

given according to the rules {k), and ( 2 ) confirmed by a majority 

of those members who (being entitled under the rules to vote) 

vote 111 person or by proxy (if the rules so admit) at a subsequent 

general meeting of which due notice has been given, and which 

must be held not less than fourteen days nor more than one 

month after the general meeting at which the resolution was 
first passed ( 1 ). 


{d) Land Transfer llules, 1903, r. 122 
(e) Ibid., r. 167. 

Provident Societies Act, 1893 (56 & 57 Viet. c. 3! 
SorivT?^ V ByrnDiNO Societies, Vol. III., p. 372 ; Fuiendi 

duty thereon Be^titkMoRTOAtr'' mortgages and the star 

Act, 1893 (56 & 57 Viet. c. 3< 
20 q TB * • I^ncyclopaedia of Forms and Precedents, Vol. X., pn. 2( 

r!.^* expression “ meeting” for the purpose of the Act includes, whe 


t}iP riilAct rrf ^ -V Wi vi Lue ACC lucluaes, wn( 

ociety iillo\v,_ a meeting of delegates appointed by memb' 

Iroyident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 79). 

\\ I (h\ ' ' 


(Industrial and 

(A) I hid., 8. or(aj,(b)“ 

P S D. 14, c. A., per Bowen, L.J., 

* .^.7 title Companies, Vol. V., p. 258. 

{.n o() & o< Vict. c. 39. 

(k) Ihid.y s. 51 (a). 

(0 ihUL, 8. 51(b). 
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At either of the meetings mentioned above, a declaration by the 

chaiiman that the resolution has been carried is conclusive evidence 
of the fact(?7i). 

^ oi every special resolution, signed by the chairman 

of the meeting at which the resolution was confirmed, and counter- 

®^Sned by the secretary of the society, must be sent to the Central 

Omce {n) and there registered. Until registration it is inopera- 
tive (o). ^ 

Sub-Sect. 3. — Special Meetings, 

I'Ggistrar may, on the application of one-tenth of the 
members of a registered society, or of 100 members if there are 
more than 1000, call a special meeting of the society (p). The 
application must be supported by evidence showing that the 

have good reason for requiring such meeting to be 
called and are not actuated by malice, and such notice must be 
given to the society as the registrar may direct {q). The applicants 

security for the costs of the proposed 
ineetmg (r). The registrar may direct the payment of the costs 

\ incidental to such meeting by the applicants, the society, 
the o&cers or members, or former officers or members (s). He 
may also determine the time and place of the meeting and the 
matteis to be discussed. A special meeting has all the powers of 
a meeting called under the rules, and may appoint its own 
chairman, any rule of the society to the contrary notwith- 
standing (t). The chairman of the special meeting must report to 
the registrar (a). 


DECT. 2. — Administration, 

Sub-Sect. 1. — Committee and Officers. 

74. The committee of management are usually entrusted under 

the imes, which must set out the powers of that committee and of 

the omcei^ (6), with the conduct of the business and affairs of the 

society, the settling of payments for work or service done on 

account of the society, and the choice, appointment, and removal of 

employees, subject to any directions given by the society in general 
meeting (c). o ^ j b 


(m) Industrial and Provident Societies Act, 1893 (56 & 57 Vict. c. 39), s. 51. 

(n) See p. 8, ante. ^ 

(o) Industrial and Provident Societies Act, 1893 (56 & 57 Vict. c. 39), s. 56 ; 
Treas. Reg. 1894 (35), (36). 

Provident Societies Act, 1893 (56 & 57 Vict. c. 39), 

^ iinV/ol\ ^ meeting must be in Form Z. Treas. 

Reg. 1894 (28). 

Provident Societies Act, 1893 (56 & 57 Vict. c. 39), 

Si oU { 

V) Ibid., s. 50 (3). 
s) I hid., s. 50 (4). 

(<) Ibid., s. 50 (6). 

(a) Treas. Peg. 1894 (29), Form ZA. 

(i) Indusfa-ial and Provident Societies Act, 1893 (56 & 57 Vict. c. 39), 
Sched. II. (4). ' 

(c) See Encyclopasdia of Forms and Precedents, Vol. X., p. 210. As to the 
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75. All payments or transfers made by the committee of a 
registered society, acting within their statutory powers, are valid as 

against any demand made upon the committee or society by any 
other person (d). 


76. An officer of a registered society having the receipt or 
charge of money belonging to the society must, if the rules of 
the society so require, before entering on his office, enter into a 
bond (e), either with or without a surety as the committee may 
require, or give the security of a guarantee society in such sum as 
the committee direct, to secure the rendering of a true account of 
the rnoneys received and paid by him on account of the society, 
and the payment of all sums due from him to the society (/'). 

77. Every officer (ry) of a registered society having receipt or 
charge of money, his executors or administrators, must at the times 
enjoined by the rules, or upon demand, (1) give in his account ; and 
(2) pay over all moneys and deliver all property for the time being 
m his hands or custody to the person appointed by the society or 

committee (/O- 

In the event of any neglect or refusal to perform these obliga- 
tions, the society may either sue upon the bond or security which 
the officer has entered into(i), or apply to the countv court, or to a 
court of summary jurisdiction, and upon such an application the 
county court may proceed in a summary way. An order so made by 
a county court or court of summary jurisdiction is not subject to 

any appeal (A), ihe application to the county court, whether any 

bond he put in suit or not, must be by action commenced in the 
ordinary way (i). 


78. Independently of these provisions a society can, it seems 
sue Its officers in the High Court, claiming, c.m, an account oi 

i-3--t,td dam^s^:; 


^ W Industnul and Provident Societies Act, 1893 (30 & 37 Viet. c. 3! 
«one> i?fver|7a:7Xe't“-" registered soc.ety in receipt or charge 

account (Industrial and Prnv;flo'''f .engaged under a special agreement 
s.48(2)). liovideut Societies Act, 1893 (06 & 07 \hct. c, 3t 

((') It'id., B. 48 (1). 

(0 See supra, 

Vol. VIli./p. C57 “ib r. T; see title County Couiit 

dhaoapat Ln^stment BuiWn.i Society v. Bichards (1888), 1 

the society.’is iiot'“a ^ , 

{^00 ibid.). * ^ “"‘1 ‘IS such to be referred to arbitratio 
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Sub-Sect. 2.~Conirads, Bills, and Notes. 

79 . Contracts on behalf of a registered society binding the 
society and all other parties thereto may be made, varied, or 
discharged in the following ways (n) 

^ (1) A contract which, if made between private persons, must be 

in wilting and under seal, may likewise be made, varied, or dis- 

cbaiged on behalf of the society in writing and under the seal of 
the society. 

(2) A\heie the contract, if made between private persons, must 

be in writing and signed by the persons to be charged therewith, 

it may be made, varied, or discharged on behalf of the society in 

w riting by any person acting under the express or implied authority 
of the society. 

(8) Any contract under seal w^hich, if made between private 
persons, might be varied or discharged by a writing not under seal, 
signed by any interested person, may be similarly varied or dis- 
chaiged on behalf of the society by a wu’itingnot under seal, signed 
by any person acting under its express or implied authority (o). 

(4) A contract w’hich would be valid if made by parol only 
between private persons may similarly be made, varied, or 
discharged by parol on behalf of the society by any person 
acting under its express authority (p). 

80 . A signature purporting to be made by an official of the 
societ} , attached to anj^ wi'iting purporting to make, vary, or 
dischaige a contract on behalf of the society, is prund facie taken 
to be the signature of the person holding such office (f/). 

• notes or bills of exchange, if made, accepted, or 

indorsed in the name of the society (r), or on its behalf by any 
peison acting under its authorit}’’ (s), are to be deemed to have 
been made, accepted, or indorsed on behalf of such society (a). 


Sub-Sect. '6.— Profits. 

82 . The rules of a registered society must provide for the 
appropriation of the profits to the purposes specified in the rules, 
or determined as the rules direct {h). 

(«) Industrial and Provident Societies Act, 1893 (56 & 51 Viet. c. 39), s. 35, 
Lompare the similar provisions affecting joint stock companies, see the Com- 
panies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 76, and title Comp.aj.ues, 
\ol. pp. 299, 300. » y. » 

(o) As to the effect of the Bills of Sale Acts upon debentures issued by a 
registered society, see title Bills of Sale, VoL III., p. 19. 

/ / X Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 35 

(a), (b), (c), (d). ^ - V y 

^ contracts bv agents, see titles Agency, Vol. I., 

PP- 206 ej seq . ; Companies, Vol. V., p. 710. 

(r) As to the power of a society to issue negotiable instruments, see Be 
truvian Ranivays Co., Pei'iivian Baihuays Co, v. Thames and Mersey Marine 

Insurance Co. (1867), 2 Ch. App. 617, 623. 

(s) As to the meaning of the expression “ acting under its authority,” see 

remter Bank, Ltd. v. Carlton Mann/acturing Co., Ltd., and Crabtree, 

Ltd., [1909] 1 K. B. 106. i/ » » 

(a) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 33. 

(1866), L. R. 1 C. P. 694. See Chapman v. Smethurst, 

[1909] 1 K. B. 927, C. A. 

(5) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), 
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83 . A registered society is not chargeable with income tax(r) sect. 2 . 
unless it sells to non-members, and the number of shares of the Adminis- 
society is limited either by its rules or its practice (d) . tration. 


Sub-Sect, Audit. 

84 . Provision for the audit of accounts and for the appoint- 
ment of auditors, or a public auditor, must be made in the rules of 
a registered society (e). 


^Vhen charge- 
able with 
income tax. 

Knlos. 


85 . At least once a year a registered society must have its Annual audit, 
accounts audited, either (1) by one of the public auditors appointed 
by the Treasury for the purpose, or (2) by two or more persons 
appointed in accordance with the rules (_/). 

The auditors must be given access to all the books, deeds, docu- Powers and 
ments, and accounts of the society. After examining and verifying of 
the balance sheets, showing the receipts and expenditure, funds and 
effects of the society, they must either (1) sign them as correct, 
duly vouched, and in accordance with law, or (2) specially report to 
the society in what respects they find them incorrect, unvouched, or 
not in accordance with lawful). A copy of the last balance sheet, 
with the auditor’s report, must always be kept suspended in a con- 
spicuous i)lace at the registered office of the society (/;). 


Sub-Sect. 5. — Annual Returns, 

86 . Every registered society must once a year, not later than the 
31st March, send to the registrar an annual return, prepared in the 
form and containing such particulars as are prescribed by the regis- 
trar ((), of the receipts and expenditure, funds and effects of the soefety 
as audited, and a copy of the report or reports of the auditors made 
during the period covered by the return. The return must (1) be 
signed bj the auditors, (2) show separately the society’s expenditure 
m respect of its several objects, (3) date from the registration of 
the society or the last annual return to the last publislied balance 
sheet, if the date of the balance sheet is not more than one 
month before or after the 31st December then last, or otherwise 

E'lcyclopfpdia of Form-s aucl Frecedent.s, 
ill" n '*^* 1 “ -1 1 ^^(irharton v. HaddersfieUl Indnstrud iS'ocieJ!//, f 18921 1 Q B 
bl / , U A., decided on a similar sub-section (s. 12(7)) of the Industrial and Provi- 

[ f AV in A r \ j 111 . 


Particulars 
in annual 
returns. 


\ . r . ^ («)’ ^^nits the word 

the Tul^s. ^ being applied to “ any purposes stated in 

f A see title Income Tax, Yol. XVL, p. 611. 

{d) Industrial and Provident Societies Act, 1893 (oG & 57 Yict c 39 ) s 24 

( ) 1 of members from assessnient u) such dutie "L p lli, a 

C 1 .P, Irovident Societies Act. 1893 r.Mi A* .“,7 ^ qca 


ss. i:5(l), 72. 

penalties for any breach of the statutory provisions 
““““ (1)- <58 ; and pp. .‘il 

\d) Provident Societies Act, 1893 (56 & 57 Yict. c. 39), s. 10. 
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to the 31st December, and (4) state particulars respecting the 
auditor or auditors, and his or their appointment (k). 

Every member or person interested in the funds of the society is 
entitled to receive gratuitously a copy of the annual return (0- 

Sect. 3. — Remedies, 


Sub-Sect. 1. — Settlement of Disputes, 

87 . There is no statutory obligation upon a society registered 

under the Act to provide in its rules for the settlement of disputes, 

but It IS commonly done (m). Such a society has ample power to 

lame rules so as either to include or exclude the provisions of the 
Arbitration Act, 1889 (a). 


a registered society, or any 
peison aggiieved (o) who has for not more than six months ceased 

0 e a member, or any person claiming through such member or 
peison aggiieved, or claiming under the rules of a registered 

hand, and the society or an officer thereof on 

iDust be decided as the rules direct, if they contain any 
such direction (p), 


89 . A decision made in accordance with the rules is binding 
an conclusive on all parties. No appeal lies from it, nor can it 
be removed into any court of law nor be restrained by injunction {q). 

enforcement of a decision made in accordance 
with the rules may be made to the county court (r), 

90 . Where the rules of a society direct that disputes shall be 
le eired to justices, the dispute must be determined by a court of 
summaiy jurisdiction (s). But any dispute cognisable under the 
lules of a society by a court of summary jurisdiction may, if the 
pai ties consent, be referred to and determined by the county 

court (0. 


In Provident Societies Act, 1S93 (oG & 57 Yict. c. 39), s. 14. 

(0 I hid., 8. lo. ^ ' 

of Forms and Precedents, Yol. X., p. 217. In the case of 
registeied tnendly societies the rules must provide for the settlement of disputes ; 

Societies, Yol. XY., p. 175. 

'T' ^ » Jessoj) V. Huddersfield Industrial Society (1S99), SO 

I. 1. o98 ; see further, title Fuiexdly Societies, Yol. XY., p, 179. 

lOi As tn «< _ _ _ • ^ t.t . 


( 0 ) As to meaniug of “ pors^ ;;g.w;;^“^e Ae <fe E. 

•n-er (1887), 19 Q. 13. D. 174, 177, C. A. ; and title Fkiexdly 


jxirte Official Recei 

Societies, Vol. XV., p.'l7A 


^aI =^“‘1 Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 

V ^ and SCO title FriexdlY 

Societies, Vol. XV., pp. 176, 177. 

(ry) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
s. 49 (1) ; and see title Friendly Societies, Vol. XV., p. 178. 

Vo /IN D Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 

s. 49(1) ; Ae Skiptoji Industrial Co-operalire Sodet,/ v. Prince (1864), 33 L. J- 

(Q. B.) 3.3 ; Jessop v. Huddersfield Industrial Societii (1899), 80 L. T. 598. See 
dso mies County Courts, Vol. VIII., pp. 657-659 ; Friendly Societies, 

V 01* V 

(.s) As to courts of summary jurisdiction generally, see title AIagistrates. 

(/) industrial and Provident Societies Act, 1893 (5G & 57 Yict. c. 39), 
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91 . Where the rules contain no direction as to disputes, tlie 
member or person aggrieved may apply either to the county court 
or to a court of summary jurisdiction to hear and determine the 
matter (a). The same provision applies where no decision is made 
on a dispute within forty days after application to the society for 
a reference under its rules (h). 

92 . The parties to a dispute in a society ma}' by consent 
(unless expressly forbidden by the rules) refer the dispute to 
^e Chief Eegistrar (c), who must, with the consent of tlie 
Treasury, either himself or by some other registrar, hear and 
determine the dispute (d). He has power also to order the expenses 
of determination to be paid either out of the society’s funds, or by 
such parties to the dispute as he may think fit (e), to administer 
oaths, to require the attendance of parties and witnesses, and the 
production of books and documents relating to the matter (7 ). 

riie determination and order of the registrar have the same 
ettect and are enforceable in like manner as a decision made in 
the manner directed by the rules of the society (r/). 

u here a dispute is referred to the registrar, a person refusing 

to attend or to produce any document or to give evidence, renders 
Inmselt liable to a fine not exceeding £5 (It). 

93 . Neither the court nor the registrar can be compelled to 

state a special case on any question of law. But the court or 

registrar may at the request of either party state a case for the 
opinion of the Supreme Court {i). 

94 . The court or registrar may grant to either party such 
discovery as to documents and otherwise, and such inspection of 
documents, as might be granted by any court of law or eciuitA/-) 

court or registrar may determine (/r). ^ ^ 


s. pi!) (1). See Wilkinson v. /awer (1.S87), 20 Q. B. D 4'':i Aa l,,,.- v i- 

SocSs'' v'r societies, compare title^^’KiSm 


8 

of 

SnPTrTTv^“' v T Societies, compare title Pkiem)! 

CV^. (1894), 58 J. P. 798. ^ ^ ^iOiKieut Indudri 

S 4 ') l’royi(ieiit Societies Act, 1893 (06 & 57 Viet c 3' 
- 4.t(j). See Jmop v. llmhlersfield Industrial Sodtl)/ (18991 So t' t 

(couuty court proceedings to enforce arbitrator’s awaiS!^ " 

H 49 ( -n ^ Societies Act, 1893 (5G & 57 Viet c 3^ 

y. -IJ (0). As to the efiect of an alteration of the rules after ri<r8l r 1 " 

friendp'ci:ty c'a.5 (^^ll), 13 i"l. T. jf 

(c) See Tiyas Eeg 1894 (18)-(24). As to the Chief Ee-istrar see n s „ 
49(2.^“ Provident Societies Act, 1893 (50 & 57 Vict.‘ c. ; 


S. 49 (2). 

(e) Ilmi 
if) Ibid,, s. 49 (8). 

ss.|49(;3)?ef'“ Pi-ovident Societies Act, 1893 (56 & 57 Viet. c. t 

f'irther, title Friendly Societies VoI VV 

s "“d Provident Societies Act, 183)3 S & 57 

Vol. XI.l pp'm rt l^ISCOVERY, LnsPECTION, and iNTERROGATOli 
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Sub-Sect. 2,— Recovery of Debts from Members. 

95. Money payable to a registered society by a member (Z) is 
a debt, and recoverable as such by the society in the county court 
of the district where the society has its office, or of the district 
where the member resides. The choice of court lies with the 
society (/^O* The debt is recoverable though it exceeds in amount 
a debt recoverable under the ordinary jurisdiction of a county 
court (u). 

96. A registered society has a lien on the shares of any 
member for any debt due to it by him, and may set off any 
sum credited to the member in or towards the payment of the 
debt (o). So long as a registered co-operative society is cai’rying 
on business, it is not precluded from exercising bond fide and without 
fraudulent intent such right of “ set-off ”(p). The expression 
“set-off” is not used in the strict legal sense, but more in the 
business or accountant s sense as indicating that the society may 
deduct or write off from the sum credited the amount of the 
member’s debt {q). 

Sub-Sect. '6. ~ Inspection of Affairs. 

97. The registrar may on the application of one-tenth of the 
members of a registered society, or of 100 members in the case of a 
society exceeding 1,000 members, and with the consent of the 
Treasury, appoint an inspector, or more than one, to examine into 
and report on the affairs of the society (r). The court will not inter- 
fere with the discretion of the i*egistrar as to the appointment 
of an inspector with the consent of the Treasury (a). 

The registrar may require the application to be supported 
by evidence that the applicants have good reason for requiring an 
inspection. Such notice must be given to the society as 
the registrar directs {b). 

Before appointing an inspector the registrar may require the 


(?) Including a person who had ceased to he a member at the time of acti’on 
brought [Givendolea Freehold Land Society v. [1904] 2 K. E, 622). 

(tti) Industrial and Provident Societies Act, 1893 (o6 & 57 Viet. c. 39), s. 23 (1). 

(n) Gwendolen Freehold Land Sociefy v. ITic/fs, supra. 

(o) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 23 (2). 

(p) lie Gwawr-y-Gweithijr Industrial and Provident Society, Doceu v. Moryan, 

[1901] 2 K. B. 477. J 

{q) /5/d.,2JerLordALVERSTOXE, C.J.,atp.4S2. Such a member is not a creditor 
within the meaning of the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), 
s. 210 fie G wawr-y-Gweithyr Industrial and Provident Society^ Dovey v. Moryan^ 
supra, per Lord Alverstoxe, C.J., at p. 482 ; and see title Companies, Vol. V, 
p. 544). 

(r) Industrial and Provident^ Societies Act, 1893 (56 & 57 Viet. c. 39), 
s. 50 (1). For form of application and of statutory declaration to accompany 
it, see Treas. Beg. 1894 (25), Forms W and X. As to inspection of books by 
order of the registrar, see p. 16, a7ite. As to whether this section applies to a 
society being wound up, see title Companies, Vol. V., p. 560. The appointment 
of inspectors must be in Form Y (Treas. Eeg. 1894 (27) ), or as near thereto as 
circumstances may allow. 

(a) Professional and Civil Service Supply Association, Ltd. v. Douyal (1896), 
cited, Report of Chief Registrar, 1897. 

(5) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 50 (2). 
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applicants to give security for the costs (c). The registrar may 
order the costs to be paid by the applicants, the society, or l)y 
the members or officers or former members or officers (d). 

The inspector may require the production of the books, accounts, 
securities, and documents of the society ; and may examine on oath 
its officers, members, agents and servants (e). 

Sub-Sect. 4. OffaiccSj PtnoJtitSf (ind leyul Proceedings. 

98 . Failure by a society to give any notice, send any return or 
document, or to do or allow to be done any act or thing which is 
i^uiied by the Act(/), is a statutory offence. Similarly it is an 
offence for a society wilfully to neglect or refuse to do any act or to 
furnish any information required for the purposes of the Act(«) bv 
he registrar or other person authorised by the Act (<;), or to do any- 
thing forbidden by the Act (g), or wilfully to make or furnish false or 
insufficient returns or information (/i), or, for a society wliich has 
any withdrawable share capital, to carry on the business of bankiiifr 
or, for a society lawfully carrying on such business, not to keen con- 
spicuously hung up the requisite statement (i), or to make anv 
payment of withdrawable capital contrary to the statutory pro^ 

not exceeding £5 (/). 

99 . Where a society is guilty of an offence under the Act tm) 
every officer who is bound by the rules to fulfil the duty whereof 
the offence IS a breach is deemed guilty of the offence. 1? there be 

no such officer, every member of the committee is deemed guilt 

unless hat member is proved to have been ignorant of oi to hive 
attempted to prevent the commission of the offence (m) Every 

during which the default continues (n). ^ 

100 . Any person (o) who by false representation or imnosition 

his possession dishonestly (^) withholds or misapplies them! 

(j) ^ ' Viet. c. 39), s. 60 (3). 

(c) 1 bid., s. 50 (5). 

to io thi, 

.,02(2)*“'“' Ad. 1693 (56 i 57 Vd,. 

W J bid., S. 62 (S). 

(l) j bid.’ S. 66. 

(in) Ibid., B. 63 . 

V. Syte (1885), 49 J P 148 


s. 79 . Act, (56 & 57 c. 3 

(■■/) See Scott V, Wilson (1893^ 9 T T T? ^00 n 
K. t C. 1'. 405. ^ Barrett v. MarJeham (187 
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liable on summary conviction (?•) to a fine not exceeding £20 and 

costs, and to be ordered to deliver up all such property, or to 

repay all such moneys applied improperly. In default, he may be 

impiisoned vith or ■without hard labour for any time not exceeding 
three months (s). ^ 

The pioceedings may be taken by the society, or by any member 
authorised by it or by the committee, or by the Central Office or 
legistiai (a). The special procedure above mentioned does not 
prevent such an offender being proceeded against by "way of indict- 
ment, if not jireviously convicted of the same offence under the 
Act(b). 

imposes a fine not exceeding ^50 for the offence 
of falsifying the balance sheet of any registered society’’, or any 
contribution or collecting book or any document. 

102. The penalty imposed for offences in libraries maintained 

by registeied societies is a fine recoverable on summary conviction 
not exceeding 40s. (d). 

103. lines imposed by the Act(c), or by any regulations made 

undei it, are recoverable in a court of summary jurisdiction, at the 

suit of the registrar or of any person aggrieved. Fines imposed by 

the rules of a registered society are recoverable at the suit of the 
society. 

104. An apieal lies to quarter sessions from any order or 

conviction made by a court of summary jurisdiction under the 
Act (y ). 

105. A registered society may sue and be sued in its corporate 

name {(f). An unregistered society may sue or be sued by represen- 
tative members thereof (h). 


(r) As to simmary conviction generally, see title Magistrates. 

(s) industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 


In Central Office and registrar, see p. 8, ante, 

(5) 56 & oj Vict. c. 39, s. 64. See also title Friendly Societies, Vol. XV., 

(c) 56 & 57 Vict. c. 39, s. 05. As to illegal payments of withdrawable 

capital, see p. 5, ante; as to omission to use the name of a registered society, 

see p. 13, ante ; as to delivery of untrue rules and falsification and non-dehvery 
ol annual return, see p. 16, ante, 

1898 (61 & 62 Vict. c. 53), ss. 2, 3. 
irf/‘ s. 69. Compare title Friendly Societies, Vol. XV., 
Magistrate courts of summarj’’ jurisdiction generally, see title 


(/) 56 & 57 Vict. c. 39, s. 70 (1). 

(^/) Industrial and Provident Societies Act, 1893 (56 & 57 Vict. c. 39), s. 21. 
bee Linton v Makeney Joint Co-opei'ative Industrial Society (1865), 3 H. & C. 
8o3 ; Queenshury Industrial Society Y. Pickles 1865), L. E. 1 Exch. 1, decided 
under the Industrial and Provident Societies Act, 1862 (25 & 26 Vict. c. 87). 
Appearance should be entered in the registered name as for a corporate body. 
As to parties to proceedings generally, see title Practice and Procedure. 

v. Amalgamated Society of Pailway Servants, 
[1901] A. C. 426; compare ToutiU v. Douglas (1863), 33 L. J. (Q. B.) 66. 

Appearance may be entered by the treasui’er, secretary, or one or more of the 
other officers. 
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Part VII.— Amalgamation, Transfer, and 

Conversion into a Company. 

Sect. 1. — Amalgamation and Transfer of Engagements, 

106. Two or more registered societies may, by special resolution 
of both or of all such societies, amalgamate and become one society 
with or without any dissolution or division of the funds of such 
societies or either of them (i). 

The property of such societies vests in the amalgamated society 
without the necessity of any form of conveyance other than that 
contained in the special resolution amalgamating the societies (A). 

107. Any registered society may, by special resolution, transfer 
its engageinents to any other registered society which may under- 
take to fulfil such engagements (/). 

108. An amalgamation or transfer of engagements does not 
prejudice the rights of a creditor of any society concerned (m). 


Sect. ^.—Conversion into a Company, 

109. A registered society may, by special resolution (n), deter 

mine to convert itself into a limited company under the Companies 

(Consolidation) Act, 1908 (o), or to amalgamate with, or transfer its 
engagements to, any such company {p), 

» aud Provident Societies Act, 189:5 (oG & 57 Viet c 391 

f ■ application to register a special resolution for the amalgama- 

tion of societies must be made by each of the societies in duplicate in Form AC 

to the Central Office, accompanied by statutory declaration^ 

must ho given to either society until special resolutions in the like terms^hive 
been submitted for registry by the other or others (Treas. Ile<^ 1894 f3/l1 

See Eucj’olopaedia of I’orms and Precedents, Vol. X. p 219 ” t ) )• 

\l] 1893 (56 & 57 Viet. c. 39), s. 53 (1). 

transfer ^ ^ P' t" register a special resolution for the 

1 Z A T) n 1 ""-“f of a society to another must be in duplicate in 
loim AD, and must be sent to tlie Central Office accompanied bv staf, tnrv 
dcddrations in lonns AB and AE (Treas. Peg. 1894 (32) ). ^ ^ 

Viet c 39) s 57 

register a special rcsolntlnn fnr V'. application to 


An inform A15 Treas Ee«- lS04r‘Vn' 

tmplf timi^:f tfeimar f T ’ 

Central Office ill duplicate in to a company, must be sent to th 

necessary moditicSs ffi f. with th 

declarations in Forms .AB aud AG (iZs^'per'^l^gf ,3 .^tatutor; 

resolution is for coiivorsinn infn i ‘ Where the specia 

‘°M rs'Vi ^ w 

the Companies (Converted* Sr ' *t e Comi anies, V ol. V., p. 65. Compan 

.Mcb ■«» >■» ^ ' o.„. 

H L —xviT Societies Act, 1893 (50 & 57 Viet. c. 39), s. 54 (1) 


Sect. 1. 

Amalgama- 
tion and 
Transfer of 
Engage- 
ments. 

Amalga- 

mation. 


Tran.'-^fer of 
engagements. 


Position of 
creditor. 


Conversion. 

f 

amalga- 

o 

mation. or 
transfer. 
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Sect. 2. 

Conversion 
into a 
Company. 

special 

resolution. 


(Cancellation 
of registry. 


Effect of 
conversion 
into company. 


lly order or 
by resolution. 


Industrial, Provident, and Similar Societies. 


^ 110 . If a special resolution for converting a registered society 
uito a limited company contains the particulars retjuired by the 
Companies (Consolidation) Act, 1908 ( 5 ^), to be contained in the 
memoiandum of association of a company, and a copy of it has 
been registered at the Central Office, a copy of the resolution, sealed 
and stamped by the Central Office, has the same effect as a memo- 
randum of association duly signed and attested under the Companies 
(Consolidation) Act, 1908 (?). 


111 . here a society is registered as, or amalgamates with, or 
transfeis all its engagements to, a limited comjDany, the registry of 
the society under the Act becomes void, and must be cancelled( 5 ). 


112 . The registration of a society as a comjiany does not affect 

^ claim subsisting against, or any penalty incurred by, 

•f enforced against the society exactly as 

it it had not been ccjnverted into a company, and they have 

2 Mioiity over all other rights or claims against or liabilities of the 
company (/). 


Part VIII. — Dissolution and Suspension of 

Registry. 

Sect. 1. — JVinduig Up* 

113 . A legistered society may be dissolved by an order to wind 

up, made as is directed in regard 
to limited companies («). It is incumbent upon a registered society 

0 registei at the registry of friendly societies (r) an extraordinary 
lesolution for winding up within fifteen days of its being passed (a). 

s rn’ CoMr.WdES, Vol. Y., p. G5. 

Vint . ‘ Industrial and Provident Societies Act, 1893 (5G & 5" 

Vict c. 30), s. 04 (2) ; and title Companies, Vol. V., p. 80. 

(s) ludustnal and Provident Societies Act, 1893 (oG & 57 Yict. c. 39), 
s. o4 (3) ; see Treas. Eeg. 1894 (33), (34) 

(t) IhiJ. ' ^ ^ 

(Consolidation) Act, 1908 (S Edw. 7, c. 69), ss. 267, 

PvPBr,t mr/Tn '"■e applicable to any such order or resolution, 
TnOii^tr’ 1 ri®T 5 regish-ar” means the registrar for the pur-pose of the 
/WjI, Act, 1893 (oG & 57 Vict. c. 39). Le also lie 

nsoul Vn 1 Ch. lOl ; Ae Ferndak Indxistrial Co-operative Societi/, 

Pflo i’ and Siibnrbuxc Bank, [1892] 1 Ch. 604 ; and 

s! / M srii -t’l V V^/’ I*; ‘^nmpare Be Chatham Co-operative Industrial 

M sm -in T ’ ^'ational Industrial and Provident SocieUf 

(1801), 30 L. J. (CH.) 940; lie Botherhithe etc. Industrial SocieUj (1862), 32 

Til j'cVl' 7 ^® ““ unregistered branch of a registered society, see 

<.nT,i 4 * c 77 7 ’ ’’ !’■ In winding up in the county 

Vo” V , pp 39? 393 Companies. 
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114 . Where a registered societ}' is wound up in pursuance of an Skct. i. 
order or resolution, the liability of a present or past member of the Winding Up 
society, whether an individual, a society, or a company, to con- j 
tribute for payment of the debts and liabilities of the society, the of liability of 
expenses of winding up and the adjustment of the rights of con- pa^t oi- 
tributories amongst themselves, is qualified as follows: (!) No party 
having ceased to be a member for one year or upwards prior to the ^ 
commencement of the winding up is liable to contribute ; (2) no 
party is liable in respect of any debt or liability contracted after 
such party ceased to be a member ; (3) no party, not being a 
member, is liable, unless, in the opinion of the court, the contribu- 
tions of existing members are insufficient to satisfy the just demands 
of the society ; (4) no contribution is demaudable from any party 
exceeding the amount, if any, unpaid on the shares in respect of 
which such party is liable as a past or present member ; and (5) a 
party is deemed to have ceased to be a member in respect of any 
withdrawable share withdrawn, from the date of the notice or 
application for withdrawal (b). 


115 . Where the rules of a registered society provide that its 
capital shall be raised by shares of a fixed amount, payable by 
monthly subscriptions — (1) a member is liable, on a winding up, to 
pay the dift'erence between the amount standing to his credit and 
the nominal amount of his shares ; (2) the withdrawal by a member 
of part of his subscription merely increases the contingent liability 
in respect of his shares ; (3) death does not terminate his liability, 
but his estate remains liable to contribute, notwithstanding that 
the death took place a year or more prior to the winding-up order ; 
and (4) anyone who has_ contributed one monthly smbscription 
only with a view to obtaining an advance from the society remains 
liable in respect of his shares, whether the amount advanced has 
been repaid before or after the date of the winding-up order (c). 

116 . Where a petition is presented to wind up a registered 
society compulsorily during the course of a voluntary liquTdation 
the court has jurisdiction (1) to make an order for compulsorv 
winding up; or (2) to order the continuance of the voluntarv 
winding up under supervision ; or (3) to dismiss the petition, and 
allow the voluntary winding up to continue without supervision (d). 

It IS not “ ]ust and equitable ” to wind up a society under the 
Companies (Consolidation) Act, 1908 (e), merely because the societv 
can only carry on business by suspending the right of withdrawal of 
stiaie capital, and such suspension is authorised by the rules (/). 


Liability in 
respect of 
shares pay- 
able by 

monthly 

« * 

subscriptions. 


Jurisdiction 
on application 
for compul- 
sory winding 
up. 



I 1 lo V. s.i cases concerning- the 

societies statutes regulating industrial and provident 



riendbj 


J ) lie Horsham Industrial and Provident Societij, Ltd. (1894), 70 L. T. 801. 
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Sect. 2. 

Dissolution 
by Instru- 
ment. 

Consent of 
three-fourths 
of members 
necessary. 

Contents. 


Statutory 
declaration 
in support. 


Alterations. 


Registration. 


Notice of 
dissolution. 


Sect, 2. — Dissolution hy Instrument, 

U7. A society may also be dissolved by the consent of three- 
fourths of the members testified by their signatures to an 
instrument of dissolution (r/). The instrument must set forth— 
(1) the liabilities and assets of the society in detail, (2) the number 
of members and the nature of their interest in the society, (3) the 
claims of any creditors and the provision to be made for their 
payment, and (4) the intended appropriation or division of the 
funds and property of the society, unless in the instrument of 
dissolution the same is stated to be left to the award of the Chief 
Registrar {h), 

A statutory declaration made by three members and the secretary 
that the provisions of the Act (i) have been complied with must be 
sent to the registrar with the instrument of dissolution. It is a mis- 
demeanour knowingly to make a false or fraudulent declaration (k). 

Alterations in the instrument of dissolution may be made with 
the consent of three-fourths of the members, testified by their 
signatures (1). 

The instrument of dissolution and all alterations in it must be 
registered in the same way as rules are registered. They are 
binding on all the members of the society (m). 

118. The registrar must cause a notice of dissolution (n) to be 
advertised at the expense of the society in the London Gazette 
and in some local paper. Unless within three months from the date 
of the London Gazette in which the advertisement appears count}’’ 
court proceedings are commenced by a member or other person 
interested in or having any claim on the funds of the society to 
set aside the dissolution, and the dissolution is set aside accordingly, 
the society stands dissolved as from the date of the advertisement. 
In such case the requisite consents to the instrument of dissolution 
are considered to have been duly obtained without proof of the 
signatures (o). 


(g) Industrial and Provident Societies Act, 1893 (56 & 57 Yict. c. 39), 
s. 58 (b). See also title Friendly Societies, Yol. XY., pp. 197 et seq. 

{h) Industrial and Provident Societies Act, 1893 (56 & 57 Yict. c. 39), 
s. 61 (a). For form of instrument, see Eucyclopiedia of Foiins and Precedents, 
Yol. X., p. 222, and official Form All prescribed by Treas. Reg. 1894 (38). The 
instrument must be signed in duplicate and accompanied by the official 
Form AI, and a sufficient sum to cover the costs of advertisement in the 
London Gazette and a local paper ; compare title Building Societies, Yol. III., 
pp. 392 et seq. 

(i) Industrial and Provident Societies Act, 1893 (56 & 57 Yict. c. 39). 

(/c) Ibid.j s. 61 (c). The statutor}^ declaration must be in Form AI (Treas. 
Eeg. 1884 (38) ). 

{1) Industrial and Provident Societies Act, 1893 (56 & 57 Yict. c. 39), 
ss. 08 (b), 61 (b). Alterations in the instrument of dissolution must be signed, 
declared to, and registered in the same manner as the instrument itself (Treas. 
Eeg. 1894 (10)). 

(m) Industrial and Provident Societies Act, 1893 (56 & 57 Yict. c. 39), s. 61 (d). 
The acknowledgment of registry must be in Form ATC (Treas. Eeg. 1894 (39)). 
As to registry of rules, see p. 9, ante. 

(7^) The advertisement of dissolution by instrument must be in Form AL 
(Treas. Eeg. 1894 (41)). 

(o) Industrial and Provident Societies Act, 1893 (56 & 57 Yict. c. 39), 
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Notice of any proceedings to set aside a dissolution must be sent 
by the person taking proceedings, to the Central Office not less than 
seven days before the proceedings are commenced. Similarly the 
society must give notice of any order setting aside the dissolution 
within seven days after it is made(p). 

119. On the execution of an instrument of dissolution of a 
registered society the property of the society is subject to a trust for 
appropriation and division in accordance with the provisions of the 
instrument or with the award of the registrar (q). 

Sect. 3. — Cancellation or Suspension of liepistnj. 

120. When the registrar is satisfied that (1) the number of 
members of a society has been reduced to less than seven, or (2) 
that an acknowledgment of registry has been obtained by fraud or 
mistake, or (3) that the society has ceased to exist, he may cancel 
the registry by writing under his hand or seal (r), and this he may 
do, if he thinks fit, at the request of the society (.s). 

121 . When the registrar is satisfied that (1) the society exists 

for an illegal purpose, or (2) has wilfully and after notice from the 

registrar violated any of the provisions of the Act, he may, with the 

approval of the 'Ireasury, either cancel the registry (I), or suspend 

it for any period not exceeding three months (n), and he may also 

from time to time with the like approval renew the suspension for 
a similar period (r). 


^ effect of tills provision is that no division of funds can taki 

advortisoment. Every awan 
Eeg ^S9^(«) be in Form AP (Troas 

R Erovident Societies Act, IStCf (oG & 57 Viet. c. 3!)) 

IVrm \Y ^ T 1 a proceeding to set aside a dissolution mn.st be n 

(Tre“s iTcg lilt (43) )“ dissolution in Form Ak 

[1909] 1 Ch. 701, where a trustee (the norsor 

fi 9 Provident Societies Act, 1893 (56 & 57 Viet c 391 

Form I ftreas^ He- *'l8<Hln registrar in 

shall bo accomiied^.?thn‘^® cancellation of registry shall be published, and 
and by the further sum^ ? expenses of publication 

8 Irovident Societies Act, 1893 (50 & 57 Viet. c. 39) 

r Meaning of “ illegal purpose,” see .SVeafae v. llVson. (1889 ! 


/rn ^ ftuspensii 

(Ireas. Rer., 1(^94 (9) )_ 

(r) Industrial and Provident Societies Act, 1893 (50 & 57 Viet. c. 39 
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Sect. 3. 

Cancellation 
or Suspen- 
sion of 
Registiy. 

Notice 

required. 

Appeal. 

Effect of 
cancellation 
or suspension. 


Industrial, Provident, and Similar Societies. 

132. Not less than two months’ notice specifying the grounds of 

a proposed cancellation or suspension must be given by the registrar 

to the society, except where the cancellation is effected at the 

request of the society. Notice of the cancellation or suspension 

must be advertised in the London Gazette and in some newspaper 

m the locality where the registered office of the society is 
situate (a). 

An appeal lies to the High Court from a cancellation, or from a 
suspension if the latter is renewed after three months (b). 

123 . A society, after the cancellation or during suspension 
of its registry, absolufely ceases to enjoy the pwileges of a 
legisteied society, but without prejudice to any liability incurred 
by the society, and any such liability can be enforced as if no 
cancellation or suspension had taken place (c). 


s. (2). ^ keie application is made to cancel registiy under the compulsory 

powers of the registrar, the registrar may require such applications to be made 

1? Tt? form, and to be supported by such statutory declaration as 

+ tiT m direct. He must transmit one copy of such application 

to the Treasury for its consent (Treas. Reg. 1894 (7) ). 

(a) Industrial and Provident Societies Act, 1893 (56 & 57 Yict. c. 39), 

fm cancelling or suspension of registry must be in Form G 

(Treas. Reg. 1894 (8) ). ° 

(5) Industrial and Provident Societies Act, 1893 (56 & 57 Yict. c. 39), 
s* y ( 4 )• 

(r) Ihid., s. 9 (5). It becomes an unregistered society, as to which see p. 19, 

C* illfC* 


INDUSTRIAL SCHOOLS. 

See Education. 


INEBRIATES. 


See Criminal Law and Procedure ; 


Intoxicating Liquors. 
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See title Criminal L.cw and Procedure. 
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See tiih Bills of Exchange, Pkomis- 

soKY Notes, and Negotiable 
Instruments. 


For Bilh of Exchange - - - 

BlindyBeafy and Dumb Ch ildren 
Children's Courts - - - 

Contrihutcry Negliyeiice - 
County Court Practice - 
Criminal Offences against 
Children - - - - 

Defective and Epileptic Cltildren 
Domestic Servant - - - 

Education - - - - 

Employment of Children in 
Factories and Shops - 
Evidence of Children 

Industrial Schools - - . 

Limitation^ Periods of ~ 
Marriage of Infants 

Money-Lending - - - 

Negligence - - - _ 

Ordei's for Custody in the 
Divorce Division - - - 

Paupers - - . . 

Beformatories - - « 

Testamentary Capacity - 
Vnconscionahle Bargains- 

Undue Influence - - - 


Education. 

Magistrates. 

Negligence. 

County Courts. 

Criminal Law and Procedure. 

Education. 

Master and Servant. 

Education. 

Factories and Shops. 

Criminal Law and Procedure ; 
Evidence. 

Education. 

Limitation of Actions. 

Husband and ’Wife ; Settle- 
ments. 

Money and Money-Lending. 

Negligence. 

Husband and Wife. 

1*00 R Law. 

Criminal Law and Procedure; 
Education. 

Wills. 

Equity ; Fraudulent and Void- 
able Conveyances ; Money 
AND Money-Lending. 

Equity ; Fraudulent and Void- 
able Conveyances ; Mis- 
representation AND Fraud. 


Part I. — Definitions. 

Sect. 1. — Infantn, 

124 . Infancy is, in English law, the term applied to the period of 
life, whether in males or females, which precedes the completion of 
the twenty-first year, and persons under that age are called 
intantsfa . Ihe age of twenty-one years is called full age (/>), and 
anyone who has attained full age is competent to do all that the 
law requires or enables a person in his or her position to do, except 
m the cases of lunatics, idiots, and persons under disability on 
accoun of conviction for crime, and, to a certain extent, married 
Momen. But infants have a very limited power of legal action, 
and their interests are carefully protected by the law, since they are 

r intellect and imperfect discretion (c). The 

te rn intant is derived from Roman law, in which, however, it 

'^as used more in its etymological sense, and was applied only to 

'listinctioii between infants of tender and 
Td OSi iC * W.400, i.er Pakke, B., at 

and Ali mn fi f ^ "31 ; d 13ac. Abr., tit. Infancy 


Infants in 
Eiiirlish law 
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Infants and Children. 


Sect. 1. 

Infants. 


Full age. 


Alteration 
of status. 


The 

Sovereign. 


persons under seven years of age {d). The use of the word in this 
sense is in English law retained only in the Probate, Divorce, and 
Admiralty Division of the High Court, where, in the case of the 
appointment of a guardian for the purpose of taking out adminis- 
tiation viinore relate, a distinction is made between infants 

and minors, the former being under seven years and the latter 
between seven years and twenty-one years (e). 

125. Full age is attained at the close of the day preceding the 
twenty-first anniversary of his birth (/), and, inasmuch as the law 
does not take notice of fractions of a day {g), a person is capable of 
doing a legal act at any time on that day {h\ 

126. An infant can, by Act of Parliament, be adjudged of full 

age before he attains the age of twenty-one 3 ^ears (i). His status 

of infancy cannot be changed in any other way, nor can he alter 

it by adopting a proceeding which would be valid if he were of 
full age (A). 

127. ihe general rule as to the attainment of full age at 
twenty-one years has one exception in the case of the Sovereign, who 
is considered to attain full age at the age of eighteen years (Z). 


statutory 
definitions 
of ‘‘ child” 
and “ young 
person.” 


Generally. 


Sect. %~Children. 

128. The \vord “ child ” is usually employed, instead of “infant,’’ 
to denote a person of immature years, in statutes passed for the 
protection of such persons or dealing with their criminal acts, the 
teim being thus applied to persons of varying ages, and contrasted 
with the expression “ j^oung person,” which is used to denote a 
somewhat more advanced age. Many of these statutes have been 
lepealed and their provisions consolidated by the Children Act, 
1908 (m), in which a “ child ” is defined generally as a person 


T ^ * O 1 T ^ ^ means “nnablo to speak” (Sandars, Institutes of 

Justinian, Sth ed., pp. 69, 347). The Roman law also tfiew certain distinctions 
persons past the age of infancy, but below or above the age of puberty, 
which was fixed by Justinian at fourteen for males and twelve for females [ibid-, 
pp. 70, 71, 347, 348; 4 Bl. Com. 22). As to the distinctions in English law 
between the criminal capacity of infants under seven years of age and between 
mat age and fourteen 5’ears and above fourteen, see title Criminal Law and 
Procedure, Vol. IX., pp. 239, 240. 

(c) fSee title Executors and Administrators, YoI. XIV., p. 197. See also 
p. 50, post. 


■ ^ ’ ^non. (1699), 1 Ld. Eaj'm. 480, per Holt, C.J. ; Jnon., 

cited in Fitzhuijh v. Denuhujiou (1704), 2 Ld. Raym. 1094, per Holt, C.J., at 
p. 1096. (The use of the masculine pronoun throughout this title is intended 
to include females unless the context forbids.) 

(e/) Lester v. Garland (1808), 15 Yes. 248, per Grant, M.R., at p. 257; see 
also title Time. 

[h) ^ Thus a person born on 1st January, 1889, could have legally acted at the 
first instant of 31st December, 1909 (4 Bac. Abr., tit. Infancy and Age (A.), 
7th ed., p. 335 ; Herbert v. Turhall (1663), 1 Keb. 589; Nichols v. Ranisel (1677), 
2 Mod. Rep. 280, 281 ; Anon. (1704), 1 Salk. 44). 

(i) 4 Co. Inst. 30. 

(k) Re Jones, Ex jyai'te Jones (1881), IS Ch. D. 109, 122, 123, C. A. (where an 
infant filed a petition in bankruptcy), 

(0 See title Constitutional Law, Yol. YI., pp. 375, 376; and p. bb, post. 

(m) 8 Edw. 7, c. 67. » FF » . f 
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under the age of fourteen years, and a “ young person ” as above 

the age of fourteen years and under the age of sixteen years («). 

But there are other definitions in statutes M-hich are still 
unrepealed (b). 

Under the Summary Jurisdiction Acts (c) a “child” means a per- 
son who, in the opinion of the court before whom he is brought, is 
under the age of twelve years, and a “ young person ” means one 
who, in the opinion of the court before whom lie is brought, is above 
twelve and under sixteen years of age. The lowest permissible age 
for the sale of intoxicating liquors to children is fourteen vears{r/) ■ 
but the provisions of the Prevention of Cruelty to Children Acti 
1904(e), apply to persons under sixteen years ( / ). 

• ®^P^'®ssion “child” has also been defined bv statute or 

judicial decision in respect of the relationship borne to certain 
persons. 

As regards the recovery of damages for death caused by negligence 

others, children of the deceased, the word 
cmid includes, besides a son and daughter, a grandson and grand- 
daughter and stepson and stepdaughter (g). In the Workmen’s 
Compensation Act, 1 JOG (h), the dependants of a workman to whom 
compensation is payable in case of his death by an accident within 

m “iclude, if they were dependent on his 

Gainings, an illegitimate child and grandchild (i). 

n the interpretation of deeds and wills the expression “ child ” 

reSer circumstances 

lendei it impossible that it can refer to such a child or (2) the 

language of the wdl shows that the testator intended to use the 

expression in a different or more extended sense (/). In either of 


nl a ' 

(6) bee titles Aguiculture, Vol. I., p. 277 • Educ vrrnv Wni vtt 

irs'isb's ’ST.'/i'”'' «' 

ViS Jui-isdiction Act, 1879 (42 & 

c. 4yj, b. ‘IJ. Ab to children in referpijpo Kv tK/x /a,.. r . • 
cni 

IX 

623, 620. 

s. S (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. i 

(e) 4 Edw. 7, c. 15. 

(/) /iid., s. 2 (b), (c), (d). 

?i » ““ '■ “>• 

V. iw/ili; n aMlT' “cS tbill ("m* CMS,„j 

(h\ i vn..’. , 1- title Master Axn Servant 

P- 492. In this rcspectTdeel'/'^^’ f i ' ^ ^cdon, L.C., 

will (/I’iWft V. Foivltr 

PP. 585, 580) See aCvft o tI. Cozens-Uardy, M.R. 

Wills. ' ^ ^ ‘ Other Instrujients, Vol. X., p. 4: 

Fbkrnf, Fowler’" ^ Cairns, at pp. 282, 2i 


Sect. 2. 

Children. 


In the 
Sum mary 

.-Vets. 


Child as a 
term of 
relationship. 

Under the 
Fatal Acci- 
dents ^Vct. 
18-16. 

Under the 

Workmen'.s 

Compensa- 
tion Act. 
1U06. 

In deeds and 
wills. 
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Infants and Children. 


Sect, 2. 

Children. 


these cases it may mean or include an illegitimate child (?n), or a 
stepchild (n), or a grandchild (o). 


Inability of 
infants to 
discharge 
duties or 
prejudice 
their interests 
by legal acts. 


Liability for 
fraudulent 
and wrongful 
acts. 

Infants under 
the special 
))rotection of 
the Sovereign. 


Part II. — Civil and Legal Capacity and 

Disabilities. 

Sect. 1. — General Principles. 

^ 130 . An infant, being regarded as of immature intelligence and 
discretioii (a), is under a general incapacity to exercise the rights of 
citizenship or perform civil duties (h) ; or to hold public or private 
offices or perform the duties incidental to them (c). For the same 
reason he is not permitted by law to do anything prejudicial to 
his own interests (d). In accordance with this principle his 
capacity to bind himself by contract is limited to certain particular 
cases in which it is clearly for his benefit that he should be permitted 
to do so (t') ; other contracts by him being either voidable or, if 
manifestly prejudicial to his interests, absolutely void (/). The 
smne principle regulates an infant’s capacity to acquire (^) and 
dispose of (//) property, and his incapacity in reference to legal 
proceedings instituted on his behalf or against him (i). 

131 . An infant who is of an age at which he is capable of 
distinguishing between right and wrong is liable for the conse- 
quences of his own fraud and for other wrongful or criminal acts (A)* 

132 . Infants have always been treated as specially under the 
protection of the King, who, as parens patrice, had the charge of 


(m) Kilkiason v. A<lam (1813), 1 Yes. & B. 422 ; Hill v. Crook (1873), L. E. 6 
H. L. 265 ; and see title Wills. 

(n) He Jeans, Upton v. Jeans (1895), 72 L. T. 835. 

(o) Peeves v. Brymer (1799), 4 Yes. 692, 698; Fenn v. Death (1856), 23 Beav. 
73 ; Berry v. Berry (1861), 3 Giff. 134. 

(a) See p. 43, ante. 

{h) Uranye v. Tiring (1665), 0. Bridg. 107, /ver Bkidgman, C.J., at p. H’' J 
and see pp. 47, -iS, post. 

(c) See p. 4~,post. 

{(1) Co. Lift. 171 b; Com. Dig., tit. Enfant (C. 2). The law treats all acts of 
an infant which are for his benefit on the same footing as those of an adult, but 
does not permit him to be prejudiced bj’’ anything to his disadvantage [Basset s 
Case (1557), 2 Dyer, 136 a, 137 a). An infant, owing to his want of judgment 
and capacity, is disabled from binding himself, except where it is for his benefit 
[Compton V. Collihson (1788), 2 Bro. C. C. 377, Bullek, J., at p. 387). 

(c) See pp. 63 et scg., post. 

;/) 

pj) See pp. 75 et seq., 2 Jost. 

[h) See pp. 78 et seq., ijost. An infant has no disposing mind [Sockeft v. TI 
(1793), 4 Bro. C. C. 183, per Ardex, M.E., at p. 486). See also title Deeds and 
Otuer L\stru.mexts, Yol. X., p. 360. 

(i) See pp. 133 et seq., post. 

(k) See pp. 66, 74, 75, post. As to the capacity of an infant in regard to 
crime, see title Criminal Law and Procedure, Yol. IX., pp. 239, 240; and 
as to negligence and contributory negligence, see title Negligence. 
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Part II. — Civil and Legal Capacity and Disabilities. 

persons not capable of looking after themselves {!). This jurisdic- 

diction over infants was formerly delegated to and exercised 

by the Lord Chancellor {m) ; through him it passed to the Court 

of Chancery (n), and is now vested in the Chancery Division of the 

High Court of Justice (o). It is independent of the question whether 
the infant has any property or not ( p). 

Sect. 2 . — Absolute ItisahiUties. 

133. With certain exceptions (q) an infant cannot liold an office 
or post of public and pecuniary trust (/•). Accordingly he cannot 
act as the clerk of a court where it is a part of the duties to receive 
money (.s), nor as a bailiff (t) or receiver (a). He cannot, if a peer 
sit or vole in the House of Lords (h), nor is he eligible for the House 
ot Commons (c). He cannot be a mayor, alderman, or councillor of 
a municipal borough (d), or of a metropolitan borough (c) nor be a 
chairman or member of a county council (,/), district council (A, or 
parish council {h), nor act as guardian of the poor (/). 

134. An infant cannot be registered as a voter for nor vote at a 
parliamentaryelection O'),nor be a burgessof amunicipal boroughf/;), 

(/) 1' itz. Nat. Brey. 2:J2 ; iJc Manueville v. J>e MauueriUe (IfSlHrnrV'es 
lit txtz<jtrald (180o), 2 Sch. & Lef. 4:32, Lonl Hedesdui.- L C ^ 

tteld V Mo,, re I,M,l v ilroav, {18M), 7 L G. M. A G. (391, G. \ y';; Tukxer’ 

(m) 1 Bl.‘ Vol. VI., pp/3T,o, .175, 

{ii) I/'W. ; .5 Bl. Com. 427; Wdlesle,/ v. IScuifort (J)iike) (IH-’l) -> T!n ■ • i 

(I'ti'rJ BliTK"«VfM“ll”l *’■ "r ’ liw/aki 

"“>■ ‘ '' “■ ~ 

(,j) See pp. 05, 50, post. 

(/■I (■'/ari'brv.yxre/pu (1821), 0 11 &.\M. 81 , per 

V. » ^ Man. A By. (k. b.) :31;3. See al.o title Tuis Ixb eT 

(8) (.(urultje V. hcehjHy supra, J-iasiLLS. 

it) (,uckson\. \\ tntcr^ supra, 

A ?C<I.1nsl’l7’^’ ’ '* “ ’ 1)- 

(cj //«'/. ; and see title Pakliame.vt. 

(h) Municipal Corporations Act Ta’i a'- au aw a 

titles Elkctioxs Yol' XIi ’ 

^0x5; Local Gov'erxmext. * ’ PP* l^-> 342, 


,, D) hocal GovernmenVI^r 1894 M r ’ (^ovEux.ffiki 

E^^Kc-nox.s, Vol. NIL, pp. lljll l92,^M^J:39i 

) I bid. 

(i) / hid. 


Sect, l . 

General 

Principles. 


Ciencral 
incajiacity to 
hold public 
ofhco. 


Incapacity 
to exercise 
the franchise. 
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Infants and Children. 


Sect. 2. 

Absolute 

Disabilities. 


Service on 
jury. 

Appointment 
of agent or 
attorney. 


nor vote at an election of councillors of a municipal borough (Z), or 

a metropolitan borough (/n), or of county councillors (?i), parish 

councillors (o), or district councillors (p), or guardians of the 
poor(g). 

An infant is not qualified to serve on a jury (?■). 

135. An infant cannot generally appoint an agent to act for him, 
or on his behalf (s), nor an attorney (a). But an infant has power 
in certain cases to appoint a guardian to protect his interests and 
manage his afi’airs (h), and he can authorise an agent to do specific 
lawful acts on his behalf (c). Where the appointment of an agent 

or attorney is void, any act done by him by virtue of the appoint- 
ment is also void (rf). 


Prejudicial 
acts and 
dispositions. 


136. Any act or disjiosition of an infant which is clearly to his 
prejudice is void (e). 


m Municipal Coi-porations Act, 1882 (45 & 46 Yict. c. 50), s. 11 (1). 

(m) London Government Act, 1899 (62 & 63 Yict. c. 14), s. 2 (5) ; see Local 
Government Act, 1894 (56 & 57 Yict. c. 73), s. 31 (1). 

(«) County Electors Act, 1888 (51 & 52 Yict. c. 10), s. 2 (1); Local Govern- 
ment Act, 1888 (51 & 52 Yict. c. 41), s. 75; see Municipal Corporations Act, 

1882 (45 &46Yict. c. 50),s. 9(2). 

(o) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 44 (1), (2) ; and see 

notes (d), (e), (/), p. 47, ante. ‘ 

(p) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 23 (3). 

(?) s. 20 (3); and see generally, title Elections, Yol. XIL, pp. 191, 

1 h o2 ; Municipal Corporations Act, 

1882 (45 & 46 Yict. c. 50), s. 186 (1) ; see ibid., s. 9 (2) (a) ; and see title Juries. 
As to coroners^ juries, compare title Coroners, Yol. YIIL, p. 261. 

(s) Doe d. Thomas v, Roberts (1847), 16 M. & W. 778, per Parke, B., at 
p. 780 ; and see title Agency, Yol. I., p. 149. 

(a) Perkins, Profitable Book (or Laws of England), s. 12, p. 3; 4 Bac. Abr., 
tit Infancy and Age (I.) 3, 7th ed., pp. 360, 361 ; Whittin(jhani’s Case (1603), 
8 Go. Pep. 42 b, 45 a ; Zouch d. Abbot and Hallet v. Parsons (1765), 3 Buit. 

1 *94, 1804 ; Moiteux v. St. Auhin (1777), 2 Wm. Bl. 1133 ; Saunderson v. Marr 

V. Langton (1834), 4 Moo. & S. 719; Oliver v.- 
\] oodroffe (1839), 4 M. & "\Y. 650. But it was held that an infant could appoint 
an attorney to accept livery of seisin because it was for his benefit [Raines 
v, Machin (1609), Noy, 130); and as to his appointing an attorney to take an 
admittance to copj^hold land, see note (n), p. 96, post. See also, as to the special 
power of a married woman, whether an infant or not, to appoint an attoniey, 
tit es Agency, Yol. I., p. 150; Husband and Wife, Yol. XVI., p. 384. 

(5) See pp. 58, 59, post 

(c) Elver V. Jones (1846), 9 Q. B. 623. An apprenticeship deed was held to 
be sufficiently executed and delivered where the names of the infant apprentice 
and his father, both being illiterate, were at their request written on it opposite 
to their seals by a third person, and the infant afterwards delivered it to the 
master [R. v. Languor [Inhabitants) (1833), 4 B, & Ad. 647). 

id) Whittinghain s Case, supra; Rahy v. Robinson (1667), 1 Sid. 321 ; Stokes y. 
0//i*er (1696), 5 Mod, Eep. 209; Motteux v. St. Auhin, supra; Saunderson J- 

Marr, supra; Doe d. Thomas v. Robei'ts, supra; see also Biddle v. Dowse (1827), 

6 B. & C. 255. 

(c) Com. Dig., tit. Enfant (C.2); 1 Shep. Touch., 8th ed., p. 56, n. (y) ; 
Harvey y. Ashley (1748), 3 Atk. 607, per Lord Haudwicke, L.C., at p. 610; 
Compton y. CoUinson (1788), 2 Bro. C. C. 377, 387; Keane y. Boycott [ri^o), 

2 Hy. Bl. 512, 515 ; Cooper v. Simmons (1862), 7 H. & N. 707, per Martin, B., at 
p. 719; Slator y. Brady (1863), 14 I. C, L. E. 61, 64,65. An infant’s act is 
void where there is no apparent benefit or likelihood of a benefit accruing to 
him from it [Grange v. Tiring (1665), O. Bridg. 107, 115). 
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Accordingly an infant cannot (1) enter into a contract which is 
manifestly against his interests (/) ; or ( 2 ) make, in a contract 
which would otherwise be binding on him(r/), a condition or 
stipulation which is clearly against his interest (/<). 

On the same principle an infant cannot give a bill of exchange in 
the course of his trading (i), nor give a bond with a penalty, nor 
contract a loan (Ic), nor covenant to bind himself as an apprentice, 
except where such covenant is warranted by the custom of Loudon 
or other local custom (f). Nor can he make a lease of his land 
without a reservation of rent (in), nor grant a rentcharge or 
annuity («), nor surrender a term of years (o). An infant cannot 
generally give a valid receipt or a valid release of a legal claim (p). 

137 . Subject to certain exceptions in favour of soldiers on actual 
service and sailors at sea ( 7 ), an infant is incapable of executing a 
will or making any testamentary appointment or disposition (r), 
although in certain cases he may, by written nomination, dispose 
of sums of limited amount belonging to him (a). 

(,/■) See p. G:I, fmt. 

{'/) As to these coutracts, see pp. GI, G7 ct seq., 

[h) See pp. G4, 70, 72, 73, post. 

(i) Com. Dig., tit. Enfant (C. 2); Wiltiains v. Harrison (IGOO), Cartli. IGO 
See akso title Bills of Exchange, I’uo.uissory Notes and Negoti viir e 
Instuuments, Vol. II., pp. -190, 491, 494. 

(/c) Co. Litt. 172 a; Com. Dig., tit. Enfant (C. 2) ; Ai/li(]r y. Arriolale {1G()2), 
Cro JAiz. 920; iJarh;, v. n,jwl„r (1G93), 1 .Silk. 279; Hllis v. Ellis (1G97 
o Mod Hep. :m- Earle v. Peale (1712), 1 Salk. 3SG. See also title Bonus’ 
Vol. iJl., p, As to necessaries, see ])[). 07 H soi., imt 

( l\ tr \r* 1, I . » , ( \ /"’I.*,. 1.^1".. !•*’»% I t ^ i ' A A • 7 T-F-.l* J 

n V. Hill (KUS) 

/ V A • • 


(0 Walker v. Nicholsou Cro. Eliz. W.yi; 

Cro. Jac. 494 ; Gylbert v Eletrker (1G30), Cro. Car. 179. As to how far a co'iitrac 
ei apprenticeship is binainj^ on an infant, see pp. Gi) e.t sea., jmt 

(m) Com Dig. tit.. Enfant (C. 2); 1 Holl. Abr., tit. Eiifaiits D., p. 729; sci 
note {h), p. {)y, post. » 1 > 

(«) Com. Dig., tit. Enfant (C. 2) ; Thornpsaa v. Leac/i(lG90), 3 Mod. Hep. 301 

P- "^9; Lloyd y. dreyory (1G3,S), Cro. Car 

(/)) Co. Litt. -W h; 2 Shop. Touch. 334, n. ; Orerton v. lianister (1,S44^ 
3 llare, a03 per WioiiA.w, V.-C., at p. oOG. But as to a release by an iiifa.it 
who pieteud.s that ho is of ago, see p. GG, post ; and as to a receipt by ai 
mtaiit mamed woman under the Conveyancing and Law of Property Act,7881 

liLn '*•..92, .see note [a), p. 88, post. A release or iicquittance 

given by a person immediately after attaining full age without the assist-ince ol 
iiidepmident advice is liable to be set aside \llirls v. Ilirks 744) 7X4 074 

f si (1747) 3 Atk. 423; Reretty. llaLj (1823) "'.Sim: 

’ • 'i ■ ’ ^Lillee V. biieyd (1828), 2 Mol. 186, per IIakt, L.C. at n ‘'331 Eoi 

Encvif to trustees by infant beneficiaries on attaining twenty-one see 

Encyclopaidia of Forms and Precedents, Vol. XI p 499 ° ^ ’ 

(7) l5eo p. 104, post. 

(rl Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 2G), s. 7. 

Air ^ iW the .Savings Banks Act, 1887 (oO & .71 Viet. c. 40) < 3 and the Post 
SSed ^of regs. o3 et sep (.Statutory Hules and Order, 

Xc^siin“sWw7A‘"^^^'‘!'v91-. 73 et sep), an infant depo.sitor in a po.st 

iatrandTuch him at his 

IVinlra V ^ 1 ^ 1-^ Valid to pass tho sum. iiy the Trustee Saviu-s 

“>1 m xf.: 

Banks Act 1887 rn^^^-T^v- made pursuant to tho Savings 

'B gLen ^ P^'^e^ of nomination 

k ufant depositors m Ti-usteo Savings Banks ; and see title Bankers 

U.L.— XVII. 

K 


Stcr. 2. 

Absolute 

Disabilities. 

I’rejudicial 
contracts anti 
stipulations. 

Other 

prejudicial 

acts, 


Testamentary 

incapacity. 
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Infants and Children. 


Sect. 3. 

Qualified 

Disabilities. 

Appointment 
and exercise 
of office. 

Administra- 
tion durante 
vtinorc (date. 


Infant co- 
executor with 
adults. 


A'estiiig of 
testator’s 
real estate. 


Sect. 3. — Qualified Disahilities, 

SuU-Sect. 1. — K.rei'ntw's]tip. 

138 . An infant may be appointed an executor (i), but he cannot 
exercise the office until he has attained full age (c), and, if he inter- 
meddles uith the estate, he cannot be made to account as an 
executor de son tort (d). In the event of the sole executor or all 
the executors being under age, administration will be granted to 
the guardian or such other 2 )erson as the court thinks fit until the 
sole executor or the first of the co-executors attains full age(^’). 
ihe^ administration will then terminate (y ), and the executor 
attaining full age will be entitled to take out probate (//). 

If adult executors are appointed jointly with an infant, thej’ can 
execute the will (//), but the right to take out 2 )robate ujmn attaining 
full age will be reserved to the infant (/). He will not, however, be 
liable for the acts of his co-executors until he does so (/.'). 

Upon the death of a person dying after the 31st December, 1897, 
his real estate becomes vested in his j^ersonal representatives (/), 



(45 46 \ let. c. 51), .s. 6, a similar power of nomination is given in respect 

of savings bank insurances. As to the similar power of nomination given to 
members of inendly societies, industrial and provident societies, and trade 
unions, see titles Exewtoks and Admixistkatoks, Yol. XIV., p. 19^; 
liuEXDLY Societies, A'ol. XV,, ])p. 152, 153; Industkial, Pkoviuext, anu 

t>IMlLAU t:>OClETIES. ])p. 17, IS, (l/ite ; TkADE AND TeADE UxIONS. 

(h) See title Executous axd AuMixiSTUATOiis, \ol XIV., p. I3J); 2 Bl. 
Com. 503; Swinburne on Wills, p. 106; AVent. OIL Ex., 14th cd., p. 390. A 
child ca ventre aa were may be appointed (2 Bl. Com. 503 ; Godolphia, Orphan’s 
Jjegacy, 3rd ed., p. 102), and if, in that case, more than one child is born, all 
will he admitted executors (Godolidiin, Oridian’s Legacy, 3rd ed., p. 102). 

(r) Administration of Estates Act, 1798 (38 Geo. 3; c. 87), s. 6, prior to which 
he could exercise the office at the age of seventeen (AVent. Off. Ex., 14th ed., 
1 >, 390) ; though the Court of Chancerv would not pay out money to an infant 
execubu- {(\(nq>art v. Vampart (1790), 3 Bro. C. C. 195). 

(d) HUdt V. Meanock (1862), 31 L. J. (cii.) 746. As to the incidents of a 

legacy given to an infant executor, see t). 76, posL and title Executous 
Admixistuatous, Vol. XIAL, p. 273, 

(e) Bennet v. ifavd (1664), 1 Sid. 185; Shep. Touch., pp. 490, 491; Burn, 
Ecclesiastical Law, Aol. lA., pp. 385 et seq. ; Administration of Estates Act, 
1798 (38 Geo. 3, c. 87), ss. 6, 7 ; Court of Trobate Act, 1857 (20 & 21 Viet, 
c. m), s. 73 : hi the (laods of i^itewart (1875), L. It. 3 V. & L). 244 ; and see title 
Executors axd Admixistuatous, A'ol. XIA"., j). 197, As to the distinction 
made between infants and minors in the appointment of a guardian for the 
puipose of taking out administration durante ininore adaie^ see p. 44, ante. 

^ (/ ) Jt^hep. ^i’ouch., p. 491 ; Godolphiu, Orphan’s Legacy, 3rd ed., l)p. 231, 
232 ; Burn, Ecclesiastical Law, A’ol. lA'., i)p. 384 et seq. ; BaU Abr., tit. Executors 
and Administrators (B.) 1 (3) ; Taqtor v. (1676). Ereem. (k. b.) 425. 

(. 7 | Admmistratioii of Estates Act, 1798 (38 Geo, 3, c. 87), s. 6. 

(") Biijot and Gasconds Case (1616), 1 Brownl. 46 ; Foxv'isf y. Tremain (1670)r 
1 Mod. Hop. 47; Collmrne v. W riqht (1679), 2 Lev. 239; Bac. Ahr., tit. 
Executors and Administrators (B.) i ; Com. Dig., tit. Administration (B. 12)* 

(f) Burn, Ecclesiastical Law, A'ol. lAL, i). 310; Cummins v. (1845;, 

3Jo. &Lat. 64. 

(A‘) UimeVs Case (1584), 5 Co. liep. 27 a; Whitjnore v. Weld (1685), 1 AVn. 
326, 328; Cummins v. Cummins, supra, at p. 96. 

(0 Land Ti-ausfer Act, 1897 (60 & 61 A’ict. c. 65), s. 1 (1) ; see title Executors 
AKD Admixistrators, A^ol. XIAL, p. 238. 
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including executors who have not proved the will unless they have Sect. s. 
renounced probate (m). The law contemplates a subsequent assent Qualified 
by the personal representatives to a devise contained in the will or Disabilities, 
the conveyance of land by them to a person entitled thereto as 
heir, devisee, or otherwise («), and provides that some or one only 
of several joint personal representatives shall not sell or transfer 
real estate without the authority of the court (o ) ; but no provision 
_ is made for the case of an infant being appointed an executor. 

Where an infant is next of kin or is otherwise interested in the Administra- 
property of a person who dies intestate or without having appointed durafite 
an executor who acts, administration will not be granted to him 7hZ"ititnt 
until he comes of full age and applies for a grant of administration is next of kin. 
to himself (p). The court will in general recognise the right of a 
rumor, that is to say, an infant over seven years of age, to elect 
the person to be appointed, provided he is suitable {q). "^But it has 

unfettered discretion over the appointment (r), and can, if it thinks 
nt, overrule such election (a). 


Sub-Sect, 2.— Trusteeship. 

^ trustee (/>); but he remains, as sucl 
under the disabilities incident to infancy, and therefore (1) canno 
execute a trust involving the exercise of discretion (r) ; (2) is no 
liable for breaches of trust which he commits during his minority (d) 

(m) lie Tawleij arid Loudon and Prod unal Pank, [19001 1 Ch 58 04 
{n) Land Iranster Act, 1897 (00 & 01 Viet. c. 05j, s. 8 (1). ’ * 

(o) IhuL, s. 2 (2). ^ ‘ 

(F.); Grandison {Lord) v. borer (Countess 
(1684), Skin, ioo; In the Goods of till eu (1897) 70 L T 104 'POi ■ ; ] 

even in the case of an infant foreigner the law of lb ,1^1' l 

whire -b'’Or/ca,,s {Duchess) (iJsb), /sw Tt( 

tl’ ‘‘'e ‘^ase, In the Goods of Da Cunha [Countess] (1S28) 1 lla- 

Wbp™ tircuiustances were special, was not followecn 

Where administration was granted to an infant and he irtprl nn/ir.,. ' 4 - 

account of his receipts during infancy could not be directed a^minst him (//o7 

^narshv.Sonihf/ate ( 1827 ) 8 •<or\ ‘loUinst mm 

twenty'one,'seT 

1888M.S’d n® w, 0/ r/„,v/^,er (1884), 9 P. d 66; In the 

during her miiiorit'v ^T^llpr*T^ wde may elect her husband as ndmmiHtvatov 
M ir / ’ and Administrated n q‘)\ 

(r) West and Hmdh v. WdUbu (18‘>^3 Phillim r J; /» ’ ? 

1. r.i. ^ Probate Act, 18o7 (20 & 21 Viet. c. 77), 

(a) Fawkener and Ireemanile v. Jordan fl7o61 ‘2 Tpp ao" c n 
Pke, at p. ;5;j0; and see "pnei-.llv fifii p per Sir George 

Vol.XIV.. ])p. 197, 198 . title Executors and Ad.mixistratous, 

iiedord (1863) 1 Hem & M ^4-T ’T ‘‘t P- 275; Kimj v. 


t^ateo bks a« ^ 

E 2 


Infant 

trustee. 
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Sect. 3. 

Qualified 

Disabilities. 

Presumption 

iigainst 

trusteeship. 

Removal 
of infant 
trustee. 


Vesting order 
as to land, 
stock, or 
chose in 
action. 


except in case of fraud (e) ; and (3) is limited as to his power of 
conveying or disposing of trust property vested in him(/). 

Owing to these inconveniences in an infant being trustee, 
the court will, in a case of doubt, lean to the view that pro- 
perty given to him devolves on him beneficially and not as 
trustee ig). 

An infant trustee is not a trustee unfit or incapable to act, in 
whose place a new trustee can be appointed under the statutory 
power of appointing new trustees (h ) ; but the court (0 can and 
will appoint a new trustee in the place of an infant trustee where 
such a course is expedient (k). 

Where a trustee entitled to any land or to a contingent right 
therein, or to stock, or to a chose in action, either solely or jointly 
with any other person, is an infant, the court may make an order 
vesting in any person either the land (for any estate therein) or the 
right to transfer or call for a transfer of the stock, or to receive the 
income thereof, or to sue for or recover the chose in action, or 
releasing or disposing of the contingent right (Z). 


Sub-Sect. 3 . — Protectorship of Settlement. 


Infant 
protector of 
settlement. 


140 . AVhere under the Fines and Recoveries Act, 1833 (m), the 
protector of a settlement, not being the owner of a prior estate 
under the settlement, is an infant, the Chancery Division of the 
High Court is protector of the settlement in his place and may act 
accordingly {n). 


(e) Re (iarnes, Oarnts v. Applin (ISSo), 31 Gh. D. 147, C. A., per FuY, L.J., 
at p. 151 ; and see p. 74, post. 

(/) ^ouch Abbot and Hallet v. Parsons (17G5), 3 Buit. 1794, 1803, 1804; 
V. liiindvock (1810), 17 Ves. 383. 

[g) Mamma v. Mamma (1687), 2 Vern. 19 ; King v. Denison (1813), 1 Ves. & B. 
260, per Lord p]LD0X, L.G., at p. 278, For form, of release by beneficiary^ on 
attaining majority, see EncycloiDaedia of Forms and Precedents, Vol. XLi 
pp. 465, 469. 

(h) Re Tallatire, [1885] W. N. 191 ; Trustee Act, 1893 (56 & 57 Viet. c. 53), 

s. 10. 

(() The High Coui't of Justice (Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 25), 
or, in cases within their respective junsdictions, a palatine court or a county 
court (ibuL, s. 46) ; Re Gartside's Estate (1853), 1 W. R, 196 ; Re Porter's Trusts 

(1856), 4W. R. 417. 

(A*) Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 25 ; Re Gartside's Estate, sujrra; 
Re Porter's Trusts, supra; Re Shehnerdine and The Trustee Act, 1850 (1864), 
33 L. J. (Cii.) 474; Re Brunt, [1883] W. N. 220 ; Re Tallatire, supra. ^ But the 
appointment should be without prej udice to any application by the infant, on 
attaining full age, to be restored to the trusteeship {Re Shehnerdine and The 
Trustee Act, 1850, supra). 

(0 Trustee Act, 1893 (56 & 57 Viet. c. 53), ss. 26 (ii.), 35 (1) : see title Trusts 
AND Trustees. The order may be made, notwithstanding that the infant is 
beneficially interested in the property (^e Harwood {Infants) (1882), 20 Ch. V- 
536; Re Findlay {an Infant) (1886), 32 Ch. D. 221, 641 ; Re Ktmp {Alice), [1^8°J 
W. N. 138; Re Barnett's Estate, Foster v. Barnett, [1889] AV. N, 216; Fe 
Dehaynin {Infants), [1910] 1 Ch. 223, C. A.). 

(m) 3 & 4 Will. 4, c. 74 . 

(?i) Ibid., Es. 33, 48 ; but no provision is made for the case of the infancy oi 
a protector who is the owner of a prior estate under the settlement. See also 

title Settlements. 
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Sub-Sect. \ —rartnersliip. 

141. An infant may be a i)artner in trade or business (o), but he 
incurs no liability for the debts of the firm or for the acts of his co- 
partners (p). The partnership assets are, however, applicable in 
payment of the liabilities of the partnership, and until these are 
provided for, the infant partner is not entitled to receive any part 
of them (5). In an action against the partners, the infant partner 
ought not to be joined as a defendant (r); and if the action is 

in the name of the firm and judgment is 
given against them, it should be entered against the firm exclusive 
of the infant partner (s). 

142. Upon attaining full age the infant partner may repudiate 
and dissolve the partnership, but if he neglects to do so within a 
reasonable time he will incur full liability as a partner (0- If he 
disaffirms the partnership he cannot recover back money which he 
has paid as a premium on entering it (a) ; nor can he claim as 

against his co-partners to share the profits without also sharing 
the losses of the concern (/^). ° 

143. If the winding-up or dissolution of a partnership is nrrht 

1 £ A I ^ one partner will not preveiu a 

sale of the partnership concern and assets (c) ; and the sale of the 

whole to one or more of the other partners will be sanctioned if it 
appears to be for the infant’s benefit (</). 


Sub-Sect. o . — Ejercise (•/ Powers. 

144. The capacity of an infant to dispose of or affect proiierty 
by the exercise of a power by deed or writing intn- vivos varies 
according to the character and subject-matter of the power. A 
power may be either (1) collateral, where it relates to property in 

L ftTrn"' Chridnu.s v.lMarai,, [ISW] A. C. GOT, Lord IIeuscuell. 

L.O., at p. Oil , and see title PAKTNEK.siiir. 

(jd Ibid. ; Harris v. Jkaudiamp Jirothers, [1893] 2 Q. D. 534 C. A. 
p/l Lovell and Chnsimas v. Ikcwchamit^ supra, at p. (ill. 

pdf) (1^00), 3 Esp. 70 ; daff'ra7j Frehain 7 E^n 47* 

G^bbs V (1810), 3 Taunt. 307 ; Buryesfy. lilerrili Taunt 4 OS* ’ 

( ) Lovell and^ tiuisimas v. Beauclamp, suyra, at p. 013. As to bankruntcv 
proceedings against members of the firm, see j). o5, oost ‘ 

in tL f "“'■'■'“'I 5 -b- A Aid. 147, Ex. Ch. Where under a power 

^ ^ nominated to become a partner on attainino- 

‘‘“r "'“I® a proper m'u o 

^n action for dissolution of the purtnersbip {Elmnunu v. EiJnaL (1804)! 72 

(ISo^), 1 ^***^’ J^iorows, Ex parte Taylor 

advance bv bi,,', ^ T'^b b. A. Eut he can recover back money paid in 

formed ( C'onie v OwW never in fact actually 

E-T.U)). ’^ C»i«<oa(18J,{), 10 Bing. 2o2 ; Everett v. Wilkins (1874), 20 

^^rkenkea,!. Lancashire and Cheshire 

AaiY. cl V bor/.- and Bandon 

302. ^ ^ hbhetts' Vase (1870), o Ch. App. 

V.y«u;/a«(ir(l86l7, a^rBeav.°;j02)^^'^*''^^ partner {Ihwlands v. Evans, Williams 
(d) Vrawshay v.’d/mde (1818), 1 Swan. 49o, 030. 
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Sect. 3. 

Qualified 

Disabilities. 


Powers 
iiSecting 
real and 
personal 
estate. 


which he has no interest; or (2) in gross, where it relates to 
property in which he has an interest but does not touch his interest 
in It ; or (3) appendant or appurtenant, where he has an interest 
which may be aftected by the exercise of the power (<?). 

As regards real estate an infant can exercise a collateral 

PO^ei (/) ; but not a power in gross (r/), nor a power appendant or 

appui tenant (A). As regards personal estate he can exercise a 

collateral power (i), and also a power in gross (A); but he can only 

exeicise a power appendant or appurtenant where the donor of the 

power has indicated an intention that he should do so during 

infancy (?) ; and he cannot even then exercise it so as to defeat his 
interest in the lu'operty 


Infant 
incapable of 
being made 
bankrupt. 


Sub - Sect. G , — Ba n h'uiHqf, 

145 . 'W here an infant has, without fraud, incurred a debt which 
le cannot legally contract (li), he cannot be made a bankrupt in 
respect of it (o), even after he has attained full age (p). If, how- 
evei, he leiiresents himself to be of full age under circumstances 


Andrews (ISSO), 15 Ch. D. 228, C. A., per 

POWEKS. 

7;, (IT'l!)), 8 Atk. 095, per Lord Hakdwicke, L.C., at 
p 233 ' ^ Andreivs v. A/idrewSf supra, per Jessel, M.H., at 

;/«■ Bemt V J Ay^dreirs v. Andrews, supra, 

Bridg. 107, 115, 116; Ileark v. Greenhanh, 
I A f 1 Ilem. & M. 318; unless expressly authorised 

by Actot larhaineut(yu7m((m/(Z,ord) v. (leery (1713), 2 Salk. 538, cited in 

it p 71^ ^ ^ 

{i) Jharh V (Ircenhanlc, sujwa ; Kin<j v. BeUwd, supra; Be D'Annihau, 

Andrews Amlrexrs, supra, ^ ^ 

Andrews v. Andrews, supra, dissentienie COTTOX, L.J. 

(0 Ae CanZro5ss (1878), 7 Ch. U 72S ; Re D'Arufihau, Andrews v. 

regards the exercise by an infant 

rnndin'f powci's, lic cau exei’cise a power where he ‘is a simple 

tbp m H donor of the power, and has no discretion in 

tne matter (Ora?i//e v. Tiviwj, supra, at p. 109; Hearle v. Greenhank, supra, 

^ OOD, v.-c. (afterwards Lord IlATiiEHLEy), at p. 318); and it seems that an 
fl!!u a power even though it be coupled with an interest, if an 

(' V / appears that it should be exercisable during minority (-^*6 

a ?osss suiwa ; Re BWmjihau, Andreu's v. Andrews, supra; 

Beweastles {JJ,d-e) Estates (1883), 24 Ch. 1). 129, per Bearsox, J., at p. 136). 

«0 Ae 2V»s^5 (1371), 5 I E. Eq. 352. 

(«) Seopp. 03 ft sf2.,;ws<. 

(o) Kx parte ^ipdehotham ( 

12; Kx parte Adam (1813' 

3ing. Re Lees, Kx parte Lees, Kx parte Ileatherlen (183G), 1 Deac. 705; Re 
ianietis (1880), 3 L. R. Ir. 459 ; Re Jones, Kx parte j'ones (1881), 18 Ch. D. 109, 
'* 1 i 1 B.vxk2iui*tcy AM) Lxsolvency, Vol. II., pp. 11, 12, 28, 41, 314 ; 

bankruptcy on a debt contracted for necessaries, see ibid., pp. 12, 41. 
^ efiect of a foreign bankruptcy, see title Conflict of Laws, Vol. VI-) 

p. i:o4. 

ip) Be Onstow, Ex parte Kihhle (1875), 10 Ch. App. 373, C. A. ; Be Jones, Ex 
Ijarie Jones supra, at pp. 122, 120, overruling Be LyucI,, Ex parte Lynch (1876), 

^ V- ii. U, 22 i • 
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amounting to a fraud on a creditor, he may be made bankrupt in 
respect of the debt, after attaining full age (7). Except, therefore, 
in case of fraud, an infant cannot be convicted of an oftence 
against the bankruptcy laws (a). Where an infant is a member 
of a hrm, a receiving order cannot be made against the lirm 
as a whole, but receiving orders may be made against the other 
members of the firm individually (/^), or against the firm exclusive of 
the infant partner (c). 


skct. 3. 

Qualified 

Disabilities. 


146. An infant cannot give his consent or permission to goods 
of which he is the true owner being in the possession, order, or 
disposition of a bankrupt within the meaning of the bankruptcy 
laws(d). Where one of two partners is an infant and the other 
becomes bankrupt, the goods of a third party in the possession 
of the lirm are not in the order and disposition of the bankrupt b')- 


Order nnd 
disposition. 


147. An infant may present a bankruptcy petition, though the Bankruptcy 
debtor may be entitled on application to have an adult added as 
security for costs ( /'). An infant cannot be appointed a proxy to ■ 

vote at a meeting of creditors under a bankruptcy b/). 


Sect. 4. — Comphii^. Caparitif. 


Sub-Sect. 1 . — 'Ttnure of certain Ojjn e^ cuol 


Posit ioits. 


148. An infant can be King or Queen, and in law there is no 
such thing as incapacity from infancy in the case of the Sovereign (/t). 
But in the case of a Sovereign under the age of eighteen a regent is 
in practice always appointed (i). 


Sovereign. 


( 7 ) P’'' porte (ISO*)), KJ ‘JCo ; Re Lees, Ex /ntrle / jes. Ex parte 

lleaUierleif 1 I)cac. "(Id, TOO; PiC. Ex parte P>ates (iSdl), 2 Mont. 

A: De (f. 3.37 ; He Eimj, I-’x parte Vnitp Joint Stock Mntaal liankin;/ .issoeia- 
tion (18.78), 3 De (r. A: J. 83, (A A. ; Mio jean v. Ihninneit (1S8U), 22 L. T. 710, 
P. C., per GiruAiU), L.J., at ])p. 711, 712. The mere fact of trading i.s not 
in itself .such a representation (/id (/o/K'i>-, Ex parte Jones DSSl), IS Ch. D. lOih 
0. A., at pp. 120, 121, 123). 

(а) It. V. Wilson (1.S70), d (i. 1 j. D. 28, C. C. 11. ; see title Bankuui’TCY and 
IXSOLVKXCY, Vol. II., p. 330. 

(б) Ex, parte llenJerson (1708), 4 Ves. 183; Ex parte f.aijton, Ex parte Hard- 
wicke (ISUl), () Ves. 434, per Lord Kldox, L.C., at p, 440 ; Pte Lees, Ex, parte 
Lees, Ex parte Ileaiherletj, supra. 

(r) Lovell and Chriitnias v. Jieatadianip, [1804] A. C. 807, }ter Lord 
Heuschell, at p. 813; and see p. d3, ante. 

(d) Bankruptcy Act, 1883 (48 X; 47 Viet. c. d2), s. 44 (iii.); Pe Mills' Trusts, 

[189d] 2 Ch, d84, C. A.; and see title Baxkkuitcy axd Jxsolvexcy, 
])p. 134 et setj. 

(e) Jle Lake, Ex parte Dorman (1872), 8 Ch. App. dl. As to the law of 
partnershij) generally, see title I’autxeksijii*. 

(/) Jie Jhvcklthank, Ex parte JirixkleUink (1877), 8 Ch. D. 3d8, C. A. As to 

proof under a bankruptcy of a debt owing to an infant, see title Baxkuuutcy 
AND IXSOLVRXCY, Vol. JI., p. 232. 

(y) Banknij)tcy Buies, 248 (Statutory Rules and Orders Revised, Vol. I., 
Bankruptcy, Kiigland, p. 53). 

(/i) Lancaster {Dnchp) Case (ld81), Plowd. 212, 213 ; Co. Litt. 43 a, b ; 1 Roll. 

Abr. <28, tit. Knfants, A.; 1 Bl. Cum. 238; and see title COXSXITUTIOXAL 
Law, Vol. VL, pp, :575, 378. 

(i) 1 Bl. Com. 238; and see also stat. (17dd) 5 Geo. 3, c. 27 ; stat. (18.30) I 

n ill. 3, c. 2 ; stat. (1830) 3 »S: 4 Viet. c. d2 ; Regency Act, 1010 (10 Kdw. 7 & 

1 Geo. d, c. 28). > o j » V 
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Sect. 4. 

Complete 

Capacity. 

Peer. 

Officer who 
can appoint 
a deputy. 

Lord of a 
manor. 


Master to 
apprentice. 


Homage and 
allegiance. 

Capacity to 
give evidence. 


An infant can be a peer, and if a peerage is conferred upon him 
during infancy he cannot waive or refuse the dignity (k). ^ 

f ^ "" gaoler (wO, and may hold 

any othei oftce foi which he can appoint a deputy («), or which is 

nieiely ministerial and does not involve discretion (o). 

onlv inqfv * office, because his actions are 

An^-nf?nf T“^^f’ * advantage of the copyholder ( p). 

aepiitj Stewart “ “ * “* “ 

151. An infant may become master to an aiiprentice («)• 

Sub-Sect. 2. PahUc and other Duties. 

^'V^ffiffioan do homage (i), and, after the age of twelve 
jcais, can take the oath of allegiance (c). 

153. An infa,nt \yho has sufficient understanding to know the 

la uie and obligation of an oath can give evidence in legal 
proceedings (d). ® ° 


Qaeensherrjj (ind Jhrers {Duke) Case flTlO) 1 V Wttiq ■')«*> II L. ' 

] in Buekhurst Dea'a</e (1876)7 2 App. Gas! 

h II. L., at p. O n. (1) See also title Peekages axd DiaNiTiEs: 

P 2 Ai 71V‘ ■^'‘"1*'’ Car. o55, oaC ; Clari<i,/e v. A'vehjn (1821), a 

^iicitfv ; !'• “d as to sherills gcerailv, see title 

C-IIEllllES AND HaILIEFS. ® * 

8 Co^Vn° 4 oT^ dd'T ’ v°“’ tit. Officer (B. 3); Case (1603), 

®i^, a?p. 86 ’ ’ P- ^d6; 0/aridye v. Erehj,„ 

Cluridgev. 

Offlieff b' sf (E.), Tth ed., p. 345; Com. Dig., tit. 

-ene^Llv 1'. tPl P ''' 440. As to public officers 

eeneiallj, see title Pliilic Authoiuties and Pudlic OiI'ICEHS 
(p) &«;a|7ies Case (1^18), 8 Co. liep. 63 a, 03 b ; IVatkins ou Copyholds, 
in soen’i' rt’ T pOi'^'iiOLDs, Yol. VIIL, pp. S 3 , HO. But his gdardian 
Cro Jaf of 00 ih {^/'Opland v. llyoltr (1005), 

^ (-P Cokf Cmr,’nll?°f‘' OU Copyholds, Tth ed., A'ol. I.,p. 25). 

(B P tP hffl dii. 40; Com. Dig., tit. Copyhold 

(ii. 0), tit Officer (B. 3) ; see title Copyiiolds, Yol. TOI n 02 

tt se / ^ C^'' o '■ D> U«i-e, 99. per TuliNi-it, Y.-C., at pp. 105 

at ?Y4 OWlf ^ ^ 1. C. A.,ier TuilNEli L.J., 

(Fl Cn'kp f'niiir,! t infant to be a copvholder, see p. 90, post. 

Ctirl/^fv AVe/S 1 )nnttu,y/, urn's Case, sayra ; 

wta.' ii'z m azrZ < “,“SrS 2™)' 

Age (A.), Ttbed., p. 338'.’ ‘ 

B? ciif * 9 ir‘ f- ^ ; 1 East, P. C. 441 ft seq.; 
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154. An infant can voluntarily do that which he ought to do 
and which in law he is hound to do (e). 

155. Where an infant, however young he may be, is the owner 
of an advowson or has a right of presentation or nomination to a 

benefice, he is capable of presenting or nominating to the benefice 
on an avoidance thereof {/). 


Skct. 4. 

Complete 

Capacity. 

Performance 
of duty. 

Presentation 
to benelice. 


Sub-Sect. 3. — Marriage. 

156. A binding marriage can be contracted by an infant of the 
male sex at the age of fourteen years, and by an infant of the 
female sex at the age of twelve years (/;). A marriage by an infant 
of moie tender years is not void, but is voidable by the infant ui)on 
attaining the age for contracting a binding marriage {h ). 

157. A jiromise of marriage mad^^ by an infant is not bimlinn- 
i^on h^(/), but an infant can bring S^t^iction for breach of such a 

p. 5G9. As to the evidence of a child in certain cases of oifence.s a<raiiist 
chdi-oii, see title Ckimixal Law and Pkoceuuiie, Vol. IX., p. 4()S. 

(e) /ouch d Abbot and Halid v. Harsons (17(1.3), d Purr. 1791, /icr Lord 
M..\nsfield, L.J., at pp. 1801, 1802. " 

(.0 See title EccLE.siAsncAL Law, Yol. XL, p. 57:5 ; and p. 101, po,t. 

^ ^ ; J5ac. Abr., tit. lufancy and (\ ) 

ct se-y. ; JJarrey Aside;/ [rAH], :5 Atk. G07‘ 010. tfee al«i 

is recmhtd*^Rpp"'^f>l ^ where consent 

inW f 1 ■ ' ^ con.sent to the inarriage of an 

infant, not hcing a widower or widow, is reejuired, is the father, or if he is dead 

the guardian appointed by the father (//oraerv. y/on(cr( 1799), 1 Hao- Con dd7’ 

do5 ; Axyiartc ( 184:5), 12 L. J. (cn.)4:50), with whom the mothei- it livin.l’ 
unless declared to be unlit or removed from the office bv the court, or (it she be 

1880 is a.<sociatod (Uuaidianship of Inffints Act 

bt tbi f n ")• there be no guardian ap™,inted 

lip*^ f'lCicr, then the mother, if she is alive and unmarried, althou'-h Ihe has 
bee removed roin the office of guardian, and if there be not a mother unnm^^^^^^^ 
t len the guardian appointed by the mother, or, it none, the Guardian annointed 
182?r4 ^‘^ion of the High Court of Justice 

1823 (4 Geo. 4, c. ,6), s. 16). As to the cases where the court mav .7,ve an 
im 29^ the marrmge, see title Husiund and Y'ife. A oL XVL 

Cr 47l’. Fr’ Ex parte I. V. (18:58', 3 My & 

title HusSCxD fe ““ ^legitimate infant,^ see 

327 M’Bn i-t P- Arc//e/*(1815) Phillim 

Soutlunn f T until the contrarv is proved (//«mW v‘ 

houtnamidou Corporation (1853). 22 L. J. (ru) l'\\ 

bo caDncioiwlv / r>^ n r II ' // ^ must not 


JIarriaee of 
infant. 


Promise of 
marriage by 
infant, 


i^vi., pp^29p2l'8^'^'As^^^ ’ ^‘*.^''•11.34, ; and title Husband and Wife, Vol. 
Settlements. ” '’Cttlements geneiaUy, see pp. loi et aep, post; and title 

I j Jiolt V. ]\ur(J Clareudeux (1732), 2 Stra. 937. 
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Sect. 4. 

Complete 

Capacity. 


Election of 
f,^uardian by 
infant. 


Powers of 

elected 

guardians. 


Infants and Children, 

his fnfancv h,^ Hn 'i marriage originally made during 

ratification of thVpt (?)." ^ 

Sub-Sect. of Guardian for Himself or his Children. 

of socage land by descent (m), whose 

tarvmnrdinn 1 ^ ^ for whom there is no testamen- 

of a^femp r’tl t age of fourteen or, in the case 

himsplf or lip • 'if/t power of appointing a guardian for 

will nivp wpilyb^t f M court, in recognition of this principle, 

iruardion ^ infant in appointing a 

exist tiA ’nr • ? .'^“‘^™®*'‘‘^oce of heirship in socage does not 

own nmvpr f' asked to override or supersede the infant’s 

own power of aiipointment (a). 

be.^mlle by Sd (J)!^ ^PP^rently need not necessarily 

appointed by the infant himself have 

dnrincT tLo ^ “^*' 1-7 ^®*'m-mmed (c), but he can grant a lease to last 
whinl 7 t minoiity of tbe infant, and a lease for a longer term, 

n. S by the infant on attaining full age (d), 

Innrl ( \ V?® action of ejectment in respect of the infant’s 

nnA. consent to the infant’s marriage 

rlnri’ ^ ^ pio'isioii^ 111 a will 01’ settlement with respect to marriage 
uiing minority with the guardian’s consent (f). 


. ;-n V,’ ^ Jlrierleu (IS 

Tth ed wi ‘n’ P''g;P>t-Gardian (F. 1); Bac. A br.. tit. Guardian (A.), 

De^cexV^vv; I'l, - ^P«'P PPej). 17(i. See also title 
P 121 aiul ^ P*’’ 'h ~ -^s to socage teiiui-e, see 

f D rC ’u ® PCAI. I’ROPEltTY .INI) CmviTELS IIeal. 

374 r^rirnd P- 2 Ves. Sen. 

teiTniintpd'nf fli ' P- 375. AVheii guardianship in socago 

aZ t r„. . ^se of fourteen (Co. Litt. 87 b; Bac. 

unlpcQ nf +' (A.), ith ed., p. 93), an infant heir in socage under that age, 

ilar^ 87 b. 88 b, 

G,..i^V) ;;h 2? i,. £;“^ o-' ‘A '*■ 

•iv/ Gnardian (A.), 7th ed., p. 93; A?, on., supra; He Jlrown’s 

'innoiTu L'^r''" Ch. D. 61, 72, 76, C. A. For form of 

aipointment, see EncyclopietUa of Forms and Precedents, Vol. VI., p. 565. 
Anon., supra. ^ 

(a) ^'x parte Edwanis (17-17), 3 Atk. 519. 

llargrave’s note (10); Kncyclopiedia of Forms and 
en yoJ, \ I., p. 505. It was formerly frecnientlv made by parol before 
a judge on cncuit (Co. Litt. 88 b, Ilargraye’s note (10) ; Juoh., supra). 

P ^ ^xowii s II illj Jte linucu's i^ettlemeut, supra,, per James, L.J., at p. 72. 

7'n II guardians generally, see pp. 128 H $oj., post. 

W line. Abr., tit. Leases and Terms for Years (1.) 9, 7th ed., pp. 783, 78-1. 

[e) J roioi y. ]\ eatherhead (1S4-1), 4 Hare, 122, where, however, an action 

o ejectment brought b}’ the guardian was stayed as prejudicial to the infant’s 
interests. . x j 

(y ) lie Brown's 11 ^7/, lie Broioi' s Settlement, supra, at p. 70. 
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The appointment of a guardian by the infant does not preclude 
the power of the court to appoint a guardian for him (rj), and a 

guardian appointed hy the court will supersede the guardian 
appointed hy the infant (/i), 

159. An infant father (i) or mother (/.) has the same power of 

appointing hy deed guardians of his or her children as is possessed 
hy an adult father or mother ( 1 ). 

Sub-.Sect. H.—Aijeiiaj. 

160. An infant can act as agent and may he the donee of a 
power of attorney, and hind his principal to the same extent as 
an agent or attorney of full age(;«); hut he is not liable to account 

°fi liable to third parties for his dealings 

with them, m circumstances where an adult agent would have been 
personally liable to them (a), except in case of fraud or tort (o). 

SuB-SECr. (}.~Mcmhership of (.'oiporations, Co, up, a,„l Societies. 

161 The capacity of an infant to he a member of a corporation 
epen s on ^Anethei the charter or statute, under which the corpora- 

he ’>y ii»plication, permits infants to 

he members of it. Where the charter or statute contains no express 

nf JnTr’ r’® ^‘^pacity of an 

m caTnnf 1'®! members of functions which can 

01 cannot he discharged by persons of tender age (p). 

of^-ft,nr conditions, he a member 
- R<^cietv (s), or a trade union (/). 

1 ^ “ \es. 8eu. 4T() ; Curtii v. llijipva (1S19) 4 

Se wishpVnf 1 the couit will re4d 

1736) cited hi tUscretion [MaaseWs {L(y,^d) Case {?irca 

n\ V. Colmm, supra. 

ferred on an hifan/as well as°’ +• power is expressly con- 

an infant fathpr ir v +if adult lather. The power thereby given to 
Act, 18:i7 (7 Will.S & abolished by the Wills 

(/) See pp^ l":LT 2 J “ r" ^ ‘ “"ther. 

A7iSy^iT7f;o^l1'n ’ !’• '•• 

^ stark. 308 ;V 

’* 5 eo p. ^8, aute, geneia incuiiacit}^ of an infant to appoint an agent, 

title Agexcy, Vol. L, pp. 151, 180 et se,j., 

(o) See pp. 7-1, 75, post. 

(0 See titl^^HAnE™xn^^™ Societies, p. 15, ante. 


Sect. 4. 

Complete 

Capacity. 

Subsequent 
appointment 
by the court. 

Appointment 
by infant of 
guai'dian to 
his cliildren. 

Infant agent. 


^lembership 
of a corpora- 
tion. 


Membership 
of certain 
societies. 



60 


Infants and Children. 


Sect. 4. 

Complete 

Capacity. 

Membership 
under Com- 
panies Clauses 
Consolidation 
Act, 1845. 

Member- 
ship under 
Companies 
(Consolida- 
tion) Act, 
1908. 

Repudiation 
of member- 
ship. 

Liability of 
transferor of 
shares to an 
infant. 


163. An infant may be a member of a company to which the 
Companies Clauses Consolidation Act, 1845 (a) applies (6), and may 

vote by his guardian, or by any one of them, if more than one, 
either in person or by proxy (c). 

164. An infant may be a member of a company under the 

Companies (Consolidation) Act, 1908 (rf), and maybe one of the 

signatories to the memorandum of association (c). He maj" be a 

contributory (/) and may present a petition for winding up the 
company (r/). 


165. An infant member of a joint stock comjiany can repudiate 
his membership and his holding in the company, either during 
infancy or upon attaining full age(/0. If, however, he does not 
lepudiate within a reasonable time after attaining full age, he 
will thenceforth be subject to all the liabilities of membership (i). 

Where shares are transferred into the name of an infant, the 
transferor remains liable for calls in respect of the shares (/l'), 
whether at the time of the transfer he was aware of the infancy of 
the transferee or not(/). But, if he was ignorant of it, he may claim 
to have his liability transferred to the person who effected the 
transaction (m). If, however, a company or the liquidator of a 

(а) 8 & 9 Yict. c. 10. 

(б) OH- and liandon Rail Co. v. Cazenove (1847), 10 Q. D. 935, per Lord 
Denman, C.J., at p. 939. See title Companies, A''o 1. V,, p. 093. 

rl Clauses Consolidation Act, 1845 (8 & 9 A'ict. c. 10), s. 79. 

^ 7, c. 69 ; Re Kassau Phosphate Co. (1870), 2 Ch. D. 010 ; Re Lami 

tO Co. (2), [1892] 3 Cli. 555; see title Companies, A"o1. A'., pp. 190, 192. 

T r Aossao Phosphate Co., supra ; Re La:ron <t 6'o. (2), supra ; Dtunison v. 

» [1890] 1 Ch. oil, 017. ^ On attaining full age he may repudiate the coii- 

signature {Re Hertfordshire Breiuery Oo. (1874), 22 
1 1* ’ C'o. (2), supra, per A^augiian AVilliaMs, J., at pp. 

oo2> ; but such repudiation does not invalidate the incori)oration of the com- 
pany {Re Hertfordshire Brewery Co., supra). 

/ V. Jeffs, supra, per North, J., at p, 017.. 

Cv) Ihd, 

[h) Neiery ami Ennishd ten Rail. Co. v. Coomhe (1849), 3 Exch. 505; North 

Mes/erfi Rail. Co. v. ]\V Michael, Birkenhead, Lancashire and Cheshire Junction 
•atC Co. \. Pilcher (1850), 5 Exch. 114; Hamilton v. Vauahaix-Bherrin Electrical 
LngmeeTtmj Co., [1894] 3 Ch. 589; and see title Gifts, A'ol. XAC, p. 405, and 
PP* ^6, n,post. ^ 

C 

Rail 

it/ A jAincasntre ana Vheshire Junction Kail. < o. v. i'Ufv/e/t 
sui/ra; Dublin and U’icklow Rail. Co. v. Black (1852), 8 Exch. 181; Lumsden's 
Case (18G8), 4 Ch. App. 31 ; MitvJieWs Case (1870), L. E. 9 Eq. 303; ^Metis’ 

Case (18,0), 0 Ch. App. 302. 


o Ln. 080; and see title Gifts, Yol. AY., p. 40 o, auu 

>. /b, it,2iOst. 

Bandon Rad. Co. v. Cazenove, snpra ; Leeds and Thirsk 

mV- ; "7 T’ 4 Exch. 20; KwtU Western Hail. Co. v. 

Michael, hirkenhead, Lancashire ami Cheshire Junction Hail. Co. v. Fikher, 


^^^eAmp^iaiMeirantHe Credit Association, Edwards' {Miss) Case, [1809] >V. 

211; ircs;o»*5 Case (1870), 5 Ch. App. 014; Re Crenver and ]Vh€al Abraham 

Lnxted Mining Co., Ex parte IVihon (1872), 8 Ch. App. 45. As to transfer of 

sua,res by an infant, see pp. 61, 78, 79, jmt; and see title Companies, A^ol. A .r 
I yo« 

(0 Re Joint Stock Discount Co., Manids Case (1867), 3 Ch. App. 459, n. (1) ; 

Cappers Case (1868), 3 Ch. App. 458 ; and see title Companies, Aol. A^-» 

p. 190. 

(m) Nickalls v, Furneanx, [1809] AAC N, 118; v. />Var/.- (1873), 8 Ch. 
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company, after knowledge of the infancy of a transferee, is guilty of 
lachesin making a claim against the transferor, he is relieved from 
his liability (?^). He is also relieved by a subsequent transfer by 
the infant to an adult (o). 

If a company is wound up during the infancy of a shareholder, 

the transfer of the shares to him may be treated as a nullity, either 

by the infant himself (p), or by the liquidator (q). The mere placing 

of the infant’s name on the list of contributories does not of itself 

require him to make an immediate claim to be removed there- 
from ()■). 

Where an infant is a shareholder in a gas undertaking to which 
the Gasworks Clauses Act, 1871 (s), applies, the receipt of his 

guardian for any money payable to him in respect of his shares is 
a sufficient discharge therefor (t). 

166. The position of an infant as customer of a bank has been 
dealt with elsewhere (a). 

167. An infant may be a depositor in a post office savings 
bank (a:), or a trustee savings bank (/y), and may jjurchase an annuity 
or effect an insurance, in a post office savings bank (z). 


Sub-Sect. 7. — Contracts and Propcrti/, 

168. An infant may enter into a binding contract for neces- 
saries(a), or of apprenticeship (6) or service (c), since such contracts 
are deemed to be evidently for his benefit (d). 

Api) 9;i9 ; J!irl,ardso,i’s Case (1875), L. R. 1!) Eq. 588; llulso/i vr.I/i%7,^[187Gl 

W. N. IS. \\here a jobber on tho Stock Exchange buys shares and gives tc 

the vendor the name of an infant as tho purchaser and transferee, ho is liable 

to statu in the place of the vendor in respect of liability for calls on the shares 

Wads V. .1W/ ( S,5), L. R. 7 II. L. 580). As to jobbers on the Stock 
Exchange, see title Stock Exchange. 

(a) Capper's Case (1808), 3 Ch. App. 458, per Page Wood, L J at v 401 • 

p) Giiorh’s Case (1872), 8 Ch. App. 200. 
p) Jlakcr’s Case (1871), 7 Ch. App. 11,5. 

rni ** ^*1- Castello's Case (1809), L R 8 En 

504; Si/mans' Case (1870), 5 Ch. App. 298. ^ 

(r) Ifarl’s Case (1808), L. R. 0 Eq. 512. 

s) 84&;j5Vict. c. 41. 

(0 s. 7. 

(«) See title llAmcEHS AND Banking, Vol. L, pp. 587, 590, 0.31. 

(.0 Savings Banks Act, 1887 (50 & 51 Viet. c. 40^8. 1 ; Posi Office Savin-s 
Bank Regulations 1900, regs. 5, 0, 17, 27 (Statutory Rules and Orders iLised 

vJ ^ 58o""7n ^-^nki.nS 

Act 1 (2« & 27 Viet. c. 87), s. 30 ; Savings Banks 

i'0"’4 (Statutor7 RuIp^’ /o’ 7 ® Savings Banks Regulations, 1900, 


Orders ■Revised (Statutory Ruloi 

(.) ““k. ~ ».c (.), J. 

{(^) See pp, 09 ct seq., post. 

(c) See pp. 72, 713, post. 

( ) Bac. Abr., tit. Infancy and Age (L), 7th ed., pp. 355 et seq. 
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Infants and Children. 


Sect. 4. 

Complete 

Capacity. 


Alienation of 
property. 


Infant 

privileges. 


Action during 
infancy. 


Infant not 
barred by 

acquiescence 
or laches. 



. acquisition of property being generally beneficial, an 

iniant can take any property subject to a power to avoid such 
acceptance, either during infancy, or on attaining full age(e). 

170. The general incapacity of an infant effectually to alienate 

his property (/) is subject to certain exceptions, which are dealt with 
elsewhere (g). 

Sect. 5. Prescription and Limitation of Actions* 

171. In consequence of the disabilities attaching to an infant, 

he has certain privileges as regards lapse of time, as in the case of 

the acquisition of rights by prescription (//), and the limitation of 

the period during which actions may be brought for the recovery of 
real (?) or personal property (/c). 

172. AA here a person, who is entitled to bring an action, is an 

mfant, he may, notwithstanding the special provisions of the 

Statutes of Limitations (/) with respect to infancy, bring the action 

by ms next friend (w?) at any time before attaining full age, either 

withiiL or subsequently to, the period within w'hich lie could have 

biought it, if he had been of full age when the cause of action 
accrued (?i). 

173. An infant is not barred from asserting his right by 
acquiescence in the violation of it (o), or by the laches of himself 
or his trustees in asserting it(p), even though he was supposed to 
be of full age, if he does not actually represent himself to be so(?/). 


(e) Sec, further, pp, 75 et seo.y post, 

(/) Co.Litt. 171b. 

Cv) See pp. 7S et 8eq,y post, 

(/O See Prescription Act, 1832 (2 & 3 'Will. 4, c. 71); and title EasemEXTS 
and Profits a Prendre, Vol. XI., p. 270. 

{t) See Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27); Real 

Property Limitation Act, 1S74 (37 & 38 Viet. c. 57); and title Limitation of 
Actions. 

(k) See Limitation Act, 1823 (21 Jac. 1, c. IG); and title Limitation of 
Actions. 

(/) See title Limitation of Actions. 

(m) See pp. 133 et $eq., post. 

(ji) Cottony Case (1590), 1 Leon. 211, pe?' Walmesley, J., at p. 215; ChandJtr 
& El - Saund. 120, 121 a, b; compare Fi<j<jott v. llusii (183G), 4 Ad. 

(o) Aihje V. Fenilleteau (1783), 3 Swan. 84, per Lord Loughborough, L.C., at 
p. 88 ; Wilkinson v. Parry (1828), 4 Russ. 272, 27G: Landed Estates Investment 
to. V. ]\ eedtny (1869), 18 AV, R. 35. As to an infant not being bound by 
estoppel, see Milner v. Uarewood [Le/rd) HSU), 18 Yes. 259 , Lord ElDON, 

L.C., at p, 274 ; and title Estoprel, Vol. XIII., p. 370. 

(p) Co. Litt. 380, a, b ; 1 Bl. Com. 4G5 ; Allen v. Saver (1699), 2 VeiT. 368 ; 
lonng v. Harris (1891), 65 L. T. 45. 

{q) Stikeman v. Daivson (1847), 1 De G. & Sm. 90. 
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Part 



. — Contracts. 


Sect. 1. General Capacity cuid dahilitif, 

Sub-Sect, 1, Contracts ivhen Void or Voidahley and mhen Bindimi. 

. Independent!}’ of statutory enactments, contracts bv 
infants (a) are generally either void or voidable, but, in some excen- 
tiona cases, they are good and binding (b). A contract entered 
into by an infant winch does not fall within the cases in which it is 
binding upon him (c) has been held void if it is clearly prejudicial 

to his interests (d) and voidable if, without being clearlnirejudicial 

it IS not indisputably beneficial to his interests (c). In the former 
case the contract will be nugatory and null ah hiitio ( f), and in the 
latter case it may be subsequently either adopted or repudiated (;/ ). 

175. By statute(/i) all accounts stated with an infant are abso- 
lutely void O), and also all contracts, whether by specialty or bv 
simple contract, entered into by an infant for the renavment of 
money lent (A ), or for goods supplied or to lie supplied (/), with the 

et general law of contract, ^,eo title Coxxkact, ^■oL pp. 3'>7 

J) Keane v. JJo.roit (IT-Jo), 2 lly. Bl. ol2, per Evre, C.J., at pp. 51 


BUS I : il-cMern na! K 

LIS.HJ . U. n. Oo, L. A. It has rocentlv been considered tint a; f 1- 

tormerly made between void and voidable contracts is f (bstmctio 

contracts by an infant are voidable l,y and m.t absS;‘‘"^ 
so tar as they are afiected bv the Infants Belief Act IS’a 
c. G2); Pollock, Principles of ('ontract 7th ed nn ’r, ,’t ^ ^ ^ 

C.J., !it ?’ioo " ' 

(e) Bac. Abr., tit. Infancy and A;(G (1.) 8 7th ed n Ta ? /»" ;• 
suproy jter Lonl Ellexbokougii J at'n 4Sl '-’ i/' \ ’ v- Bindei 

Ch.B. 428. A submission b) an iiiiant 

AmyAt (1(127), Lat. 207 ; (HU I lt„ssells (1071); PreeinTc Tiro “l fo/''’!""’ ' 
It 18 accompanied by a penal bond, the bond is void (S//, 

Other examples of voidable contracts are marria<m settlVme'nt 

acy., contracts of partnership (see n n n ?A (^ee pp. 

(seepp. 00, 01, aidii.andcontvs .fs i ‘ n® ^ to take si 


O bonds, see title Bonds. Vol. Ill p sW • \ ^ ^ ^ ^ V^st). 2 

titleliANKEK.s.vxDBAXKlxo, Yol. I.',’pp 5iJ7 500’ s 

see title Bills of Exchange, Piioiii^~^soi>y ’ xin rs exchanj; 

MEXTS, Vol. II., p. 400. iWML.80LV XoiLs AM, EegoTLUILE IxsIR 

siil '■ snj,ra ; Bay//, v. Dinele 

{y) Bac. Abr., tit. Infancy and A^'e (I ^ "i ""fli n/i n--, 

V. BoyJiM (1701), 1 Ye.s. 314. -.nl, 324 ■ ’fvie v’ T 

promises of marriage, see pp. 57 5S ' As t .1 • ‘'"I"’"- As 

bo sued upon a ratification of the contract see i,'^05 ^ ““t being liable 

in S ’A»s« ImwS! Ai/f (!)“ S'f ) *-';j Mo.viv-I,Exi,in', 

n the case ol goods, whether they are siinniied 0 tO ‘ contract is vo: 

w (I'sM), f-K" 1». c“ a!"" ■ : 


Sect. 1. 

General 

Capacity 

and 

Liability. 

Distinction 
between void 
and voidable 
contracts. 


Infants 
ivclicf Act, 
1874. 
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Infants and Children. 


Sect. 1. 

General 

Capacity 

and 

Liability. 

Contracts 
authorised by 
statute. 


Contracts 
authorised 
by rules of 
common law 
and equity. 


Prejudicial 

contracts. 


Time for 
repudiation 
of voidable 
contract. 


exception of contracts for necessaries, and such others as an infant 
is authorised to enter into by any statute for the time being in force, 
or by the rules of common law or equity (a). 

176. Contracts into which an infant is authorised by statute to 
enter include marriage settlements in certain cases (/>) and the 
engagements arising in connection with membership in building 

societies (c), industrial and provident and friendly societies (d\ and 
trade unions (e), 

177. Contracts into which an infant is permitted to enter by the 
rules of common law and equity include contracts for and in con- 
sideration of marriage {J ) ; contracts of agency (g) ; and agreements 
for the compromise of an action and of other matters arising in the 
course of litigation, which, how^ever, strictly speaking, are agree- 
ments not by the infant himself, but by his guardian or next friend 
on his behalf (//). 

178. Even a contract which from its nature w^ould be binding 
on an infant (i) may be incapable of being enforced against him on 
account of its particular terms being prejudicial to his interests (/). 
In that case the question whether the contract is void or enforce- 
able depends upon whether the prejudicial stipulations in it do or do 
not outweigh the general benefit which the contract is regarded 
as conferring upon him (A). 

Sub-Sect. 2.~^LJict of Uidahle Contracts. 

179. A voidable contract can be repudiated by the infant either 
during infancy or within a reasonable time after he attains full 
age (l)j or by his representatives if he dies in infancy or after 


Jessel, M.E., at p. 122’). AVhere goods have been supplied both during infancy 
and alter the infant has attained full age, pa 3 ’ment after full age cannot he 
appiopriated to the goods supplied duiing infancy [Keeping v. Broom (1895), 11 

• Ai# x\« oyoli 

(a) Infants Relief Act, 1874 (37 & 38 Viet. c. 02), s. 1. The Act does not 

extend to contracts not within any of the three classes, accounts stated, 

loans, and supj)ly of goods (Duncan v. Dixon (1890), 44 Ch. D. 211 ; Edwards v. 

Carter, [1893] A. C. 360), but applies to contracts which at its passing were by 
law voidable. 


f6) See pp. 103, 104, post. 

(c) See title Luildixg Societies, Vol. IIL, pp. 337, 350, 363, 392. 

(d) See title Ebiexdly Societies, Vol. XV., pp. 119 tt so/.; Lndustriab, 
Pkovidext, and Similar Societies, p. 15, ante. 

(e) See title _T kade and Trade Unions. 

cinie ; pp. 101 et seg., post; and titles Husband and WirE, 
\ol. XVI., pp. 273, 281; Settlements. 

(g) See p. 59, ante. 

(h) Seepp. 145, \-i(j,post. 

(i) See pp. 67 et seq., post. 

(lt>02), Cro. Eliz. 920 ; and see pp. 70, 72, 73, post. 

(k) d lower v. London and North Westeim Bad. Co., [1894] 2 Q. B. 65, C. A. ; 
Clements v. LoJidon and North JVestern Bail. Co., [1894] 2 Q. B. 482, C. A., per 
Loi-d Esher, M.E., at p. 489, per A. L. SiliTir, L.J., at p. 495. . , 

{() Lo. Litt* 380 b. Voidable means valid until repudiated, not invalid 

supra, at p. 213). See per Likdley, M.E., 
m liditz V. Ci7/a7a«, [1900] 2 Ch. 87, C. A.; and Edwards v. Carter, supra, 
per Lord Heeschell, L.C., at pp, 364, 365. For form of repudiation, see 
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attaining full age without having actually or impliedly adopted the 
contract (w). But, except in so far as no action upon it can be 
brought against him (n), it is binding on him if he takes no steps 
to repudiate it for a considerable time after he has attained full 
age (o), and particularly if his own circumstances, or those of other 
persons, have been affected by the belief that he had regarded the 
contract as binding (p). 

Scb-Sect. 

180 . No action can he brought to charge a person upon a 
promise made after attaining full age to pay a debt contracted 
during infancy, or uiiou a ratification made after full age of a 
promise or contract made during infancy, whether there is or is not 
any new consideration for the promise or ratification after full 
age iq). This provision applies not merely to debts, hut to all 
contracts, including a promise of marriage (r). 

If a person who during infancy has contracted a loan which is 

void at law agrees after attaining full age to pay money which in 

whole or in part represents or is agreed to he paid in respect of the 

loan, and is not a new advance, the agreement, and any negotiable 

or other instrument given for carrying into effect the agreement or 

otheinyise in relation to the payment of money in respect of the 

loan, is, so far as it represents or is payable in‘'respoct of the loan 
absolutely void (.s). " ' 


picyclopclia of F„r,n.s and Precedents, Yol. VI„ j,. odT. A repudiation diuim 
iuhiuc> ih voidublo as the coutract itself ; see note (yO, 1>. 79, ^ 

[m) J)<>,nf{ns y.Watwn (ISoG;, IT T. lb (>S 5 , ^jcr Jekvis, C.J., at p. (J 91 
U) ^ee note (7), u,Jm. ^ 

(0) Smith V. (1881), IS Ch. I). oSl, d-lS, 544 ; (oopevy. Cooper 

L18J5J A. C dou. J>ut see \ i<h(z y. (/JJapan, [19001 2 Ch. 87 (\ A whou 
the intant changed lier domicil. ’ ’’ 

(p) Juhvards v. Carter, fm/fni, pf-/- Lord ShaM), at p. SOS 

(7) Intant.s Kolipf Act, lsT4 (87 Oc 3S Viet. c. 02), s. 2 ; Jte FoMes FovJh, v 

Huifhes (189d), 09 L. T. 180, where, however, the mortgage impugned was lielti 

nd transaction. Where the ratiticalum consists in 

■oirtion’of“l‘ 7 \ by default, the judgment cannot ho made the 

ncur k durini.^ f f i"* exchange given in satisfaction of a debt 

(.ra'M 1 iPitiS? S;;f "tf' 

cannot ho pleaded hy way of set-off {hamie,/ v. Jhiwim/ (1870) 1 Q L 'll ‘ 400 ' 

that an d i 7V,nr.fan,[19()d] A. C. G, where it was held 

also title ItiLl S o^Fx n mortgage to carry out sucli a purchase. Sec 

MKXT.S, Vol. IKO.MISSOUY ISOXESANU NEGOTIABLE I.\.STUU. 

there is nier^Ca raHM ® during infancy, 

s^epp 57 5S ^ ^ ? Pi-omise after attaining full age, 

LriV/;- ’ \ title lIusiiANi) AND Wii-'E Vol XVI i! ‘>49 

W hettmg and Loans (Infants) Act, 1892 (at. A 00 Vkt. c d)! L' Any 
H.L.— XVII. 

F 
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and Loans 
(Infants) 
Act. 1802. 
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Sect. 1. 

General 

Capacity 

and 

Liability. 

]\Iisrepre- 
sentation 
as to age. 

In obtaining 
a loan on 
credit. 


In obtaining 
a lease. 


Misrepre- 
sentation 
must be 
explicit. 

Misrepre- 
sentation 
must be 
misleading. 


Sub-Sect. 4. — Fraudulent Misrepresentation as to Age, 

181. An infant cannot take advantage of a fraudulent mis- 
representation made by him as to his age(0. A trustee, who 
has paid over funds to an infant on his fraudulent representation 
that he is of age, will not be liable to pay them again (a), and a 
specific release given to a trustee by an infant who represents him- 
self to be of age will be binding on him {h). 

Where a person has, w^hile under age, obtained a loan or incurred 
a debt by a fraudulent misrepresentation as to his being of age, he 
is incapable of being sued for it at law (c) ; but, in respect of his 
equitable liability for it, proof of it will be admitted in his 
bankruptcy (d) ; and, perhaps, a mortgage granted by him to secure 
it might be held valid on the same principle (e). But such a fraud 
will not affect a third party w^ho claims without notice under a 
disposition made after the infant has attained full age (/). 

182. A lease obtained by an infant by a fraudulent misrepre- 
sentation that he was of age may be ordered to be cancelled (jr). 

183. The misrepresentation must be explicit, and will not l)e 
constituted by mere inferences suggested by or drawn from the 
infant’s conduct (h). 

184. The misrepresentation will not bind or prejudice the infant 

if the person with whom he is dealing is in fact aware of his 
infancy (i). 


interest, commission, or other payment in respect of the loan is to be deemed 
part of the loan (Betting and- Loans (Infants) Act, 1892 (55 & 56 Yict. c. 4), 

1 T 1 ^ P*. As to the presumption of knowledge of infancy 

established bv this Act. SPP titlp F.VT-mrvp-i? VTTT -.-v r.r\r 


ni. L iURXER, L.J., at p. 464 ; Lempriere v. Lan<ie (1879), l: 

th. D. 6 i 0 . See also title Estoppel, Vol. XIIL, p. 3S0. As to misrepresentation, 

generally, see title Misrepresentation and Fraud. 

1: 2 Madd. 40 ; Ocerion v. Banister i\m\ 3 Hare, 503. 

- (") y* (1848), 2 De G. & Sm. 321. A general release by an 

mlant IS worth nothing in law [Overton v. Banister, supra, per Wigram, V.-C., 

iXXi J). OUOy* 

(c) Johiisou y. Pi/e, siqyra ; Price v. Jlewett (18.52), 8 Exch. 146; Liverpool 

M «Ror , o n” i'airhurst (1854), 9 Exch. 422, 430 ; De Boo v. Foster 

^l&b.), 1 o. E . ( S.) 272 ; Inrnan v. Inman (1873), L. E. 15 Eq. 260 ; Leutne 
Y. Brougham (1909), 25 T. L. E. 265, 0. A. 

•i ^ Lnitg Joint Stock Mutual Banking Association (1858), 

r V,- “ *’"> : Maclean v. Dummett (1869), 22 L. T. 710, E. C. ; Be 

Jones, Lx parte Jones {}m), IS Ch. D. 109, C. A., Lusn, L.J., at p. 125. 

(e) Peijnham [Lord) Y. }]ebb (1751), 2 Ves. Sen. 198, pec Lord IIardwicke, 
Thurstan ^1903] AC 6^^^ Nottingham Permanent Benefit Building Society v. 

(/) Inman v. Innutn, supra, 

(g) Lempriere V. Lange, supra. 

1 De G. & Sm. 90 ; Maclean v. Dummett, supra; 
p 121 ' 38 L. T. 527 ; Be Jones, Ex parte Jones, siqira, at 

aiel ^ .P" Turner, L. J., at p. 465 ; and see note (s) , p. 65, 
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Scb-Sect. 5. — Liahility of Adult contradbuj u'Hh Infant, 

186. Where an adult contracts \Yith an infant, he is bound by 
the contract in spite of the non-liability of the infant, if the latter 
elects to enforce the contract (A); so that an action can be brought 
upon it, either on behalf of the infant during his infancy (/), or by 
tbe infant himself after he attains full age (m). But, on the ground 
of want of mutuality, an infant cannot claim specific performance 
of a contract made with him(/0- 


Sect. 2. — Particular Contracts, 


Sub-Sect. l.--For Xtvcssarics, 


186. The law considers it to be clearly for the benefit of an 
infant that he should be capable of binding himself to pay for the 
supply of the necessaries of life to himself and inemljers of liis 
household (o). In order to maintain an action against an infant 
for necessaries, it must be shown that tliey were of a nature 
suitable to his condition in life and actually required by him at 
the time, and that he was not at the time otherwise sutticiently 
provided with thein(p). Where necessaries are sold and delivered 


(/.■) Jkiricfi V. ManiiKjton (UioS), '2 Sid. lOi) ; ^ 'oau v. Jioivlcs (IGIH)}, 1 Show. 1(>5, 
jicr lloi/r, C.J., at }). lil ; ('latfion v. Aslnlotvu (171d), Ain. *\.br., tit. I'hifant 
(Ch 4); lloU V. Want < larvin kux \\1\V2), 2 Stra. Od'J ; Sitannottw llruihtrcet 
(ISOd), 1 Sch. & Let'. i)2y /nr Lord IIeuesdale, L.C., at ]>. dS ; 11 araa'c/.- v. linfce 
(1813), 2 M. & S. 2()d ; Jle timifFs Truais (1S90), 2d L. H. Ir. 43!f,/>(/‘ Ciiatteu- 
Tox, Ah-C., at i)._413. The Infants Relief Act, 1874 (37 & 38 Viet. e. G2), 
which with certain exceptions makes a contract by an infant void (see pp. 63 
H s(7., ante), does not appear to avoid the contract a<;ainst the other party, if 
he is of u<;e, and the infant sues him u})on it, but the point has never been 
actually decided. As to an infant’s banking account, see title Bankers and 
Banking, Vol. I., i)p. d87, d90, 031. 

(/) Forresters Case (1601), I Sid. 41; Farnhaui v. Atkins (1070), 1 Sid. 440; 
AVace V. Wanvidz (ISld), 0 Taunt. 118, Ex. Ch. ; Jlalliday v. Atkinson (1820)’ 
d B. & C. dOl. 

(ai) Holt V. Ward ('lareneien.i:, supra ; lie Amitlis Trusts, supra. 

(u) Flufht V. lioUand (1828), 4 Buss. 208 ; and see title SrKCiFic Bereormance. 

(o) Co. Litt. 172 a; Bac. Abr., tit. Infancy and Age (1.) 1, 7th ed., j)p. 3d4 

d seq . ; Com. Dig., lit. Enfant (B, d) ; W/iittiuyhaia v. Hill (1018), Cro. Jac. 404 ■ 

Itainsford y. Ftuwirk {Hui)), Cart 2\6 ; Turnery. Trishy (1710), 1 Stra. 108* 

Hands V. tHancy (1800), 8 Term Bep. d7S; ('happle v. Cooper (1844) 13 M ik, w’ 

2d2 ; Infants Belief Act, 1874 (37 *!c 38 Viet. c. 02), s. 1. An actio’n a-ai*n.st au 

inlant lor necessaries is usually spoken of as a case of enforcin'*- a contract 

against the infant; but the basis of the action is hardly contract. ” An infant 

like a lunatic (sec lie Rhodes, Rhodes v. Rhodes (1800), 44 Ch. D, 04, C. A., per 

Cotton, L.J., at ]). lOd ; Re J . {a Person of Unsound Mind), [1009] \ Ch. ’d74, 

•Ui, C. A.), IS incapable of making a contract of purchase in the strict selise of 

the words. But if a man satisfies the needs of the infant or lunatic by the 

supply of necessaries, the law will imply an obligation to repay him for the 

senuces >.o rendered, and will enforce that obligation against the estate of the 

mlant or unatic. l ie real foundation of the action has been said to be, there- 

toie, an obligation which the law imposes on the infant to make a fair payment 

m respect of needs satrstied. In other words, the obligation arises re and not 

^o^ensa (\ashy. Inman, [1908] 2 K. B. 1, C. A., y>er Fletciieh MoULTON, L.J., 

UnlL } Buckley. L.J., at p. 12; and Re J. (a Person oj 

c nsound Mind), supra), ^ 

, V. l‘kh»lu,j (1779), 2 Wm. B1. 1325 ; Fordy. FUhcr.iill{rdH) 

S7 “/!’ Cook v. Deaton (1827), 3 C. & P. 114 

' /cry (1831), 4 C. & P. d20 ; Bary/mrU. -layersAm (1834), 0 C. & P. 090 

F 2 
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Ln’FAXTS and Childjien. 


Sect. 2. 

Particular 

Contracts. 

Necessaries 

of life. 

Articles 
suitable to 
position. 

Funeral of 

relative. 

• 

Education. 

Legal pro- 
ceedings. 

Luxuries. 


to an infant, he must pay a reasonable price for them (q). The fact 

ofhishaMng a su&cient aliowance does not preclude him from 
contracting for necessaries on credit (?•). 

neeessams, such as food, clothing, 

infant’s position in life 
necessaries ^'^^-^gnised as 

ucJeilrvI “pc^\t"™). “■ “™‘'" “ 

foiMS'h” S,‘f bin<l‘himLh|“‘'“ ■'* “ "“Msary 

nr^pcHmi an infant from legal proceedings, and the 

lave been lipld by legal instruments, or legal proceedings, 

lUA e ueeu held to be necessaries (d). ^ 

arttcips nf luxuries, as distinguished from luxurious 

infnnf in n 3 aie not recognised as necessaries, even for an 
mf^in a position in which they are commonly enjoyed (/). 

^Pakke ^ af 11’ 4( 1^’; 3 j (1840), 0 M. & W. 42, 

flSGS'l L 11 Vvvrb 'A> '*• Itedtfrave (1SG7), cited in Ib/derw WomhtreV 

r 7 ’ * ** L^cli. d 2 , ot), 11. (S) ; Jtarnes v 'I'iiiK- n Ti uin* 

"rA.'iS'if n'.>' ;■;»£ “c i-si: 

Lokatk, am, PeLoIs Ukso;“';'m°k„“ <“ “Is 

rueans^^ood'! suday^ '•^)y s. 2, where “necessaries” 

and deHvered nnd per.^ou to whom they arc sold 

delivery and’<=op tdl actual requirements at the time of the 'sale and 

ueii\ei> , ana see title bxLi: of Goods. 

II(dl 


V. 11 hitehouse (1823), 1 C. & P. p-i. 

(a) Peto 1 '^’' Tinual, C.J., at p. 4()0. 

!eLllowiii^art p)!.',7’ *"^' 1 ™’ '■• <^V<'-(1S'14), 13 M & W. 252, 25S. 

1C lUllOW 111 IT ill tides llilVA 1*^0071 !>1 n * ^ . T ♦ i 1 ^ 


and nCr(/W^\ ' T" I"'): ^-atch-chain, pins 

the inf-nit’^ f r » presents to a lady who afterwards became 

e.rf ro7 77. v. n alL-cr (ISOS), 10 L. T. 398) ; racing bicvclo {C/i/dc 

l n,' '• f (1898), 78 L. T. 290). ' 

( 0 ) Uiapj/le V. Cuojier, supra. 

35?- niM W ‘Ir’. ““d Age (I.) 1, Ttli ed., p].. 355, 

X) 25S* 1)p l\n > V. ; Vhcipjde \ . Copper, supva. 

“A) ?“ir7’ V "7? ‘ 

405^; IlsJuf A ??'"?' ^(ISlol 

L E* 17 i\i 1 i G- E. (X. S.) 553 ; Pritchard v. Pulxrts (1873), 

(1904), 20 t; £: ¥ 3/3^"""'’ 

^ftpra, at p. 258. 

following ^ E- 4 Exch. 32, Ex. Ch. The 

n(7i?W/v r; Ijeen dis^allowed Goods for sale in the infant’s shop 
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In a case of dispute the question of what were necessaries in the 
particular case is a mixed question of law and fact. The judge 
decides whether the articles may in the circumstances be con- 
sidered necessaries, and the jury find whether they were so in 
fact ig). 

188. Where a sum of money is advanced to an infant to 
enable him to provide himself witli necessaries, he cannot give 
a binding security for it(/0, nor draw nor accept a bill in respect 
of it(/). But the lender stands in equity in the place of the 
supplier of the necessaries, and can accordingly maintain an 
action for the money (A') ; and his right in this respect is not 
prejudiced by the infant having given an invalid security for 
it(/). Army agents advancing reasonal)le sums to an infant 
officer for regimental purposes will be entitled to a lien for them 
on money belonging to him {m). 


Sub-Sect. 2 . — oj Ajtpretdircship and Sercire. 

(i.) Jii General 

189. Inasmuch as it is desirable that an infant should emploj 
himself in^ labour or business, he can bind himself by a contracl 
of apprenticeship, and of service generally (//). 

horses v. Fane (1S40^, 1 Si G. OoO}; dinners, conioctionery aiic 

inut ior inlant underj^raduato {Ilroo/ar v. Srott (IS-I.’P' 11 \[ Sc W 07' 

j[h<^rton V v. Hl/ls (ISTl), o H IS. c‘i-ar.s'aiHl tobace.’ 

V. /A.7u/n/.so/i (ISUU), cited in v. WomiH-t/l (1S(kS), L. Ib ;i Exch, 

V ’ 1 expensive jewellery v. Uombwt// (KS(>S\ L. It. -1 

nxcli. hx. ( h.) : pnninission to a theatrical a^^ent by an infant mnsic-hall 
pertormer tor obtaining- enga^^ements {Lo/i/um.<e v. AVoe;//, fbsDSl SV. N. o2V 

}n)m'‘^-nV* become the infant's wife y. G'raham 

(nKU;, u) L. J. (cii.) o()Sb 

r\b brV - n Fne (IS-IO), 

1 .M.ui. it (t. .joO ; l,i/(li r v. W uiiihu'cll (ISOS', L. K. 1 ]iKch :i'> 40 J-\ Cli • 

■h„ner v. \\\dkev (lOOS), 1<) L. T. OOS. ’ ’ ’ 

020 ; lUarshii r Vffc ,'1013' G 

j.)V \v'nf ('''''y- •"G'- -1"-’, Miu-tia V. Hale (1870), 4 Ch. I 

[ -J “ i‘ho i)p. 49, o:b (lufc; and title Boxds, Vol III 

(/) llrssHy r.ee{Um, 1 Lev. 80; J-arlev. Peak G711', 10 Mod Lon 07 
/ nu.,ae V. /ar.t (178,7), 1 Tenon Hep. 40 ; ir,7/,V„n,ion v. IVatU (1808), i ba.n 

So,.; r' Sn''i VT7, ’ '4- 

jj. ' ~ ...i-i ^ 'tlo, L, A. >^ee alsi) title lliiis on I*''vrirvvrM 

PitOMissoRv Notes axd Xeooti.tule Lv.stuu.mexxs, Vol ”]’[ ,, 490 

/7eN7,Lo„„/ pLanok IkaeJ 

L.J. It : 3 tr '-i ch. App. 309 , ,.>■ (;,efau. 

y y u: ». ... to 

ini) Kuerce y. LUudts (1S.>S), 4 Jv. J. 142. 

aj liurii Justice of the l\-ace, doth ed., Vol. I., p o.so b • Vol TV on 20 
c.“b' < '■■<*. Car.’ 170; ^ ^:;!!i’(nb)M’alf mS 

('<n7..)'{i8‘l07 ^7 m' t ' {[ahahi 

580; 1'. V niutltvhdl ’/■!' (1820), 3 1!. & Aid. o84 

■.j 0 )d {/uhaiitanU), h, y, I| tadox) [[uhabitahU)[\s,'lb), 4 B. it C 
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Particular 
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ship. 


Execution 

of deed. 


Liability on 
covenants. 


(ii.) Appreidkesldp. 

,-JPP’:’®“*^iceship is usually entered into by a deed, under 
whi^Gh the infant IS bound to serve a master faithfully in a 
trade or business for a considerable period, and the master under- 
takes to give to the apprentice instruction therein, and either to 
maintain him or to pay him wages. The validity of the contract 
epen s on whether it is or is not upon the whole beneficial to 
e in an (o) , and the law takes care that his interests are 
properly protected (j)). The contract must not impose any 
jiena i on the infant {q), nor provide for the cessation of his 
work, and his maintenance or wages at the sole will of the 
mas ei (i), noi altogether omit any provision for his maintenance 
01 Mages (s), nor otherwise contain stipulations so much to the 

detriment of the infant as to render it unfair that he should 
be bound by it {t). 

The deed or instrument of aiiprenticeship must be executed by 

tne intant himself, since no one else has a right to bind him (a) ; 

US father or mother should also execute it in order to 

co\enan oi his due performance of the contract, since, in the 

absence ot local custom, an infant apprentice cannot be sued 
on his own covenant (/>). 

. covenants entered into by the master, and also those entered 
in 0 on behalf of or, where there is a special custom, by the infant, 
aie mutual and independent, entitling each jiarty to his remedy for 


ci; V. WUson (1845), 1 

Viiv T T f ''a'" ' ly'a/iresvo v. Ikiruum (1890), 45 Ch. D. 480, pe)' 

7’^ V 7 7 ^ corporation may become master to an infant apprentice 

Z am/ I,„l„strial Sorief,/ v. Cussoh, [1891] 1 Q. H. 

also ti'llo becoming; master to an a2)prcnticc, see p. 5(>, a/de. See 

ai&o title Mastek axd Seuvaxt. » i » 

(o) Ik Irattcesco y. Jk/nn/m, snjo'O, at p. 439. 

( 1810 ) (Mahiiards) 

1- Q- 1^- I'- I’"' 

4S0 ” r ’ !’• i'raucesro v. Jlanixm, sufn-a. per Frv, L-J-, at 

^ C/(v(hi,„l Dairm Vo. v. i^/% (1893), 9 T. L. 11. 260. 

(/; I(. V. Lord, supra. ^ 

/u -^y'^^^cesro V. Ikirmim, su]>ra, at pp. 440, 442. 

yv / Q V. J/orm, sapra; Con, y.MaftI,c,rs,[m'^] 1 Q. H. 310, C. A., 
Dvklinu’ J aYp 5 ” 

{Tohnhdanis) (1793), .5 Term Rep. 153; 1!. v. Lromford 

yy [IxhnhiLds) (1S20), o B. & AW. 

94 • ’It'k (Ixloihilaiits), n. V. II7/,«W)c {InhahitauU) (182j), 4 B. & V. 

94 bt. i\ul,0/as, llorj, ester (Chiirclnmnhhs cir.) v. ,S7. Hotolph-vithnut-llishopstiate 

7'"' '*''■) "•) Wo. If the infant is illiterate, 

bomeone ma^ sign for him (/,>. y. Lo,.;i„or {Inhahitants) (1833), 4 B. & Ad. 647). 

(h) 11 /n«my,am V. HiU (mKs), (Vo. Jac. 494; (!,)hert v. Fleteher (16.30), 
A;io. car. li9; Lidhi's Cnsp 7 i . iL.^. .. z-....-. .. 7 ^.. /i Tsm. 






Pakt III.— Contkacts. 


71 


a breach of them (c). The covenants by the father are not released by 
the infant electing not to be bound by the deed (t/), but they may be 
released by a change in the circumstances of the master (t'). A 
parent who enters into a covenant on behalf of an infant apprentice 
is liable for a breach of the covenant committed after the apprentice 
has attained full age(/). The master is not released by miscon- 
duct on the part of the apprentice if it is only slight (,^), but he 
is released if it is of a gross character, and causes him actual injiuy, 
or renders it impossible for him to fulfil his part of the con- 
tract (/i). He is liable in damages if he changes his place of busi- 
ness or otherwise alters the circumstances to the detriment of the 
apprentice (i). 


191 . The infant has no power to dissolve the apprenticeship (/c), 
but it may be determined with the mutual consent of all parties (/; ; 
and it is terminated if the apprentice becomes permanently ill or 
dies (m), or if the master dies {n). 


^ 192 . If the master becomes bankrupt, either he or the appren- 
tice may put an end to the contract by notice to the trustee in the 
bankruptcy (o) ; and in that case the trustee may either return to the 
apprentice a reasonable part of any premium paid by him or on 

his behalf, or may transfer the indenture of apprenticeship to 
another master (p). 

heie the contract is terminated otherwise than by bankruptcy, 

no part of the premium will as a rule be returnable to the 
apprentice (7), 


(c) ]\ iUHtoue V. Ltun (1S*2;J), 1 li. & C. 4(J(), per Bayley, J., at p. 407. 

0/) V. mu (1819), B. & Aid. o9. The infant may so elect o 

a tannng lull ap {h.r parte Davis {M. A.) (1794), o Term Bep. 71d ; W'raa y 

II est (1800) \.i L, T. 180), but does not do so merely by absenting himself fi'oi 
the service (O'my v. Coohon (1812), 10 East. 10). 

(e) Llle/i V, 'lopp (I80I), 0 Exch. 424. Where an apprentice is bound to tw 
masters, it is a question of construction of the contract of ai)i)renticeshi 
whe her he I’cmains bound to one after they have dissolved partnership (P/oy. 
V. JMhurn (1812), 9 U. A W. OGO ; Popham x, Jones (ISoG), 10 C. B. 225 
LrooL Dawson (1809), 20 L. T. G1 1 ; Conchman v. Sillar (1870), 18 W B 757 
La on V. Western (1882), 9 Q. B. 1). GOG, C. A.). 

\J ) (Juminij v. y/zV/, 67/pm. 

('/) \yin4o„e y l inv, s,ij,rn ; Wise v. II7/,so» (1845), 1 Car. & Kir. G62 jie 
Loid I p^iAS, ( J., at p. GGi) ; Phillips v. Cli/t (1859), 4 II. & N. 168. 

(A) JItiiihes V. Hurnphreijs (1827), 6 15. & C. 680; Wise v. siinra ■ Co 

Ti'iS-"v i’/D’ (1866), L. 1{. 1 ELh.’244 

Jhcodor (18,5), L. II. 1() Q. B. 224 ; Learoycl v. Jlrooh, [1891] 1 Q. 

[/d V. 67, arfton (1881), 8 Q. 15. D. 1 

(Inhahitanfs) (1824), 8 B. & C. 484. 

(6, S- C. 766; P. v. Spawnl 

Jo/iahitants) (1 mO), Burr. S. C. 801. ^ 

M joast v. Firth (1808), L. B. 4 C. P. 1. 

Burr s c%',' ■^n ^ 1'266 ; 7?. v. Chirk {h,hahit,uds) (177^ 

draw,, 7,7 wT'^' t'- 1'- -8- the deed m, 

{'■ooper V. 87;,!7,l:.r(tsS,“7'17'£N^7(n 

('*) Bankruptcy Act m:^ (4G A 47 Vict'c. 52). s. 41 (i). 

tee t tie So'i uVrois ' sL t^e J’elatiouship of solicitor and articled cler 
//, , ,,7 , ^ title Master and Servant. 

(l) Hale V. II eW (1,86), 2 Bro. C. C. 78 ; Il7,/7,c«p v. Hmjhes, supra; Learoi 
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Infants and Children. 

cannot be obtained by the father of an infant 
c I P entice to restrain the master from pursuing his remedies at 

•Pstr^ uu ® ('■). “or against the infant to 

cn^pT r contract of apprenticeship during its 

thP ^S * ■ . misconduct by an apprentice to whom 

nrinl cyeis and orkmen Act, 1875 (i), apj)lies(it), the master can 
apply to a court of summary jurisdiction as defined by that Act (a) ; 

may order the apprentice to perform his duties, and 

imprisonment for not more than 
also general power to decide all 
visLnc^ apprentices who come under the pro- 

is linl ]p° j ’ “ damages any person who 

appienticrjdf apprenticeship for the default of the 

m iv" included in the definition of “ workman ” 

L 1900 (c), and is entitled to 

'innvp wliether an agreement entered into by an infant 

appi entice under that Act is for his benefit or not ; and if it is not. 

It ^vlll not be enforced (//). 

(iii.) Scro/ce. 

ponffriU^^^ 01 dinaiy contract of service entered into by an infant is 

^pi general principles as a contract of 

1 * must not provide for the cessation 

^ii ^ ^^ 0 lk an d wages at the will of the master (i), nor 


ee title Lnj uxctiox, pji. 27 1 e< sen. , post 

ICO V. (II mm (1SS9), -13 Ch. D. 105. Seous, as to acts or omis- 
appienticeship shall have ceased {Gadd v. Thompson, [1911] 1 


SMS lixA s 7 V- 1’ - no longer followed (/?c 

comhnV withi,; tht’ W T" 34 L. A (cir.) 120). But in cases 

the court of smmnn r ^^orkmen Act, 1875 (38 & 39 Viet. c. 90), 

may ordL remvTup, t meaning of that Act (Mi/., s. 10 ) 

of an apprentice (76/,/., *^ 5 . (j)® " premium paid on the binding 

an^iniunction ^ For the jiraotice in applying for 

an injunction, see title Ixjuxcxiox, pp. 271 e( sen msi 

_ (s) Dc Francesco ” m. F "y"/-- /'osf- 

sions after the 
K. B. 304). 

(0 38 & 39 Viet. c. 90. 

(Merchant Tjp.tinl!!’ m' -'\et extends to apprentices to the sea service 

riG) s 11) ® (Payment of AVages and Eating) Act, 1880 (43 & 44 Viet. 

* 39 A’ict. c. 90), s. 10; see title 
title M.AG1STU.VIES. * summary j urisdictioii generally, see 

(c) zSIT 5-7^^ Workmen Act, 1875 (38 & 39 Auct. c. 90), s. 0. 

{(1) IhvL, s. 7. 

(c) G Edw. 7, c. 58. 

(/) s. 13. 

(y) Stephens 
under the 

{h) II ise .. ,, yxKj~io), 1 A^ar. iv ivir. GG2 : see n 70 ante 

(!) B. V. Lord (1848), 12 Q. B. 757, per Lord Dexmax, C.J., at p. 765. 


^w. <, e. 00. 

uV/., s. 13. 

1' wlv Ironworks Co., [1904] 2 K. B. 225, C. A. ; decided 

. AA orkmen s Compensation Act, 1897 (60 & 61 Viet. c. 37). 

: ®ee p. 70, ante. 

.. Loid (1848). 12 O. R. /.aT •*/>>• T ^..^7 TATix-»-.-.r /a t ^ -ar. 
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preclude him from claiming compensation for injury (A), nor contain 
unusual or unnecessary restrictions (/). But it may contain pro- 
visions for the cessation of wages, which are usual in contracts 
by adults in respect of the same description of service, or are 
necessary for the i^rolection of the master under the existing 
conditions of trade (//i), and also provisions for the infant becoming 
a member of an insurance society (y/). 

196. If an infant continues to serve under a contract of service 
after he has attained full age, it will be assumed that he has entered 
into a new contract on similar terms (o), and an injunction will be 
gianted to restrain him from a breach of its conditions(p)* 

Si’I!-Sect. o.— T rade DehU. 

^ 197. The non-liability of an infant for debts extends to a del)t 

mcuiTed by him in the course of trading (7), unless he obtains credit 

tor it by a fraudulent misrepresentation as to his age(r) ; but the 

act of his trading is not in itself a representation by him that he 

IS of age (.s‘). In the absence of such fraudulent misrepresentation 

He cannot be made bankrupt in respect of trade debts (/). On the 

other hand, he can enforce a trading contract made with him by an 
adult party (a). 


Siii-Skct. ■{.~lAahilif,j o:hcre Infant and Adnlt are Joint ( 'unfraAnrs. 

198. ^ here an adult and an infant enter jointly into a contraci 
which does not bind the infant, the adult is not bound by it, if ii 

(4-) WcHicru Rail. Co., riSOl] 2 Q. ]{. (j:,, c. A 

( ) n . C.) (t; Co., Lid. v. Andreir.-i rioOal 1 ('h ~iV\ i' \ . 

contract if they are severable from it (AVom/ey v. Smit/,, [1<)()!)] 2 K. 15, 

(w) Leslie v. Fitzpatrlel: (1877), 8 Q. 15. I). 22!). 

C. A. ' IVesten. Hail. C,,., [1891] i> Q, ij. 

(o) Corntrall v. Hawkins (1872’} .41 T, J (iu\ c i , 

EreriiKjton (1885^ 1 T T U '{‘ic • /" * *// /v ’ /i' ^Cdloa v. 

1 - 1 -I- '' ^ J-'- n. oOl); ( apes v. Ilniton •> Unw^ \ + 

ago. 1*';:^' omployn^n’t i.fter atUmVin^: full 

L. T. ‘188. 4 i. A i. 1,J, Crown v. Harper ;18y3), 08 

wLf ■'i )>««] = d., an 

infanev has not k'en decided (C Cn * **" "’O'llil he ffranted durint; 

whereViiiT-rv J at , 7-4 '' '“■'h 

V. il'eod, ,,»,„•(/ it’ h-id'hem, 7 "'f that in the case of Fellows 

that at’thc/smim l'«t 

respect on the same fontiTw ' ‘ ''C'-'e^^'^^rilv stand in this 

a.i injunction would not be^:7.L'7) under which such 

and ],p. 70, 72, aote Ihowpsou, [1011] 1 K. B. 

2 S'fnir' ,1';) ■ 

v.So£'iS)i7i7t "‘P-1-1 ; 

(?) I’l’- 
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Sect. 2. 

Particular 

Contracts. 


specific 

performance. 


General 
liability 
for torts. 


Particular 

torts. 


can onlj^ be performed by them jointly (6). If it can be performed 
by the adult without the infant, then, whether it is absolutely void 
or only voidable as regards the latter, the adult is liable under 
it (c). But in the case of a contract which is only voidable on the 
part of the infant, the joint contractor can be sued alone only on 
proof that the infant has avoided the contract (d). 

^\hei*e specific performance of a contract cannot be ordered 
against an infant, it will not be ordered against an adult co- 
contractor with him (e) ; but where a bill of exchange is drawn or 
indorsed by an infant, the holder of the bill is entitled to receive 
payment thereof, and to enforce it against any other party thereto (/). 


Part IV. — Torts. 

199. An infant above the age of seven years (g) is not protected 
from the consequences of his own fraud (//), and is generally liable 
for a tort committed by him, which is not directly founded upon a 
contract on which he cannot be sued (i). 

An infant can accordingly be sued for the return of money 
which he has embezzled (/.), for trespass (/), for detinue (m), and for 
slander (n), for fraudulently passing off spurious goods as being of 


(i) Gill V. IbfssfUs (1674), Frcem. (k. b.) 62, 63, 139. 

(r) Salmon v. Smith (1669), 1 AVms. Saund. 202, 207 a, 207 b, n. (1); Gill v. 
Ilnssells, Sj 7 *ra ; Cliandltr v. Parkes (1800), 3 Esp. 76 ; JaffraT/ v. Frehain (1803), 
o Lsp. 47 ; Ilcan y. Of/Ze (1811), 4 Taunt. 10; Unrqess v. Merrill (1812), 4 
lamit. 468 ; Gillow y. i,}Uie (1835), 1 Bing. (n. c.) 695 ; Boyle v. II (1852), 

(rf) Gihhs V. MtrriU (1810), 3 Taunt. 30T, per Lord Mansfield, C.J., at 

p* o 1 <5. 

(e) Lnmley y. Pareimroft, [1895] 1 Q. B. 683, C. A. 

(./) Bills of Exchange Act, 1882 (45 & 46 Yict. c. 61), s. 22 (2) ; see title 

iJiLLs OF Exchange, Pkomissoky Notes and Negotiahle Instruments, 
Yol. II., p. 490. 

(S) Bac. Abr., tit. Infancy and Age (A.), (II.), 7th ed., pp. 341, 3al et seq. 

(5) II utis\\ Gresivdi (1714), 9 A'in. Abr., tit. Enfant, p. 415; Ckre v. Bedfor^^ 

o iM,,,) oc. 13 Yin. Abr., tit. Eraud, (Q.), p. 536 ; 

«-T 


- V.V,, -Ljuru iUAXiSKJELD, at p. <2 ; ( larh-e v. , 

Cox, Eq. Cas. 173, 174; Cory v. Oerteken (1816), 2 Madd. 40; see also p- 66, 
aitte . and as to criminal acts of infants, see pp. 1 76 sea., post : and title CKnnx-ni 
La-^^ and PnocEDUKE, Yol. IX., p. 239. 

(i) Bac. Abr., tit. Infancy and Age, (H.), 7th ed., p. 354 ; Brisfom v. Bast- 
man (1(94), 1 Esp. 172, 7>er Lord Kenyon, C.J., at p. 173. As to the classifi- 
cation and definition of torts, see generally, title Tokt ; and as to 
and contributory 


and contributory negligence on tbe°part of 'infants, ’'seeVitieNEGLiGENCE.'^ - 

ni; Re Seayer, Seeley v. Briyys (1889), 60 L- T. 


(/.) Bristow y. Eastman, snpr 
665. 

and Age (II.), 7th ed., p. 353; Johnson \.Pye (1665) 

1 Sid. 258. 

(m) Mills V. Graham (1804), 1 Bos. & P. (x. li.) 140; Burton v. Leren (1891) 
7 T. L. R. 248. ^ ' 

(h) Defries v. Davies (1835), 1 Scott, 594. 
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the plaintiff s manufacture (o), and for representing his business as 
being connected with the plaintiff’s business (p). 

An infant is not liable for a tort which is founded on a 
contract on which he cannot be sued (< 7 ), as in the case of the 
warranty of a horse (a ) ; but he is liable for a tort committed in 
excess of the terms of a contract (b). 

An infant may be a bailee, and is therefore lial)le for the conse- 

quenpes of fraudulent conversion to his own use of goods received 
by him in that capacity (r). 


Part V. — Property. 


Sect. 1. — Acquisition. 

Sce-Sect. l.—Ji, (liiieral. 


200. The acquisition of property being generally beneficial {<!), 
an infant can tace property, both real and personal, ni any manner 
whatever (e), either by descent (./'), intestacy ( 7 /) or will {h), or by 
purchase or gift or other assurance inter vims (i), except where it is 
necessarily to his prejudice to do so (./). In the case of real property 
taken by descent, the exception as to prejudicial property does not 
apply, since a person cannot disclaim property whic 1 descends to 
him as heir (/, ). In the case of onerous property taken under an 
intestacy or a will, the court will, upon application, disclaim on 


(0) C/inhh V. Griffiths (ISfio), ;j.') Bear. 127. 
ip) nw/v. U'oo/f, [isiM)] 1 t'h. ;h;j. 

(7) Ma,,hy V. ,SVo?/(l(i(;:i), 1 si,l. loi), lOi), Ex. Ch. ; Je,rni,n/S v. /?»„,/a//(17<)9' 
S Term Rep. per Lord Ke.wox, C.J., at p. ddO. A piaiiitiR cannot con' 
vert an action founded on contract into an action for tort so as to char^>-e ai 
inldut (Jcn/iiH(/8 y, siijira ; Green v. GreenhanJ: (1810), 2 Marsh'^dSo 

Jiurnaj'fj \ Haijiju (1800), H C. B. (x. s.) ‘ir>, per Bvlks, J. at pp. 

(c Hffivletty. y/a.s.rc// (1814), 4 ('amp. 118; Green x.Greenbank, supra, 
y} V. Jhupps, supra; Walleij v. JIult (1870\ Oo L. T. 001 

Oi l ^ ClUMINAL LaW AND BliOCKDURl-, Vol. JX. 

2)p. z-lU, Ool. 

//) Co. l.itt. 2b; l!ac. .Vbr., tit. Infancy and Age (F.), 7th ed., p. .•H7. 
r “'*'1 Ago (F.), 7tli ed., p. 317. 

TinV V " Vt’'''" estate, .see title Descent .rND Distuieu- 

^IlON, \ ol. Al., pp. , it sop 

n{ "Y ‘^‘■'‘thbntiou of i)ersonal estate, see ihU., pp. KJ et se>i. 

0 (id mere{n,mlet v. Hope- 

/ (! ' ^). 1 1 • ms. dbb ; hr S, llama,,, ]),■ l‘„s„ y. Ha„„c„t!,nl, [1908] 1 Ch 

, • or to an unborn cbdd if born witliin the time ])ermitted by the lay 

agams perpetuities (d/ 0 , 7,7 v. d/0,7,7 (ISlo), 1 Mer. Go4, GGD. ^ 

-^“*'“'‘7 and Age (F.), 7th ed., p.' 347; 0'Sha„ass,i v, 

uiidim ^ ’■ ’ aialsee title Giets, Vol. XV., p. 405 

to niv for ilY'^'’uPi n" ''“J’ Jewellery and plate if he has iiionef 

to ^the uni o f‘^ ■'' ''■/• C. R. 4 E.Nch. 32, 3!), Ex. Ch.). A 

P- 7G past ^ mtaiit to avoid the transaction on attaining full age, se( 

.M2!Vo-^AiEyV'.J.^,'at^" 5^ 

(^‘) Co. Litt. 101 Uj Butler' note (1), vi. 0. 
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Acquisition. 
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Acquisition 
of property 
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voidable. 


behalf of the infant in the same manner as an adult could 
disclaim (/). 

^ The capacity of an infant to take a legacy does not enable him to 
give a valid receipt for it (m), and the executor is not discharged by 
paying it to the father (u) or any person other than his guardian (o) 
on his behalf, unless the will expressly or bj^ implication authorises 
such payment Q)). In the absence of such authority the executor 
can only obtain a complete discharge for the legacy during the 
infancy of the legatee by paying it into court (q), 

201 . A purchase of property (r), or the acceptance of a gift of 
property, by an infant is voidable b}^ him either by himself during 
infancy (a) or upon attaining full age, or by his successors in title 
if he dies \\ithout having contirmed it{h ) ; but in the meantime the 
piopert}' is vested in him (c). If he avoids it after attaining full 

age, the purchase or gift is void ah initio^ and the property revests 
in the vendor or donor (d). 


V. Ilarfoot (1S71), 19 

i “N ami Sfaffonhlure Banli! mj Co. v. CWye 1883), 24 

Lii. i ).*()< . 

(7U) PhiUp^ V. /Vq/C (1740), 2 Atk. 80 ; Lohrayl V. (1856), 2 X. & J. 

o jO. iiut whore a legacy is directed to be paid to the legatee at an earlier age 
than h^enty-oiie, the court will authorir^e the payment (/C Dem'keVy Peters v. 
hamlareait, [1895] "W . X. 2S). As to an infant domiciled abroad, .see title 

Lxecutoks axd Admixistuatous, Vol. XIV., p. 272, 

(1T15), 1 V. AVms. 285; see RMeram v. Fanshaw 

i-( i> at p. 629; Cooper v, Thondon 

(Ij.K)), .) Lro C. C. 96, 186. lint a small legacy to an infant has l)een ordered 

T to enable both of them to emigrate ( Pa/s/; v. II Wt 

(Ibo-i 1 Drew. (>4). A legacy given to a parent for himself and his child may 
be paid to the parent (rooy,e7‘v. Thondvn, supra: Jfoiiuscm v. Tivkell (1803), 8 
\ es. 142) : and ^see p. 1 18, /,osf. 

{o) I )i>bk3 y Jlraui, [1892] 2 Q. li. 207. A good receipt can be given by his 
gnardian tor the cajatal {^PCrci>/I^i r. .\P(:reu//,t (1849), 13 I. I'ki. It. 314) or the 
income of an infant’s legacy (AV Lnm/, Lorc/rure v. Umj, [1901] W. N. 166). 
Compare Pe ( resswdl (1882), 30 W. E. 244). ‘ ^ l j 

(p) tooin-r\. 'J Jidrutou^ su)>ra ; Hdhinsou v. TUhcll, supra; and comi)are Re 
larton l Orion y Partou (1911). 131 L. T. Jo. 106. As to the ca.e of a father 

domicilii to receive a legacy, see note («), p. 118, po^C' 
and title Lxi-xuTons axd Admixistkatous, VoI. XtV., p. 272. 

1893 (56 A: 57 ^ ict. c. 53), s. 42; Re Salumau, De Pass v. 
bouueuthal, ri90(] 2 Ch. 46. As to setting aside a fund to answer a legacy to 
an infant, see y.V///(7/ V. Simpson (1848), 18 L. J. (ch.) 55; Re Hull, Paster v. 
Metailje, [lSI():i] 2 cii. l!2(i, 2;5;J, C. A. ; Jle Salama,,, De 1‘a.s v. Sunneutiml, 
s"/" a - 1111(1 title hxKcuTims axd Admixistiiatous, Vol. XIV., p. ‘JT:; : iiiul com- 
paie rJhott v. A//io^ClS8.'i}, 54 L. J. (cir.) 1 142, where in a partition action small 
siimh yere paid into the Post Ofiice Savings Dank to the account of an infant. 

(/•) to copyhold property, see i)p': 96, 97, tmst ; and as to leasehold 
property, see pp. 97 et sc/., post. 

(ft) Co. Litt. 380 a, 1); Aetrri/ tnid Enniskillen Rail. Co. v. Coornhe (1849), 3 
Lxch. 565 : and see title Gu ts, Vol. XV., p. -J05. 

(5) i-itt. 2 b; 1 ]il. Com. 466; 2 lU. Com. 291, 292; Xorib ]Ve.d(-rn RuiL 
i!o ?' Rirkenheml^ fAim-askire and Cheshire Junction Rail. Co. v. 

lyhei (1850), 5 Xxch. 114, 123; ThurJun v. Xottimjhaui Permanent Renejit 
Lnddinr/ Sorietij, [1902] 1 Ch. 1, C. A. ; affirmed, [1903]' A. C. 6. 

(C Com. Dig., tit. Enfant (13. l) ; Ketseu's Case (1613), Cro. Jac. 320; Thom/mn 
V. Leach (1690), 2 Vent. 198, 203. ^ 

[d) Shep. louch., Uh ed., 285; Preston, Treatise on Conveyancing, Vol. IL, 
p. 226; Butler ami Baker's (’ase (1591), 3 Co. Pep. 25 a; Thompson y. Leach, 
su/ma ; y. HV/son, [1903] 2 Ch. 494, 501. 
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202. If an infant is party to an exchange of lands, and, after 
coming of age, continues in possession of the land given to him in 
exchange, he is bound by the transaction (c). Similarly, he is 
bound by a partition, though unfair to himself, if he acquiesces in it 
after coming of age (/). 

203 . An infant takes property subject to all its burdens, such 
as a mortgage (ijr), a lien (/(), a lease (i), a contract for sale by his 
predecessor in title (k), a tine payable on admission to a copyhold (/), 
or the liability to repair a bridge or highway (in) ; and he is bound 
by all the conditions attached to the property («), whether prece- 
dent (o), or subsequent (p), except a subsequent condition which is 
inapplicable to an infant, or cannot be performed by him (q). 


Scii-^^ECT. 2.— Ill/ (lift. 

_ 204 . "Where property is given to an infant, it vests in the infant 
nnmedialely upon the gift being completed (r) ; and a gift to an 
infant hitervlvoa cannot afterwards he revoked (s). If a gift, either 
inter vivos or by testamentary disposition, is made to an mfant for 
a particular purpose, the gift is ett’ectual, irrespective of the pur- 
pose, and notwithstanding its failure (t). There is a in'esumption in 

tit- I'daiK-y uiul Age (L). S; < nil Siilinhiir!/ 

[hurt) (11)91), 2 y ern. 2'21, 22:j. 
if) Co. Litt. 171 u, b. 

('/) Trmei/ v. iMimme (IS.H), 2 Drew. !():]. 

^ (Ik) Thnnlan v. NuUimjhain I’irnianeid Btn(jil IlnihUuij SunOij, [1901!] 1 Ch. 1, 

1 i (1. lUihrx. ]\latt (17S7), g Term Ecu 

o9 ; Ae% Coute {lS5(i). ,7 I. C. J,. It. -KiO. Eut lie is not liablt to pay renj 
higher than he proht.s he receives (Hr Fair, a Minor (ISoO), l:j 1 K,, E^-iTS) 

to leases to uiluiit.^, f^eo ]). ^ i • - 

(k) Jhillurk V. Ilnllork (18201, 1 Jae. A ’W. GO.’l 
U) Krch/n V. Chirhnter (170, 1), ;j ]iurr. 1717, 1710 

r 'H-c 

(u) Eac. Ahr. tit. Inbincy and Age (U.), 7th cd., p. ,350. As to copyhold laud, 


7 \7V (ISlKi , ;31 L. It. Ir. :U'> {' \ ' 

(;') Co. latt. .J80 b. ; Cary y. Jicriic {WJl) *> Veru o‘33 ‘!4*> j 

BrM (17.19), 1 Yes. tsel 298, j,er Cir.l IIa. owiat^ V ( 

thorentlot^ij^h’hJlftt^J 

Tompson (lOl^ d liulst‘‘fsi possession (,87ac/e”v. 

yy ri-v ■» w. i,. ; 

jeste ,,, oko . 

[f) JilUittr V. We^throoc (’ P '.-w. /. t , 

ri>. 397ei!.(-7.,418. ^ i. 0.6; see title (iu-Ts, Vol. XV., 

6SI? '■ ^"^auth (1830), t C. &, P. 401 ; Andrew v. Andrew (1874), 22 AV. 11. 


IlSJIfZJ, \}:r- -r ’ ^ Vein. d31 : 

(1818) 10 Sim 2(t ’v Akdkx, M.E., at p. 403 ; Icwes v. Lewe, 

SPA titip riTi.''t'« 


(1848), IG Sim. 309; and see title GiFrs 
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Sect. 1. 

Acquisition. 


Appointment 
by parent, 
when void. 


Alienation 
by infant 
voidable. 


Infants and Children. 

% 


favour of the validity of a gift by a parent or grandparent to a 

child (a) if it IS complete (b). The question whether a gift by a 

father to an infant child is or is not an advancement within the 

meaning of the Statute of Distribution (c), depends on whether it is 
01 a considerable or of a small amount (d). 


205. An appointment of property to an infant child may be 
made under a power of appointment to or among children, if it is not 
precluded by the terms of the power and is made in good faith (r). 
Dut If It IS If ade for a corrupt purpose, as, for instance, to an infant 
child in bad health, with a view to the appointor taking the appointed 
property upon his death as his next of kin, it is void(/). 


Sect. 2,— Alienation. 

Sub-Sect. \.—In General. 

dispose of property by sale, demise, or 
gilt (f/), in the same manner as an adult, except ^vhere the alienation 
01 the property is clearly prejudicial to his interests (h). But 
except in the case of a valid sale of gavelkind land (i), or in the case 
01 alienation of property pursuant to or in performance of a contract 
■which is m law binding upon him (k), or in the case of a marriage 
settlement made under the Infant Settlements Act, 1855 (/), he 
cannot make a finally eflectual disjDosition of property by deed (vi ) ; 


(a) Garrett v. IF ilktnson (1848), 2 De G. & Sm. 214, per Knight Bruce, V.-C., 

at p. 248; Beanland v. BradUy (]8o4), 2 Sm. & G. 839, per Stuart, V.-C., at 
p. 343. 

T (1893), 33 Beav. 81, per Eomilly, M.E., at p. 87; Jones v. 

Loch (1885), 1 Ch. App. 25; and see, further, title Gifts, A"o1. XV., pp. -IH 
et seq. 

(c) 22 & 23 Car. 2, c. 10 ; see s. 3. 

(d) Morris^ v. Burroughs (1738), 1 Atk. 399, 403; FJliotv. Collier (1747), 1 

,r ?* 1" y see generally, title Descent and Distribution, 

Vol. XI., p. 20. 

(e) Uenty v. IPm/ (1882), 21 Ch. D. 332, C. A. ; lie De Iloijldon, De llvijliton 
V. De Houhton, [1896] 2 Ch. 385, 396. 

{/) Binchinhroke (Lord) v. Seymour (1784), 1 Bro. C. C. 395, referred to as 
Lwd Sandwich's Case in M'Qiieeii v. Faryuhar (1805), 11 Yes. 467, 479, and in 
' (1843), 4 Dr. & War. 38, 55 ; Wellesley (Lady) v. Morninyton {Earl) 
(1855), 2 K. & J. 143 ; and see title Powers. 

(f/) As to gifts by an infant, see title Gifts, Vol. XV., pp. 402 et seq. As 
to gifts void for undue influence, see title Fraudulent and A'^oidable 
CoN\ EYANCES, Vol. XA ., pp. 77 et seq. As to unconscionable bargains, see titles 
Equity, Vol. XIIL, p. 20; Money and Money-Lending; and compare title 
Contract, Vol. VII., pp. 358 et seq. 

{h) Harcey v. (1748), 3 Atk. 607, per Lord Hardwicke, L.C., at p. 610. 

(i) See pp. 80, 81,posf. 

{k) See pp. 64, 67 et seq., ante. 

f/) IS & 19 Viet. c. 43 ; see pp. 103 et seq., post. 

(m) Co. Litt. 171b; 2 Bl. Com. 291, 292 ; Bac. Abr., tit. Infancy and Age (I.) 3, 
7th ed., pp. 360 et seq.; Com. Dig,, tit. Enfant (C. 2) ; Baget v. Paget (1882), 
11 L. E. Ir. 26, C. A,, per Law, L.C., at p. 28. An agreement, however, in the 
marriage settlement of an infant for the settlement of her present and alter- 
acquii’ed property may sever her joint tenancy in property coming within the 
agreement, the settlement being taken to be for her benefit [Burnaby v. Eyniiahle 
Pieversionary Interest Society (1885), 28 Ch. D. 416). As to surrenders of copyhold 
property, see p. 97, ^mt ; and as to the granting of leases, see pp. 97 et seq., post. 
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since the disposition is voidable by him when he comes of age (n), or 

by his successors in_ title, if it is not confirmed by him when’he 

attains full age or if he dies before attaining full age (u). A 

deed made by an_ infant which does not take efiect by delivery of 

his hand, as, for instance, a power of attorney (p), or which is not 
for his benefit (q), is void. 


_ 207. Apart from statutory authority (r), the real estate of an 

infant cannot be bound by contract, nor settled or alienated by bis 

parent or guardian (s) or by the Chancery Division of the Ilirrh 

Court (/) under its general powers in reference to infants {/O, even 

when It IS for the benefit of the infant (x), unless it is a case of 

salvage («). The court has, however, assumed to deal with the 

interests of an infant in personal estate when it would be for his 
benefit (/j). 


un" !’• p- 10^- As to chimth patrona-e, 

ftce p. 101, Ab to dispositions ior jiavinoiit of debts, see pi). 81 jjo^f 
(«) Co Lit . 171 b ; Perkins, Profitable Hook, ch. i., ’s. 

and V. J a?‘sotts (h 62), :i Burr. 1794,1801 et sen.; v Ilamlrvck (\S\()^ 

17 Yes. ;183; Pcujd v. Pa^et (1882), 11 L. It. L, 20 C. A ^ 

p. 28; P,nrnahjf v. Eqniiahh Pif-versioaanj luferest Soncft/ (iNSob ‘>S cii f) -lllj 
y.er PEAimx, J at p 424. An infant can avoid his disi^lsition durin /inland 

avoidance is as voidable a.s the disposition 
itself, and Ciinnot therefore be final (Littleton’s Teniu’es s ‘>58 * On T itf i“i i 

;kS0 b ; Pac. Abr., tit. Infancy and Age (1.) 7 7th ed n J74 L v T ' u 

(1801), 14 1. C. L. E. 342). For fo^i if' ’reiUdSioi; td 1 

-*^'«^.V^'loi>‘Odia of Forms and Precedents, Voi. 

(o) ir/n'ttmy/mmV Ca.e (130.3), 8 Co. Eep. 42 b- Perkins PmOf-.n.. n i. 

/') See p. 48, unte. 

•}) Ibid. 

Tolls'.):, ;6,r ‘ S'rr&. -s. 

/ 4 \ /r» . _ * * 



H ’’ I’P- 1^5, 140 et se,j., post. 

i p. 177! 

Hurst (IHOW 01 ) 1 ^. p oAA ^ A. ; Re Hurst 


Pnst V. Hurst (1891), ‘^9 L T1 Ti* oio • /.> ’ rn • . , --•> 

Tei^ePs Trosts, IJe Teissier\. 'll 2 Vi.«;,of[ 1893 ] 15 ?'^''^ ^ 

Ilint, 'LpnP"'‘' cl. D. ISO;' Be Hurst, Hurst v 

{!>) Xu 
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IXFANTS AND CHILDREN. 


Sect, 2. 
Alienation. 

Election of 
infant. 

Mortgage is 
void. 

Alienation 
by payment 
on delivery. 


AVaiver of 
rights by 
feme covert. 


Feoffment of 
gavelkind 
land by 
infant of 
fifteen years. 


208. The doctrine of election (c) applies to infants in the same 
way as to adults (d) ; and election will be made by the court on 
behalf of the infant if, on inquiry, it is found to be for his benefit(c), 

209. A mortgage by an infant is, under the Infants Belief Act, 
(./), absolutely void (g), 

210. Payment of money by an infant by his own hand on delivery 
of a chattel is valid and effectual, whether it is for valuable con- 
sideration or by way of gift (//). If it is for valuable consideration, 
It cannot be revoked after any part of the consideration has been 
enjojed by the infant (i); but if the consideration wholly fails, the 
infant can recover back any money paid (4). An infant can also 
lecover back money or cliattels disposed of by way of gift(/). 

An infant married woman has not been permitted to waive in 
favour of her husband her rights in respect of money in court 
her right to an equity to a settlement (/i). 


bUB-bECT. 2.— Gavelkind Land. 

. infant of the age of fifteen years who is seised in fee 

simjne in possession of^ land of gavelkind tenure (o) can on a sale 
of it foi full consideration, but not otherwise (a), effectually alienate 
it b}' feoffment with livery of seisin made by him in person {h). 

(c) As to the doctrine of election, see title Equity, Yol. XIII., pp. 16 et sen. 

(d) Lenncit v. Ilou/dsnw'th (1877), 6 Cii. I). 671. 

(e) Simson \ Jones (mi), 2 Ituss. & M. 365, 374. It applies equally in the case 

01 leal estate (Streafjield v. Streaffteld (1736), Cas. temp. Talb. 176) and personal 
estate [Ilervey Deshonverie (173d), Cas. temp. Talb. 130 ; and see Lrowny. 
i^ron'» (1866), L. IC'iEq. 481. ^ 

(y ) 3( & 38 Viet. c. 62 ; see ibid., s. 1 ; and pp. 48, 49, 63, ante. 

(.V) i\ott,n<j/,am Permanent Benefit Bnildimj SovitU/ v. Thurstau, [1903] A. C. 6. 

1 iv 1 and Age (I.), 7th ed,, p. 367 ; Manlm v. Scott (1663), 

1 Mod. Ilep 124 Jbx. Ch., per IIyde, J., at p. 137 ; Bnckinifha'mshire (Earl) v. 

Brury (1<61), 2 Eden, 60, II. L., per Lord Maxsfield, at p. 72; IVilson V. 

Aearse (1800), Peake, Add. Cas. 196 ; Holmes v. Blo(f<) (1818), 8 Taunt. 508, 511 ; 

Le Burroivs, Ex pogie Taylor (1856), 8 De G. M. & G. 254, C. A. As to gifts by 

inmits, see title Gifts, _ A ol. XY., p. 402. As to the effect of a cheque or bill of 

exchange drawn by an infant, see titles Bankebs axd Banking, A^ol. I., p. 587 ; 

Exchange, Pbomissoby Notes, and Negotiable Instbuments, 

\ ol. II., p. 490. 


/iyrnr - 1 - *7 ’ Laiam/ure and V/ies/nre J unction Hail . Co. v. riLcuei 

^ 128; Be Bnn'ows, Ex parte Taulor, sii)>ra ; Valentini v. 

Canal. (1889), 24 U. B. D. 166. J ^ 1 > 

(/.;) Corpe V. Overton, supra ; Everett v. IVilkins (1874), 29 L. T. 846 ; Hamilton 
\fi^fijl^(i'‘p^lierriit Electrical Enyineeriny Co., [1894] 3 Ch. 589, 

^ f ) K.ee title Guts, Yol. XY., p. 402. As to the presumption of undue 
intiuence in case of gifts to parents and persons in a ffduciaiT position, see title 
Ibaudulent and Yoidable Convey.vnces, A'ol. XA"., pp. 107 et s((p 

(w) Stulls Y. Saryon (IStid), 2 'Beu.y. 496; Alrahani v. Xeivcoynle (IS42), 1- 
bim. 566. 

in) Shipvay v. Ball (1881), 16 Ch. J). 376 ; and see titles Equity, A'oL XIIL, 
p. iO ; Husband and AVife, A’ol. XA'L, pp. 334 et seq., 341. 

(0) As to gavelkind land, see Co. Litt. 140 a, 175 b; 1 Bl. Com. 74, 75 ; 2 
Bl. Com, 84, So, and title Peal Pbopebty and Chattels Peal. 

(a) Be Maskell and GoldfincEs Cordracf, [1895] 2 Ch. 525. 

(1) 2 Bl. Com. 84 ; Bac. Abr., tit. Gavelkind (A.), 7th ed., pp. 49, 50; Pobinson, 
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The feoffment must be evidenced bv a charter or writing signed sect. 2, 
by the infant himself (e), and the livery of seisin should be evidenced Alienation, 
by a memorandum indorsed on the charter or writing (d) ; and, — 
since the infant cannot give a valid receipt for the purchase-money, 
this memorandum should contain an attestation of the payment 
thereof (e). But, although the purchaser may safely pay it to the 
infant, and he can require such payment, its investment'in his own 
name, or in the names of trustees for him, until he attains full a^m, 

IS a preferable course (/). ” 


(Iccea.sed 

persons. 


Suc-Sect. 3 . — Sale far Hpecial Purposes. 

212. '\A here, in an action instituted for the payment of the debts Sale for 
of a deceased person, the land of an infant heir or devisee is decreed P^rment of 
to be sold for the purpose of satisfying the debts, the infant may be 
directed and compelled to convey the land to a purchaser ((7). If 
land liable to satisfy the debts has been devised in settlement, and 
is vested in a person for life, or other limited interest, or is vested 
otherwise than by devise, in the heir of the deceased person, subject 
to an executoiy devise over in favour of a person not existing or 
not ascertained, the tenant for life or otlier limited interest, or the 
hi St executory devisee, or heir, as the case may be, may, notwith- 
standing infancy, be directed to convey the fee simple of or other 
whole interest 111 the land to a purchaser (/i). In either case the 
conveyance by an infant is as eLtual as if he were of fuU age (0 


SteT 4I Case (1G03), 8 

ProirtyS by deed (Real 

-ur 

r/wfi <’Mfin<h's Confract, aaj„-a, at ,,p. 5‘>H o‘>9 

(f/) Debts E^coverv Act, IS3() (1 1 Geo 4 & 1 Will 4 p 4 “'i 7\^ 

nient exteuds to the infanf i ’• /i> ^V' 1 D The enact- 
or 7 *^^ tne iniant heir ot a devisee (Brook v. Smith o Pucc, 

PXECUIORS AX'D ADMINISTRATORS, Vol \IV p '288I rl’ 

indicated in the text unnofps^nrv ■ .V'’ "7’ mndenng the course 

holds and customary freeholds ’ wHcR* the case of legal interests in copy- 

interests in such lands do (I.and Transfe^ Act 189^ (m Tri’ equitable 

The usual practice was to dechl ^ ^ M^) )• 


v'f : ? r c4T):rmr Debts 

^ «»V,* 1 , «)■ - " ^ 

294. 1 , IlemuKj v. Archer (184o), 8 Deav. 


U.L, — XVII. 
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Infants and Children. 

Instead of a sale a mortgage may be directed for the same 
purpose (/i). 

213. The court has power to sell or mortgage real estate, to 
which an infant is absolutely entitled, for the purpose of raising 
money to do necessary repairs to part of the estate, when such 
repairs are in the nature of salvage (/). 

214. In an action for the partition of property ( 771 ), a request for 
sale in lieu of partition may be made, or an undertaking to pur- 
chase the share of another party, who requests the sale, maybe given, 
on behalf of an infant by his next friend or guardian ad litem{n). 
But the court is not bound to comj^ly with any such request or 
undertaking on behalf of an infant, unless it aj^pears that the sale 
or purchase will be for his benefit ( 0 ). On the other hand the court 
may, if it thinks fit, direct a sale of the projDerty on the request of 
any of the parties interested in it, notwithstanding the infancy 
of any of the other j^arties (p). For the purpose of effecting the 
sale, infants who are interested will be declared trustees of their 

shares (7), and persons will be appointed to convey those shares 
to a purchaser (?’). 

215. In an action for redemption or foreclosure of a mortgage (.5), 
where an infant is interested in the equity of redemption of the 

mortgaged property, a sale of the property may be ordered if it is 
clearly for his benefit (0. 

216. In cases where the Lands Clauses Consolidation Act, 
1845 (a), applies, power is given to guardians as respects the lands 
of infant wards, and to trustees, executors, and administrators as 
regards the interests of infant cestuis quo tnistent, to sell and convey 
the lands or interests of such wards and cestuis que tnistent to the 
company or body of persons authorised to purchase the same (h). 


(/c) Debts Recovery Act, 1S39 (2 & 3 Yict. c. 60), s. 1. 

‘ cited in Be Jackson, Jackson v. Talbot (1882), 21 

Oh. 1). j 86, <88, n. ; Be Jackson, Jackson v. Talbot, supra, per Kay, J., at p. 789, 
wheie he said that the jurisdiction should be jealously exercised. 

(?n) See title Partition. 

(1880), 14 Ch. D. 630, dissenting from Platt v. PMt 

(l8o()), 28 \V. R. 533. 

Partition Act, 1876 (39 & 40 Yict. c. 17), s. 6. The court will not make 
^ unless satisfied that the sale will be for the benefit of the infant 
[hxm\n<jton Hartley, supra). If an order for sale is made upon the request 
of an infant, it does not effect a conversion of the infant’s property {Howard v. 
Jallana, [1891] W. N. 210; Be Norton, Norton v. Norton, [1900] 1 Ch. 101). 

{p) Partition Act, 1868 (31 & 32 Viet. c. 40), .s. 3. 

r, Leei v. Cluttov (1875), L. E. 20 Eq. 20; Davis v. Ingram, 

[189 (] 1 Ch, 4,7 ; and see pp. 83, 84, post. 

(r) Davn y. Inyram, supra ; and see pp. 83, 84, post. 

(5) See title Mortgage. 

(0 Conveyancing and Law of Property Act, 1881 (44 & 45 Yict, c. 41), 
6s. 25, 71, Sched. IL, repealing and re-enacting stat. (1852) 15 & 16 Yict. c. 86, 
TT Test (1853), 10 Hare, Appendix II,, j?. li. ; Siffken v. Davis (1853), 

Kay Appendix, p. xxi. ; Wiyham v. Measor (1857), 5 W. R. 394. 

(«) S&9 Yict. c. 18. 

(5) Hnd., s. 7. See title Compulsory Purchase of Laxd and Compensa- 
tion, Yol. YI., pp. 57 , 58. 
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and to enfranchis© their copyhold lands, and exercise their pow^ils^ 2. 
as lords of a manor, and to release lands from any rent, charge, or Alienation, 
incumbrance in which they are interested, and ^to agree for the — 
apportionment of any such rent, charge, or incumbrance (c). 

^ Provision has been made for the acquisition of the lands of Acquisition 
infants as sites for churches or other places of religious worship and huuU 
churchyards (d), cemeteries (c), burial grounds ( /), workhouses (n) 

f f ji * abo V e one acre, as a site purpok-s. 

for an institution for the promotion of science, literature, fine art, 

the diffusion of useful knowledge, and the foundation of libraries! 
museums, and galleries, and for similar purposes (i), or for the 
purposes of the defence of the country (k), and by the Commissioners 
of ^'oods and 1 orests on behalf of the Crown ( 1 ). Special provisions 
have also been made for the sale, exchange, or lease of settled 
land (m) tor the purpose of the erection thereon of dwelliims for the 
working classes (a), or for the purjiose of small holdings (o). 

Sub-Sect. i.-Property hel<l by Infaat as Trustee or Mortgayee. 

217. Where a_ trustee entitled to or possessed of land, or entitled vestin- 
to a contingent^ interest therein, either solely or jointly with any o.ders.“ 
othei person, is an infant, the Chancery Division of the Hio-h infant 
court, and, m cases within their respective jurisdictions, a palatine 
or county court, may make an order vesting the land in any person 
in any manner and for any estate, or releasing or disposing of the 
contingent right to any person (p). In any such cas^ if it is con 

solel} 01 jointly with another person, is an infant, the court may trustee of 


Slock. 


(c) Lands Clauses Consolidation Act, 1S45 (8 & 9 Viet c « s 

»■ 

(g) Union and Parish Property Act, 1835 (5 & G Will -1 c 691 s 1 

1 tv f t Vol. XII., pp. 1 18 et seg. ' 

M Tl ® laTEliARY AND SciEXTIl-TC LxSTTTUTIONS 
(/c) Defence Act, 1842 (5 & 6 Viet c 941 s« in n h ^ 

Act, 1855 (18 & 19 Viet o o A-'i\ Ordnance Board Transfer 

s. 11. ^ ^ 1860 (23 & 24 Viet. c. 112), 

(/) Crown Lands Act, 1829 (10 Geo 4 o 50^ '-ci t 
:: S - p. 94. 


'lUATIOX. 

able in any fund, annuity or security transfer- 

either alone or acconipanild “y^ ot^r' I'v '“^trumeut of transfer, 
therein (Trustee Act, 1^3 (56 & 57^Vict c 53 
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Sect. 2. 

Alienation. 


Infant 

mortgagee. 


Conversion 
of real and 
personal 
property. 


No con- 
version as a 
rule apart 
from statute. 


make an order vesting the right to transfer or call for a transfer of the 
stock, or to receive the dividends or income thereof, or to sue for 
or recover the chose in action, in any other person ( 5 ). 

Wheie a person possessed of or entitled to land, or a contingent 
right in land, as a security for money is an infant, the court may 
make an order vesting or releasing or disposing of the land or right 
m like manner as in the case of an infant trustee (0- 


Sect. 3. — Conversion, 


^ 218 . Real property may be purchased for an infant out of a fund 
in which he is interested, which is capital money under the Settled 
Land Acts, 1882 to 1890 (u), or is otherwise impressed in equity 
with the character of realty (a), where the purchase is authorised by 
these Acts, or by the instrument under which the infant is interested 
m the money {h ) ; and real property in which an infant is interested 
may be sold and converted into money under the authority of the 
Settled Land Acts, 1882 to 1890(c), or of the instrument under 
which the infant derives title (d). 

Apart from these Acts a court of equity will not, as a rule, allow 
an infant s realty to be converted into personalty, or personalty into 
realty (c), and will not order the sale of an infant’s realty even where 
it would be for his benefit(/). Accordingly, money in wLich an infant 
is interested, if it does not partake of the character of realty, cannot 
lawfully be invested in real property (//) ; and if real property in which 
an infant is interested is lawfully sold, the money arising from the 
sale will be impressed in equity with the character of realty (h). 


(s) Ti'ustee Act, 1893 (o(i & 57 Viet. c. 53), s. 35 ( 1 ). See title Tktjsts and 
Trustees. ^ ' 

(0 Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 28. See title Mortgage. 

(y) (1882) 45 & 46 Viet. c. 38 ; (1884) 47 & 48 Viet. c. 18 ; (1887) 50 & 51 
\Act. c. 30; (1889) 52 & 53 Viet. e. 36; (1890) 53 & 54 Viet. c. 69; and see title 

Settlements. 

(a) Fletcher y. Ashhurner (1779), 1 Bro. C. C., Appendix, 497, 499 . As to the 

doctrine of conversion, see title Equity, Vol. XIII., pp. 104 et seq, 

[(}) bettled Land Act, 1882 (45 & 46 Viet. c. 38), s. 21 ; Fletcher v. Ashhurnery 
siqtra, at p. 499. 

(c) Settled Land_ Act. 1882 (45 & 46 Viet. c. 38), ss. 3 , 4 , 59 , 60. For the 

it retains its character of realty s. 22 (5)). 

\d) lAetihtr v. Ashhm'ner ^ supra, at p. 499. Where trustees, who have power 
infant’s real property, do not all agree to do so, the court will not 
oidei the sale even though it would add to the income of the estate (Cyrnden 
{Marqms) v. Murnnj (1880), 16 Ch. D. 161). 

^ ' ^ 460, 7 /frLord Hardwicke, L.C., at p.461. 

D n ^ (1843), 6 Beav. 97 ; Re I)e TeissieAs Settled Estates, 

Re i)e Teissitfs Trusts, De Teissier v. De Teissier, [1893] 1 Ch. 153, but see 
Jnwood V. '1 leyne (1(62), 2 Eden, 148, per Lord Henley, L.C., at pp. 152, 153 ; 
Grnnstone (1772), Amb. 706, 708; Rohiuson v Rohinson (1854), 19 Beav. 


{<j) Oihson V. Scudamore (1726), 1 Dick. 45; Book v. Worth, siijrra, per Lord 
Hakdwicke, L.C., at p. 461 ; Ex. parte Bromjield (1792), 3 Bro. C. C. 510, 
516; Wcire y. Polhill (1805), 11 Ves. 257, per Lord Eldon, L.C., at p. 27S. 
In a suitable case, however, the infant’s money has been authorised to be 
laid out in the purchase of land {Ashburton [Lord) v. Ashburton {Lady) (IbOl), 
6 \ es. 6), and, b}' way of salvage, in the improvement of his real property {Be 
Household, Household V. Household nsS4\ 27 Ch. D. 553; Comcay v. Fenton 
(1S88), 40 Ch. D. 512). 

(5) Book V. Worth, supra; Ware v. Polhill, supra, at p. 278. Compare the 
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Where, however, real property is directed by the court to be sold for 
the purpose of paying costs, the balance of the proceeds after payment 
of the costs is personalty, and descends as personalty (/). An infant 
who is interested in property cannot elect to convert its character 
from personalty into realty or from realty into personalty (A ). 


Sect, i.— Management and Application for Benefit of Infant. 

Sub-Sect. I.—Ih General. 

219 . The powers of tnanaging property in which an infant is 
interested, and of applying the income and, in some cases, the 
capital thereof for his benefit, vary according to circumstances. 
Where the infant is interested in the property under a settlement 
or will, any trusts or powers for providing maintenance or educa- 
tion for, or otherwise benefiting, him, lawfully created by the settle- 
ment or will, are exercisable in respect of the property (f). A power 
to apply income for the maintenance and support of an infant 
authoiises its application for his education (in'), and may be exercised 
during his father’s lifetime in spite of the father’s legal duty to 
maintain the infant (a), if the terms of the power so direct (c) or 
authorise (p). If the power is discretionary, the father or mother 
cannot require it to be exercised (r/) ; and the father cannot obtain 
under it recoupment of sums paid by him for maintenance of the 
infant in the past (/•)• The trustees must exercise their discretion 
for the benefit of the infant, and are not to be deterred from 


statutory results m Foster v. Foster (1875), 1 Ch. I). 588 (.sale in partitio 

action), and JfHand v. L idford (1877), 0 Cli. D. 491 (sale under Lands^Ciause 
Consolidation Act, 1845 (8 A 9 Viet. c. 18) ). 

(t) Seeley v. Jayo (1717), 1 P. AVnis. ;j89 ; Carr v. Fllison (1780), 2 Pro C C 
56; V. /fan, e« 1812), 19 Ves. 102, yer Lord Eldox, KC., at p ill 

Le titl eSuJS. tl XIl’l'! i'" 

(A-) Ijuryess v HoM, [1908] 2 Ch. 048, C. A., following the general princinl 

xm *11 r " ^ ^EomS 

Mv A K 490- ^ -Ve«r/,er v. Youny (1834), ; 

(1 40 J Boav’ y. MaJoel 

Harman v 71899 'Vo’ T" ^ Ch. 150; Kiny- 

S Leaf 88) (Hora v. //ora (1^03) 

!:? ^ P. 229. 

Qrane (1854 18 faVHn ?/!"/ ' ^ «iin. 291 ; 117, i/r v 

V. CurL (1807) 10 L T 090 ^ ^ 

7 ", 

supra • Malc(,h,-,<inrt v 1/ / 1 ^ V x. (V L. Lli.Las. ; Brophij y. Bellair, 

(7) IJiouimon V firin', /I., o .v.L 
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doing what is for his benefit, because it is also a benefit to the 
father (s). 

A trust or gift for the maintenance and education of an infant 

or for his use and benefit, if not expressly confined to his minority* 

may extend to a longer period (0, and may confer on him a life 

interest (a). Where a father by settlement or will provides for the 

mamtenance of his infant children, the provision is assumed to 

be intended to continue until they attain full age(b\ and not to 

^ase, in the case of a daughter, on her marriage under age (c). 

i5ut it IS otherwise where the mother is directed to maintain the 

childien till they come of age, and a son marries and leaves the 
maternal roof (d). 

Wheie land is vested in an infant absolutely, his guardian has in 
aw certain powers in respect of it (c) ; and certain powers have been 
created by statute in respect of land to which an infant, not being 
a married woman, is beneficially entitled in possession (/). 

W here stock, or money produced by the redemption of stock, is 

^ name of an infant who is beneficially entitled thereto, 

e Chanceiy Division of the High Court, on the application of the 

guaidian of the infant, or, if there is no guardian, on an application 

in any cause pending in the court, may order all or any part of the 

income of the stock or money to be paid to the guardian, or any 

othei person, for the maintenance and education, or otherwise for 
the benefit of the infant (</). 

Where property is held by trustees in trust for an infant, 
po\yers, in certain circumstances, of applying the income for his ■ 
maintenance, education, or benefit, have been conferred by statute (A) J 

T?* i, applicable, the Chancery Division of the 

High Court can, in some cases, by virtue of its inherent jurisdic- 

tion (i), direct the income to be applied towards the maintenance 
01 the infant. 


p 9^'^" Wthouse, an Infant (1885), 29 Ch. D. 921, C. A., per Cotton, L.J., at 

o ni. ^ Beav. 587, 594, 595 ; Lonrpnore v. Elcum (1843), 

i” (A^o. 2) (1864), 33 Beav. 474 ; Scott v. 

Aey (1865), 3o Beav. 291 ; Re Booth, Booth v. Booth, [1894] 2 Ch. 282; com- 
pare Re Breeds^ U til (1875), 1 Ch. D. 226 ’ L J 

(1787), 1 Cox, Eq. Cas. 391; Soames v. Martin 

icri ’ Fir I (IS'lS), 16 Sim. 266; Yates v. Maddan 

(ibolj, ^ Hac. & G. 532 ; Wilkins v. Jodrell (1879), 13 Ch. D. 564 ; WUUaras v. 
Papwonh, [1900] A. C. 563, 567, P. C. 

(6) C/mm5er5 v. Goldwin (1805), 11 Yes. 1 ; Martin v. Martin (1866), L. E. 1 

Wood, t.-C., at p. 371; dissenting from iFme v. 

(1830), 3 Sim. 533. 


c) Chambers y. Goldwm, supra; Conolhjy. Farrell (1845), 8 Beav. 347. 

(/) Stamland v. StanUand (1865), 34 Beav. 536. 

(c) See pp. 131 et seq., jmt. 

(/) See pp. 87 et seq., post, 

(q) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), s. 32; Pe 
Pomjtrard (184,). 1 De G. & Sm. 426; Rc Westwood (I860), 6 New Eep. 316, 
ine income will be ordered to be paid to the father of the infant on his petition 
{p Murphy a Minor (1839), 2 I. Eq. E. 24 ; Re Xaish (1840), 9 L. J. (CH.) 252 ; 
Re Ramon, Ramon v. Ramon (1878), 27 W. E. 260). 

(/i) See pp. 88, 89, post. 

(') See pp. 89 et sey., post. As to the nature'and extent of equitable juris- 
diction, see title Equity, Vol. XIII., pp. 4 et seq. 
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Sub-Sect. 2. — Statutory Powers of Management and Maintenance. 

220. Where an infant, other than a married woman, is beneficially 
entitled to the possession of land, whether under a settlement or 
will, or by descent (J), certain powers of management and main- 
tenance in reference to the land are conferred by statute (/r) on 
the trustees appointed for the purpose by the settlement (/), if 
any, or, if there are none, then on the persons, if any, who are 
for the time being under the settlement trustees with power 
of sale of the land, or of part thereof, or with power of con- 
sent to or approval of the exercise of such a power of sale (/a)’ 
or, if there are none, then on any persons whom, on tlie ai^plication 
of a guardian or next friend of the infant, the court having juris- 
diction in the matter (h) appoints as trustees foir the purpose (o). 
The trustees may enter into possession of and carry on or superin- 
tend the general management of the land, with full powers as to the 
timber and buildings thereon, including insurance against fire (/>), 
as to the working of mines and quarries usually worked, as to the 
drainage and improvement of the land, and as to making allowances 
to and arrangements with tenants and others, determining tenancies, 
and accepting surrenders of leases and tenancies {q). Out of the 
income of the land, including the produce of the sale of timber and 
underwood, the trustees must keep down any annual sum and the 
interest of any principal sum charged on the land, and may pay the 
expenses of management and other outgoings (/•). 


[1904^1 ^ [1901] 1 Oh. 38; Re Bradshaa 

Copveyanciiigynd Law of Property Act, 1881 (44 & 45 Yict. c. 41), s. 42 

T ' \ A riT 11^!' trustees appointed for the purposes of the Settle* 

Land Acts (Re Ikhjar, Ilehjar v. Beckett^ [1902] 1 Ch 391) 

(m) Trustees appointed for the purposes of the Settled Land Acts are no 
such trustees (ihid.). 

(n) The jurisdiction is vested in the Chancery Division of the llv^h Court o 
Justice, and in the case of land in the County Palatine of Lancaster, ii 
the Couit of Chancery of the County Palatine (Conveyancing and Law o 
Property Act, 1881 (44 & 45 Viet. c. 41), s. 69). 

(o) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet c 4n s 42 

"mlivS V' tr-l ‘ ^ itoit iHn 

ent 1 t f jointly with the person 

entitled to oi having powers over the other undivided share or shares fCon 

Property Act, 1881 (-14 & 45 Viet. c. 41), s. 42 (6) ) 
override the expression of a contrary intention in thi 
instrument under which the infant is entitled, and takes effect subiect to it 

came fnto o'nemt- inltrumen 
now4raVrnt f Ja^'iary, 1882 {ibid., s. 42 (8)). Where thes. 

poweib aie not confeired, or are not exercised, the rit'hts of entrv int( 

guardian (si 

in r i-ecovered being expendei 

c 781 s 84^ Prevention (Metropolis) Act, 1774 (14 Geo. 3 

not entitled to ® If trance, p. 542, j,ost ; and an infant tenant for life i 

V. 1 Ch"V87). ® expended (Jie Q>M Trusts, FMirn^ 

s. 42 ?iTt2T“‘'wLr^n'“'^ (44 & 45 Yict. c. 41) 

not to commit -on t ^ *^^^1 impeachable for waste, the trustees ar 

restrictions to ^ °ii fli® terms and under th 

(rtid., s. 42 [ 0 ))'^^ infant would have been subject if of full 

(r) Ibid., s. 42 (3). 
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TO («) “lay further apply any income 

which they think proper, according to the infant’s age, for his 

maintenance, education, or benefit, or may pay it to his parent or 
guaidian to be applied for that purpose (t). 

_ The residue of the income is to be invested and accumulated 
m securities authorised by the settlement, if any, or by law for the 

m\es men of trust money, and the trustees have power to vary 
investments ^ ^ 

221 . Subject to the provisions of the instrument under which 
tne interest of the infant arises, and so far as a contrary intention 
is not expressed in it (a), trustees(fc) have by statute (c) certain powers 

property is held by them in trust for an infant, 

■ ® 01 for any greater interest, and whether absolutely, or 

oTra ^ attaining full age, or on the occurrence of any 

event before his attaining full age (d) . These powers do not arise 

f to siiving past maintenance out of accmed income 

not exerct / X ^ N- 225). Where trustees have 

maintemncp rn / dj*'’Cretion, or have exercised it under a mistake, past 
itenance may be allowed [Maherhj v. Tnrton (1808) 14 Ves 499 ■ Stopford 

«?h D ^2, 99; 

s. 42 ““‘I Law of Propert}' Act, 1881 (44 & 45 Viet. c. 41), 

inrotnf 01’ any of the accumulations may be applied as 

acciimiilntpa f cun ent year {ibvL). Subject to any such application the 
ane Tf ho’ belong to the infant absolutely in case of attaining full 

and hAv’rpp ^ female, she marries, it will belong to her for her separate use, 
discbnrL fp “'ii’page.will, even before she attains full agef be a good 

without b'lvi'nVl.^^ the mfant djdng under full age, and, being a female, 

for life ni' K ° Married, then, if the infant was, under a settlement, tenant 
if «iiv L 1 tenant in any entail, the fund is to be held on the trusts, 

deXfpH^n?- fw i settlement; but, if no such trusts are 

or \va<; fpnnnf ^lit^tled to the land by descent and not by purchase, 

held in fmof f ereof m fee Simple, absolute or determinable, the fund is to be 
ner^onnl s personal representatives as part of his or her 

spp titlp- ^v'TTr * administrative duties of trustees generally, 

Property Act, 1881 (44 & 45 Viet. c. 41), s. 43 ; 

the inroTTi’p • [1895] 1 Ch. 101. A dii’ection to accumulate 

of a contrary intention {Re Thatcher's Trvsis 
( Ifji)*!}, JO Un. D. 420V A o-iff v-'X 11 - ^ - 


will nrpvpnf noA V- *’ a gift of an immediate life interest 

bv r,f ,, ^^oiulations of income becoming the property of remaindennen 

l Property Act, 1881 (44 & 45 Viet. 

For kV Humphreys y. Levett, [1893] 3 Ch. 1, C. A.). 

in loco nprp»/ ^ statute is to apply as if the testator stood 

Vol XV^ p 51^" ^ infants, see EncjxlopaBdia of Forms and Precedents, 
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where the interest of the infant depends on an event which may 
not occur until after he has attained full age(c) ; nor wdiere the 
infant on attaining full age becomes entitled to the capital of the 
property only, and not to the interest accrued during his 
minority (/) ; but they do arise when the infant has a life interest 
determinable on bankruptcy or attempted alienation ( 7 ). 

Where the powers arise, the trustees may at their discretion 
pay to the parent or guardian, if any, of the infant, or otherwise 
apply for or towards his maintenance, education, or benefit, 
all or any part of the income of the pro 2 )erty, whether or not 
there is any other fund applicable to that puri)ose, or any person 
bound by law to provide for his maintenance or education (//)• 
The residue of the income is to be invested and accumulated in 
securities sanctioned by the settlement, if any, or authorised by law 
for the investment of trust money ; and the accumulations are to be 
held for the benefit of the person who ultimately becomes entitled to 
the property from which they arise (i). But the trustees ma}' at any 
time, if they think fit, apply all or any of the accumulations as if 
they were income arising in the then current year (J). 

222. Deposits in the post office savings bank in the name of an 
infant under seven years of age may be j^^iid out for his mainten- 
ance, education, or benefit, where the Postmaster-General is satisfied 
that they are urgently needed and will be applied for that 

pui'i^ose (/i). 


Sub-Sect. 'S.—Orders of Court as to Muintenauce. 

5^3. The Chancery Division of the High Court has jurisdiction 
with respect to the income of property belonging to or held in trust 
foi an infant, to take care of it and ajijily it for his maintenance or 
otherwise for his benefit, and accumulate any surplus not required 
to be so applied (/). But where the property is vested in trustees, 

,//') Dvksm, Hill V. Grant (1885), 29 Ch. I). 831, C. A.- lit HolHrd 
ford V. Ilolford, [1894] 3 Ch. 30, C. A., per Kay, L.J., at p. 52, overmliug 

Ae Jejf try, Burt V. Arnold, [mill Ch. (r, I . ” 

(y) Be Lony, Loveyrove v. Bony, [1901] W. N. 166. 
s. 43\l)°'(3y‘^““"“ Property Act, 1881 (44 & 45 Viet. c. 41), 

•i’Ch 1 Humphreys v. Levett, [1893] 

Eomer T T tf’, V. Bowlhy, [1904] 2 Ch. 685, C. A., per 

KOMEi L.J., at p. , 10 ; overruling Be Scott, Scott v. Scott, [1902] 1 Ch. 918. 

s 4^3 f5r ItT^T of Property Act, 1881 (44 & 45 Viet. c. 41), 

L f ■ c accumulations may be aniilied towards 

past inuiiitonnTu-A ,v... 

avin^a 
Revised, 

taiti::, ?'', V"’. '• D. 807 7 a L,l 1 SSllt” T. li k ssf s 

in tL , aZ of if by the redemption of stock, .standing 

title Jl'dqmkvt'- wl orders of court gener:illy, see 

O.itMs A^D OltlJEUs. When the property does not e.x,ceed £500 the 
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Infants and Children. 

upon whom a power has been expressly conferred of aonlvine nt 

0 TwJrr'whllh l‘d“''= “'“‘W. the court wiuTo'uySd.' 

to the Tnl"? " “^^“er p^rejudS 

income availnhlp^f crests (o). If there are two funds producing 
of discretion on tho there has been no exercise 

disSon are invested with the 

fund f om whi r > ^ “^'“^"“ance from the income of the 

sh“onld're“ i^e ;?(;* iutat that he 

accilmulaton"'^ ty to be 

thrXnt tbnl r'" f n ^ paramount intention that 

tne infant shall be suitably maintained (q). 

court \ insufficient, the 

for biq lipnofif for an infant or some other outlay 

nroDPi-fv rc'i o ri ^ provided out of the corpus of his personal 

pronertv (a) ' necessary, by a charge on his real 

1 opeity (a). But the corpus of real property will not be charged 

(m) See p. 85, ante, 

(ISsVSch n^sT’’ "21. C. A. ; Be Wells, Wells v. Wells 

7 * ^ North, J., at pp. 286, 287. 

(1878) T^Ch^TV -''4^7/'^ ^ Hodges, Bavexj v. Ward 

n 2 Sim. & St. 165; Lucas v. King (1863), 

rra/ II- 1 Eq- 369; 7?e Wells, Wetlss. 
income o^a’fonr/; 236, 287. It will be ordered out of the 

rather thnn nnf 


V 11 '-^I'iccoi v uuecuea lo De 
actually necessary [Emvlins v. (iola 

disSr^^^^"^' ^ 300, 

Couiyn8'iw‘\yol'^°T^’'o^^^^ 17 Ch. D. 807; Re Collins, Collins v. 

W n' 229; ^ex4(yorr/, Hunt v. Parry (1886), 32 Ch. D. 383; 

(1881), ig’ch. D 31 ) 5 ^"”'“"^'’ I and see Re Colgan {Infants) 

in unol! thpYIn'f (1801), 6 Yes. 473. A trustee has no power to break 

trust (ibid at p' 474 )^ *** expressly authorised to do so by the terms of the 


Im'T-l ;■ KnUman (1842), 13 

11^21 oVt 7 2 Y. & C. Ch. Cas. 181 ; Farrancev. Viley 
1 ■ Til'll 91 Q D 5.?' i"!^^ (where the property was nnder £20) ; Re Lane (1853), 
V9I . 1“ 362 ; Re Welch (1854), 23 L. J. (CH.) 344. 

Re Cm-l I*"*"!.- ^‘^^chead (1828), 2 T. & J. 243 ; Fentiman v. Fentiman, siijora; 

M 11 ® Eh.App. 415, 417, n. (5); Nottley v. Palmer, Kotiley v. Kottley 

( ), X ur. (x. s.) 968; Re Hoivarth, supra. But the charge will not, in his 
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■where the infant has only an estate in tail or some other limited 
interest (h). 

Where necessary, maintenance may be ordered out of capital or 
income in which the infant has only a reversionary or a contingent 
interest (c). But if the interest be taken under a will, the testator’s 
creditors will be safeguarded (d) ; and where recourse is had to 
income or corpus to which the infant is not absolutely entitled in 
possession, its recoupment, in the interest of parties who are 
prejudiced by the transaction, will be secured by a policy of assur- 
ance on the life of the infant (r), or by a charge on any interest in 
remainder which he may have in the property ( /'). 

224. The court will not relieve the father of his legal duty to 
maintain his infant children (g) by directing maintenance out of 
their property {h), unless he is not in a position to maintain them 
in a manner suitable to their expectant fortunes (i). 

Where maintenance is allowed, the amount will depend upon 
the age, position, and fortune of the infant (A). The court will 


absence, bind the person on whom the estate will descend as heir, if the infant 
dies before attaining full age {lie Ilowarth (1873), 8 Ch. App. 415, 418), 
Re Ilowarth, supra, was apparently decided on the ground that a judgment 
might be obtained against the infant for necessaries supplied to him by which 
his inheritance would be bound {ibid., per James, L.J., at p. 418). It went to 
the very verge of the law, and perhaps beyond it {Cadman v. Cadman (188()), 

33 Ch. D. 397, C. A., per Lixdley and Lopes, L.JJ., at p. 401). See also 
Ex parte M'Key (1810), 1 Ball & B. 405. 

(5) Re Hamilton {Infants) (1885), 31 Ch. L). 291, C. A. j Cadmuu v. Cadman, 
supra ; Re llamhrowjli s Estate, Ilarahromfh v. Hamhrouyh, [1909] 2 Ch. 



Ch. D. 305). 

(^/) Revel y. ]]atkinson (1748),! Yes. Sen. 93, per Lord Hakdwicke, L.C z 

p. 95. 

(1866), 14 AV. R. 535; Re Robinson {Rosa), an Infant (1868 

^H*ra ; Re Bruce, an Infant (1882). 30 AY. I 

(1884), 53 L. J. (cii.) 1108, per Kay, J., at p. 1110. ^ The ordf 

in he Arbuckle, supra, is set out in 2 Seton, Judgments and Orders, 6th ed 
pp. 1002 tt seq. 

if) Ferdiman v. Fentiman (1842), 13 Sim. 171; Re Colgau {Infants), supra 
Re Tanner, supra, per Kay, J., at p. 1110. ^ 

{g) See pp. 114, 115, pos^, 

(!'»■). 1 Atk. 513, 515 ; Butler v. Butler (1743), 3 All 

On. li- r 3^9: ^-^'‘drews v. Rartinyton (1790), 

no Similar obligation on the mother during th 
ns'A a n? V /la»m-s<.r(1819),4 Madd. 275; llodgens v. Ilodyer 

r» Beav 310)" (Douglas v. Andrews (1849 

(1784), ICox.Eq. Cas.SO; Haley v. Banniste: 

fm-tm’ Ax j-arte IVWiams (1846), 2 Coll. 740. If the infant 

V s;/; view will be taken of the father’s position (Jervok 

l'»7«an>s, Ex parte Williams, supra ; Re Allai 
Unvetoek v. llavelork (1881), 17 Ch. D. 807). < I > 

ri Johnston (XWotS), 21 Beav. 53( 

fKn o\ I' at pp. 537, 538; Griygs v. Gibson, Maynard v. Gibso 

iunrrP'JAAV'^^ iVai/imn/ (1866), 14 W. E. 538 ; Be Allan, Havelock v. Havelod 

A O ’ai- (1*^’'^'^)- 32 Ch. D. 229 ; Barnes v. Ross, [1896 

• 020 ; Re ]\ulker, Walker v. Buncombe, [1901] 1 Ch. 879. The amount ma 
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take into consideration the pecuniary position of the infant’s 
father (i), or mother (hi), and also the interests of his brothers or 
sisters who are otherwise insufficiently provided for, and may 
benefit by the allowance («). The court may allow a larger sum 
than IS actually required for his maintenance (o), and, if his 
interests so require, a further amount will be directed, notwith- 
standing that maintenance has been expressly provided for him 
under a settlement or wil^j:)). 

On the same principles as regulate directions for future 

maintenance, the court will direct the recoupment of sums advanced 

for the past maintenance of the infant by his father (u), or 

mother (?•), or other relatives (s), or by executors or trustees (t), 

01 a s ranger (i/), except where the advances must be regarded as 
having been made bj way of gift (a). 


Advance- 
ment out of 
capital by- 
trustee or 
the court. 


Sub-Sect. Advance-merit out of Capital. 

225 . An advancement for placing the infant out in life, or 

eiwise 01 a special benefit to him, as distinct from ordinary 
am enance and education {h), may be made by a trustee in suit- 

• capital of the personal estate in which the 

in an as a vested or presumptive or contingent interest, where it 
IS authorised by the terms of the trust (c), and by the Chancery 

be mcreased as the infant grows older {Nunn v. Ilarveij (1848). 2 De G. & Sm. 

bfnfllT 2 Bro. C. C. 231 ; Jervotsev. Silk (1813), Coop. G. 

will nnA ^{av^lock (1881), 17 Ch. D. 807. But a direct benefit 

L. J (cu ) ““ infant’s propert}' {Re Stables (1852), 21 

n 1 Ves. Sen. 157, per Lord II.,uidwicke, L.C., at 

fi896] A 1 Cox, Eq. Cas. 179; Barnes v. Ross, 

I Duchess) (1742), 2 Atk. 444, Lord HaedwickE, 

LO v. Tweddell aSTl), Turn. & E. 1, per Lord Eldox, 

T (D i P' i v. Beaufort {Duke) (1827), 2 Euss. 1, per Lord Eldon, 

C A Unsound Mind) (1882), 20 Ch. D. 451, 

(^87^ TL ^ i^'E-. at p. 457; Re Walker, Walker y. Duncmnbe, [1901] 1 
considprpd ( interests of an illegitimate brother of the infant have even been 

(1820), 1 Jac. & W. 647). 

(1885) S Ch D S. ^2?^^^ 

Ves.321; Re Walker, Walker y. Buncombe, 

(p Reeves y BryTwr (1801), G Yes. 425; Sherwood y. Smith (1801), 6 Yes. 

Tm-’ Iv «r/'-o 1 Ball & B. 240; Parsons v. Peters (1865), H 

(r \ A t ” “i-d (1878), 7 Ch. D. 754. 

456 ;^ Brown ^ 

Atl-^ I'ecouped to a brother {Boijcot v. Cotton (1738), 1 

Atk. 002, ooG, oo(), and to a brother-in-law {Re Welch (1854), 23 L. J. (CH.) 

M^aheflTTr p'^0-1). 9 Ves. 285; Collisy. Blackburn (1804), 9 Yes. 470; 

Maherlyy Burton (1808), 14 Yes. 499. 


a )’6 • y (1719), 1 P. Wms. 558. 

(hi ir V. Cottrell (1871), L. R. 

■ w p ^Utherell (1801), G Ves. 473, 474; ^ 


^ 12 Eq. 566. 

13 W R 312 (ItiOl), 6 A es. 473, 474; Bimpsvn v. Brown 

(c) Re Aldridye, Abram y. Aldridye (1886), 55 L. T. 554, C. A. 
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Division of the High Court out of capital in which the infant has 
an absolute interest (rf), or, with the consent of the other persons 
interested, out of capital in which he has less than an al?solute 
interest (c). The court, however, has no power to charge the real 
estate of an infant for the purpose of his advancement (/). The 
mere conferring of ** a power of advancement ” upon trustees, without 
specifying the property out of which the advancement is to be made, 
does not authorise it to be made out of capital to which the infant 
would otherwise have no right (//). 

The word “advancement” is properly appropriate to an early 
period of life(/0 ; but a power of advancement is often so worded 
as to include any other benefit, and its operation is sometimes 
expressly extended beyond infancy (?). Such extension must, 
however, be expressly authorised (j). If a trustee without express 
authority makes an advance, for a proper purpose, out of capital to 
which the infant is absolutely entitled, the advancement will be 
sanctioned (/t). If the infant was only entitled to the capital con- 
tingently on his attaining full age, the advancement will be allowed 
if the infant attains full age (/); but if he dies during minority, the 
trustee will he liable to account for the advance to the person wdio 
thereupon becomes entitled to the property (//(). 

226. The advancement must not be merely to put money into 
the infant’s pocket (//), but must be for a definite purpose for the 
infant’s benefit (o). 

The advancement must be replaced, if it is not applied to the 
intended purpose through the default or negligence of the trustee 


{(l) Walker Wetherell Ye^. per Grant, AI.R., at p. 474 

Curtis V. CurtiSj [1901] I. U. ;1T4. 

(e) Evans v. Massey (1820), 1 Y. & J. 196. In Franklin v. Green (1090), 2 Yern 
137 (as explained in Lewin on Trusts, 1 1th ed., pp. 718, 719, n. (a)), th< 
advancement of an infant who died before attaining full age was sanctioned a: 
against his brothers and sisters who took his share in the capital b 3 'survivorship 
(/) Re J)e Teissier's Hetiled Estates, Re De Teissier's Trusts^ De Teissier v 
Be Teissier, [1893] 1 Oh. 153. 

(<?) Re Aldruhje, Ahram v. Aldridye (1880), bo L. T. 554, C. A. 

(A) Re Kershaw's Trusts (1868), L, R. 6 Eq. 322, per Malins, V.-C., at p. 323 

(t) Ibid.; Lowther v. Bentinck (1874), L. R. 19 Eq. 100; Re Breeds' H77 
(1875), 1 Ch. D. 226. 

{j) Clarke y. Hoyy (1871), 19 W, R. 617. 

{k) II orthinyton y. M'Craer (1850), 23 Reav. 81, per RoMiLLY, M.R., at p. 85 
But the advance will not be sanctioned where the infant’s father is th' 
trustee ^(7)ar/ey v. Barley (1740), 3 Atk. 399). 

U) Worthinyton y. M'Vraer, stqwa. 

(m) Ibid., at pp. 85, 86. 

[n) Roper-Curzvn v. lloper-Curzci (1871), L. E. 11 Eq. 452, per Lor 

Eomiixy, M.E., at p. 45:5. i > J 

teen allowed for purchasing a commission in the army {Cope v 
I dmo((1771), cited in Thompson v. Thompson (1844), 1 Coll. 381, 396, n. (a) 
M-ans V. Mossey (1826), 1 Y. & J. 196 ; Lawrie v. Ranhes (1858), 4 K. & J. 142) 
putting out as apprentice {Sirinnock v. Crisp (1681), Ereem. (cir.) 78; Frank 
V. Green, supra; Simpson v. Brown (1865), 13 W. E. 312; Curtis v. Ciirti, 
nllrri' ®™‘Krating (/i-e AV/^am/ (18:50), 1 Euss. & M. 499; Be Salter’s Trust 
N .) N P'«'chasing an outfit {Be Welch (1854), 23 L. J 

iril.) .544); furnishing a house {Perry v. Perry (1870), 18 W. E. 482) ; pro 

vi( ing on marriage a settled fund to j'ield income (Bopcr-Carzon v. Boper 
turzon, svpra). 
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Sect. 4. 

Manage- 
ment and 
Application 
for Benefit 
of Infant. 


Infants’ land 
deemed 
settled land. 


Exercise of 
powers of 
tenant for 
life in case 
of infanc}'. 


Infants and Children. 

after its having been so 
has no contofS!’”" ^ over .Meh h. 

Sect. ^.—Settled Land. 

Scb-Sect. l.-statutory Settlement where Infant absolutely Entitled. 

'''' “ possession (r) in his 

Act tiir efet 1 ^ provisions of these 

Sub-Sect. 2.— Dealings tuith Settled Land. 

lan^d^M ^nd^^oln ""I settled 

0 iSS t “ ‘''= rhd Acts, 1882 

orifThi-^n^^^'^^^ trustees of thetettlemeut, 

court on fEo ^ persons and in such manner as the 

friend nf 1 -ha ^ testamentary or other guardian or next 

in ant either generally, or in a particular case, orders (^). 

(i>) Simpson Y Brown (1865), 13 W. E. 312. 

■with the adv^anceinpnt^ (1S5S), 4 K. & J. 142, where the commission purchased 
M ^ afterwards. ^ 

death before aHai!!/^ vested estate liable to be divested in case of 

and the infant hpb n^^ ^ 

31 W. E 764'! biif n owning land {/^e ll >//5 (1883), 

Settled Es(ote\ms) contingent interest {Be Homes 

V.S <■?> ?b™; vf c. . « 

S I "HH ■« S' * « v.K>3?,,tr “ 

n\ Q !li j T SETTLE^rENTS. 

infant hi 1882 (45 & 46 Yict. c. 38), s. 59. Except where the 

/loooN contingent interest m the land ( Liddell T.iddplJ -u Liddell 


married woman ^ ^7; except also, perHaps, where the infant is a 

■visions of the Set tloH T ^ 1 a The application of the powers and pro- 

5 ^fants has (^)> to the lands 

of Property Act issi the provision of the Conveyancing and Law 

is LiS\n hh .5 ^ that land to‘ which an infant 

interest at a ronf I'c^f ^ j estate in fee simple, or for any leasehold 
Act 1877 (40 Kr 41 V 4 ^ deemed a settled estate within the Settled Estates 

(rf) See note (s), supra. 

("n & 46 Viet. c. 38), ?. 58. 

ss o—i'H and ’i.l “o’ > Settled Land Act, 1890 (53 & 54 Yict. c. 69), 

anpointed hv ^5 & 46 Yict. c. 38), s. 60. The persons 

land out of oonrf I® trustees may be empowered to sell the infant’s 

Leialdonx Pr’ Vi on of the infant [Re Brice, 
sale of lanri f 7 ” \ T’or form of conditional contract for 

infant absolutely entitled, where there are no tmstees of the 
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But it is doubtful w^hether these powers are exercisable where the 
infant is a married woman (//). 

The trustees of the settlement, for the purposes of the Settled 
Land Acts, 1882 to 1890 (i), are not constituted trustees with power 
of sale of the settled land within the meaning of the Conveyancing 
andLawof Property Act, 1881, s. 42 (A*), so as to entitle them to enter 
into possession of the land during a minority and hold it as against 
the testamentary guardian of the infant (/) ; but they can exercise 
their powers without the consent of the testamentary guardian ( ///). 

"Where in the absence of trustees of the settlement persons 
are authorised by an order of court to exercise the powers of a 
tenant for life on behalf of an infant during his minority in relation 
to the sale of land, and to carry out a certain sale(n), it is not 
necessary to appoint trustees of the settlement for the purpose of 
receiving notices of the sale (o); but the order in such a case ought 
to direct that the purchase-money be i)aid into court (p). 


Sect, 6. — Rerjistered Laud. 

229 . Where a person who, if not under disability, might have 

made an application, given a consent, done an act, or been party to 

a proceeding, in relation to any land or charge under the Land 

Transfer Acts, 1875 and 1897 (q), is an infant, liis guardian may 

act on his behalf in the same manner as he himself, if free from 

disability, might have done in those respects, and may otherwise 

represent him for the purposes of these Acts(r). Where an infant 

has no guardian, the court may appoint a guardian to act on his 

behalf for such purposes, and may from time to time change the 
guardian (s). 

The provisions of the Trustee Act, 1893(0, with respect to 
infant trustees and mortgagees and the making of vesting orders, 
apply to registered land and charges (a). 

The option which is given to a tenant for life of deciding 
whether settled land shall be registered in his name, or, where there 
are tiustees with power of sale, in the names of those trustees, or, 


settlement see Lncyclopnedia of Forms and Precedents, YoL XII., p. 200 • ai 
lor form of conveyance by trustee, see ibi<L, pp. 520, 718. 

(h) bettled Land Act, 1882 (45 & 46 Viet c. 38), s. 61 (1). 

(0 See note (s), p. 94, ante. 

fn 5 I'P’ 88, ante. 

[I] lie Helyar, Ilelyar v. Beckett, [1902] 1 Ch. 391. 

ini) Re Nevjcastle'8 {Duke) Estates (1883), 24 Ch. D. 129 14‘> 

(/O See note (r/), p. 94, ante. 

0) Under the Settled Land Act, 1882 (-15 & 46 Yict. c. 38), s. 45. 

/ ^ Contract (1887), 35 Ch. D. 338. 

7 38 & 39 Vict. c, 87 ; 60 & 61 Viet. c. 65. 

lai d As to registen 

land generally, see title Real Phopeuty and Chatt^s Real. 

(t\ if Vict. c. 87), s. 88. 

C) 56 & 5/ Vict c. 53. 

1893 (38 & 39 Vict. c. 87), s. 85. The Trustee Ac 

Tnufl T* f A c*y3), IS now substituted for the Acts referred to in tl 

f52 Sr f (^^ ^ Vict. c. 87), s. 85 (see Interpretation Act, 18i 

3 Vict. c. 63), 8. 38 (1) ) ; and see title Trusts and Trustees, 
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Infants and Children. 


Sect. 6. 

Registered 

Land. 

Tnfant 
interested 
in doubtful 
question of 
law or fact. 


Capacity of 
infant to be 
a copyholder. 


Admittance 
of infant. 


where there is an overriding power of appointment of the fee 
simple, in _ the names pf the persons in whom that power is 

hirguarciian^^^^^ infant tenant for life by 

230 Where a doubtful question, either of law or fact, arising 
upon the examination of the title to land in which an infant is 
mteiested is referred by the registrar for the opinion of the High 
Court of Justice(r/), any other person interested in the land may 
apply to the court, as defined by the Land Transfer Act, 1875 (e), 
foi a 'J^'i'ection that the opinion of the court to whom the case is 
referred shall be binding upon the infant (/). The court to whom 

iiecessary, appoint a guardian to 
^ ^half of the infant ; and, if it is satisfied that the interests 
0 e in a,nt will be sufficiently represented in any case, it makes 

that the infant shall be conclusively bound; 
and he is thereupon conclusively bound by any decision of the court 
having cognisance of the case (y). 

Sect. 7. — Copijliolds. 

231 . An infant may take a copyhold estate by grant (/(), and 

rnay ecome entitled thereto by descent or by surrender to the use 

0 a VI 01 otherwise (i) and, in the absence of a special custom 

0 le contiaiy, the lord is bound to admit an infant, who is entitled 

0 become tenant of a copyhold tenement {k), on due claim by his 

guardian in socage, that is, his next of kin to whom the tenement 
cannot descend (/). 

here an infant is entitled by descent, or by surrender to the 
the use of a \yill, or otherwise, to be admitted tenant of copyhold 
and, he, in his own person or by his guardian (?«) or attorney (a), 

1897 ((iO & 61 Viet. c. 65), s. 6. 

(J) Act, 1875 (38 & 39 Viet. c. 87), s. 88. 

tliP i^enior judge of the Chancery Division of 

nf ^ Jii^tice(or m his absence, or at his request, any other judge 

os thfi ''®eation, the vacation judge or the county court), 

Rules 0 ^ 3 ' D Transfer Rules, 1903, r. 299 (Statutory 

(n T ^ VII., Land (Registration), England, p. 82)). 

./ ) Land Transfer Act, 1875 (38 & 39 Viet, c” 87), s. 76. 

[(f) I OKI., S. M. ' 

Co™Plete_Copyholder, s. 36 ; Watkins, Treatise on Copyholds, 

’’ infant’s capacity to act as steward of a 
Vol y'lll ^ \ As to copyholds generally, see title Copyholds, 

/ •\ -r ■> * ^ SCff, 


2 M. S. 504. 

appointment and duties of the guardian of an infant copyholder, 

seetitleCopvnoLDS.Vol. VIIL, pp. so, 81 . 

f guardian may, by writing under his hand and seal- 

appoint one or more attorneys on his behalf on orltm'ttanct 

to copyhold land (Infants’ Proiierty Act, 1830 ( 

jor lorm of appointment, see Encyclopredia of b'ormsand Precedents, voi. 

Tor form of admittance of an infant by next fiiend, see ibid., 
\ ol. A p. 21a. 
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as the case may require, is to appear at one of the three next 
courts kept, after the usual notice, for the manor of which the land 
is parcel, and there offer himself to be admitted (o). In default of 
appearance of the infant in person or by his guardian or attorney, 
and of acceptance of the admittance, the lord or his steward, after 
the three courts have been held and proclamations regularly made, 
may at a subsequent court appoint an attorney to take the 
admittance of the infant (p). 

If the fine on the admittance of an infant (7) is not paid within 

three months after a written demand has been left with his 

guardian, or with the infant himself, if he has no guardian, the lord 

of the manor may enter upon and hold the land for the purpose of 

recovering the amount of the fine, with incidental costs, out of the 

rents and profits (r); and a guardian, who pays to the lord the tine 

and the amount of those incidental costs, may enter upon and hold 

the land for the purpose of re-imbursing himself the sum so paid 
by him(.s). 

232. An infant is not liable to forfeit his copyhold land for 

neglecting or refusing to come to a court, or to be admitted to the 

land, or to pay a fine imposed upon his admittance thereto (0, or 

foi any other cause (a) ; except, after reaching the age of discretion, 

for contempt, as by refusing to pay the accustomed rent, or 

committing voluntary waste, after frequent warning from the 
lord (h), 

233. The surrender of copyhold land by an infant has been 

recognised as valid by special custom (c). But where there is 

no such special custom, it is voidable by him on attaining full a^^e, 

or by his successor in title, if he dies before attaining full a-^e "or 
without confirming it(d). 


Sect. 8. — Leaseholds and Leases, 

Sub-Sect. l.—Acqaisitum and Ttnure h>/ Infant, 

(i.) In General. 

234. A lease to an infant, or the assignment of a lease to a: 
mtant, is voidable by him when he comes of age(c), and he cannc 


^ & 1 Will. 4, c. Go), s. ;3. 

Ihiil, ss. 0, C, 10. 

(/•) IhUL^ ss. 0, 7. 

(s) Ihid.j s. 8. 

CwLt qnonsqne (Dimes v. Gra^ 

(Proprietars) nsv>{ 'i IT i n Junction Can 

p. 4^ il. C. Cas. /94); aud see title Copyholds, Vol. VII] 

in r ^"“Pleto Copy-IIolder, s. 59. 

(y) i hul, 

at tiiiS four°L^ v..SWu-sfer (1639), Toth. 109); and eve 

(d) Watkins W®. [392] ) 

(e) Bae. Abr., tit. Infancy and Age (I.) 8, 7th ed., p. 370; Ketsey\ Ca 
ll.L. — XYII. 
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Infants and Children. 


T v! covenants contained in the lease, either during 

Seals 11 f /T age, for rent falling into arrear duilng 

and_^ases. his infancy (/), nor for a sum in respect of his use and occupation 

of the demised premises (g), unless it can be shown that they were 

necessary for a person m his station of life(/0. But apparently 

the lessor can distrain against him for rent in arrear (i). 

A surrender of a lease by an infant is void if a new lease in 
consideiation of which it is made is for any reason void(j). 


Surrender of 
lease. 


Renewal of 
lease by or 
ou behalf of 
infant 
leaseholder. 


Renewal 
in name of 
trustee. 


(ii.) Renewahle Lease. 

235. A\here an infant is entitled to a renewable lease, he or his 
guaidian or some other person appointed in his place may be 
empowered by an order of the High Court of Justice, or either of the 
Chancery Courts of Lancaster or Durham (/,), where those courts 
lespectively have jurisdiction, to surrender the lease, and take for 
the benent of the infant one or more new similar leases of the 
premises comprised in the surrendered lease (Z). The fine or 
premium paid on the renewal, and the incidental expenses, must be 
paid out of the infant’s estate or will be a charge on the premises (w/)' 

236. The principle of equity that a trustee, or guardian, or any 
one otherwise in a fiduciary position, who takes a renewal in his 
OTn name of a lease in which the person to whom he stands in a 
fiduciary jrosition is interested as lessee, holds the new lease in 
trust for that person (»), is enforced with special strictness when 
that person is an infant (o) ; even though the lessor refuses to 


(1613), Cro, Jac. 320; Mahon v. O' Farrell (1847), 10 I. L. R. 527; Blahe v. 
toncannon (1870), 4 I. E. C. L. 323. The lessor can avoid the lease if the 

mi^t 1ms obtained it on the pretence of being of age (Leinprim v. Zawye (1879)^ 

12 Lh. i). 67o). 

(/) Infants Relief Act, 1874 (37 & 38 Viet. c. 62). 

iX 'A**.*'® (1835), 1 ycott, 458 ; Leinin-icre v. Lanae, supra. 

CO Crispy. Churchill (1794), cited in Lluyd v. Johnson (1798), 1 Bo.s. & 1’- 
340 ; Lowe y. Griffith, supra. 

Co. Eop. 84 b, it was laid down that an infant 

£ ■ . • a manor subject to a quit rent could be distrained upon 

ioi the rent lu an*ear durinp^ his minority. 

1 (J63S), W. Jo‘. 405. An infant cannot sun-ender a 

lea^ , jet n he takes a new lease for a greater interest, it is good until avoided 
bj nun. But if he takes a new lease for the same term and no more, it is void, 

increase of term or decrease of rent (Granye v. Living 
(lObo), U. Bndg. 107, per Bridgmax, O.J., at p. 117). As to sunender of 
leases generally, see title Landlord and Tenant. 

l/*! Ao _ J • J » ^ ^ ^ 


jurisdiction where the legal estate is vested in trustees 
(lie Griffiths (an Infant) (1885), 29 Ch. D. 248). As to the power of trustees to 
renew such leases, see title Trusts anii Trustees. 

m) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 05), s. 14. 

n) Keech y Sandford (1726), 2 Eq. Cas. Abr. 741; S. C., 2 White & Tud. 

E. t., ,th ed., p. 693; see titles Equity, Vol. XIII., p. 155; Trusts axu 
Trustees. > i > 

(o) Walleyy 117,/% (1687), 1 Yern. 484 ; Blewett v. llillett (1774), 7 Bro.Parh 

4 Bro. C. C. 161 ; Griffin y. Griffin (1804), 
1 bch. A Eef. 352, 354 ; Midvany y. Dillon (1810), 1 Ball & B. 409. 
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renew the lease to the infant himself (^j), and although the person 
taking the renewal is himself jointly interested in the lease (r/). 
Where a lease is renewed to a person who is jointly interested 
in the lease with an infant, but does not stand in a fiduciary position 
to him, he holds the new lease for his own benefit to the exclusion 
of the infant (r); except that a tenant for life, who takes a renewal 
of a lease in his own name, is deemed to renew it for the benefit of 
himself during his life and of the remaindermen after his death (a). 


Sub-Sect. 2. — Leases of InfcuiVs rroiiertij. 

(i.) By the lufaut, 

237. A lease of an infant’s property made by himself without 
judicial authority is void if it is necessarily to his prejudice (f;), 
and in other cases is insecure, since it is voidable by him after 
attaining full age, or by his successor in title (c)- But he cannot 
avoid it during his minority (d), and he is bound by it if he 
continues to accept rent in respect of it after attaining full age (e), 
or if he, after attaining full age, or his successor in title, recognises 
the validity of the lease (/). The lease cannot be repudiated bj' 
the lessee {rj). 

(ii.) }hj the Guardian or Trustees. 

238. The power of a guardian to make leases of his ward’s 
property is part of his general powers as guardian (//). 

239. Where an infant is tenant for life, or has or would, if of full 
age, have the powers of a tenant for life under the Settled Land 


( /)) Keech v. Handford (172(3), 2 Yai Cas. Abr. 741 ; Ex jjarte Bennett (1805 
10 Vcs. 380, per Lord Eldon, L.C., at p. 380. 

(7I Ex parte Grave (1799), 1 Bos. & P. 376. 

'r) Be Biss, Biss y. Biss, [1903] 2 Ch. 40, C. A. 

,a) Taster v. MarrtoU (1708), Aiab. 008 ; Batvc v. Chichester {XITY), Amb. 715 
Ikh^’ifKj V. Vowles (1783), 1 Bro. C. C. 197 ; James v. Dean (1805), 11 Ves*. 38.‘ 
(5) Zouch d. Abbot and Hallet v. Parsons (1705), 3 Burr. 1794, 1807, 1808. J 
an infant grants a lease reserving no rent, it will be void (Lane v. Comper (1575 
Moore (k. b.), 103, 105 ; Blunden v. Baufjh (1033), Cro. Car. 302, 303), unless 
18 beuetcial to him in some other way {Baines v. Machin (1008), Nov 130 

V rate, it will b 

voiaable by him even during his minority (*S7a(or v. Trimble (1801), 14 I. C. L. I 

34-, Hayes, J., at p. 357). But the rent need not be the best obtainabl 

diwr ■ J V. Brady, supra, at p. 05). As to th 

^ M ^ T -If contracts of an infant, see p. 03, ante. 

[e) to. Litt. 308 a; Bac. Abr., tit. Infancy and Age (I.) 7, 7th ed n 375 

Barnes v. Maclun, supra; Blunden v. Bauyh, supra; Zouch d. Abbot ahd'llalb 

aiipp act of avoid 
ance (Uator v. Brady, supra, at p. 66). 

6g' J-. at p. 35G ; Slat or v. Brail, 

U) A shfiM V. Ml, field (1626), Godb. 36-i ; Smith v. Low (1739), 1 Atk. 489 
Cn 'star s. 477, per Lord Ellexuouougii, C. J., at p. 48( 

P 607 Vnr f Y. & C. (ex.) o86, /,er Lord Apingeh, CiB., t 

of Poms and^rreceLn7s!'\^! Vl'pp"'™^^-^ ^"cydopa'd' 


Tx . , v,i. T X., < , 558. 

^ y^ouch A. Allot and ILallet 

{h\ 4pfl? Cmwin (1669), 1 Mod. Bep. ' 

V ; ^ee p. u_, post. As to leases generally, see title Laxdlokd and Texa> 
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Infants and Children. 


Sect. 8. 

Leaseholds 
and Leases. 


Leases of 
infant’s land 
xmder 
direction of 
the court. 


Leases under 
the Settled 
Estates 
Act, 1877. 


Renewal of 
leases by 
infant lessor. 


Acts 1882 to 1890 (i), m respect of settled land, or is absolutely 
entitled to land in his own right (./), the powers of leasing conferred 
hy these Acts on a tenant for life (k) may be exercised in respect of 
the behalf of the infant by the trustees of the settlement, 

and it there are none, by such persons and in such manner as the 
competent court (/), on the application of a guardian or next friend 
ot the infant, either generally or in a particular instance orders (w). 

(iii.) Umler Direction of the Court, 

2^. Where an infant is entitled to land in fee or in tail, or to 
leasehold land for an absolute interest, and it appears to the 
couit to be for his benefit, he or his guardian in his name may 
he empowered by the court to grant building, refiairing, mining, 
impioving, agricultural and other leases of the land for such terms 
of years and subject to such rents and covenants as the court 
directs, but no fine nor premium must be taken, and the best 
obtainable rent must be reserved (n). The leases are settled by the 
couit, and counterparts, executed by the lessees, must he deposited 
in the master s office until the infant attains full age (o). 

241 . Where a person entitled in bis own right to land for an 
estate in fee simple, or to leasehold land at a rent, is an infant, the 
provisions of the Settled Estates Act, 1877 (;?), as to leasing (^) 
apply to the land as if it were a settled estate (r). 

242 . Where an infant might, if of full age, be compelled under 

or agreement to renew a lease, he or his 
guardian in his name may he directed hy the court to accept a 
surrender of the lease and execute a new similar lease (s). If fh® 
infant is not within the jurisdiction, such person as the court thinks 
proper may be directed by the court to accept the surrender and 


(1887) 50 & 


Oi 


•jA ^ m 5 ^ Viet. c. 18 ; 

c. ^0 ; (1889) o2 & 53 Viet. c. 36 ; (1890) 53 & 54 Viet. c. 69. 

)■?( o ® P' see title SETTLEsrENTs. 

(/o) bettled Land Act, 1882 (45 & 4G Viet. c. 38), ss. 6—17, 20; Settled Land 
Act, 1889 (o2 & 53 Vict c. 36), s. 2 ; Settled Land Act, 1890 (53 & 54 Viet. c. 
69), ss. (, 8; and see title Settlements. 

(i) The Chancery Division of the High Court, and also, as regards land in the 

Lo of Lancaster, the Coui-t of Chancery of the County Palatine 
(Sett ed Land Act, 1882 (45 & 46 Vict. c. 38), s. 46 (1), (8) ). 

T (“fo & 46 Vict. c. 38), ss. 58-60 ; Cecil v. Langdon 

D886), o4 L. T. 418. For form of lease, see Encs’clopaedia of Foims and 

Precedents, Vol. VII., pp. 643, 645. 

(«) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), s. 17. 

lease or the capital mansion-house and the park and grounds held therewith is 

to be made for a period exceeding the minority of the infant (ibid.). The court 

has jurisdiction where the land is limited in fee defeasible on the happening of 

certain events (Ae Clark (1866), 1 Ch. App. 292), and where the infant’s estate 

IS m remamder after a life estate {lie Letchford (1876), 2 Ch. D. 719), and where 

o.In IS vested in ti-ustees {Re Griffiths {an Infant) (1885), 29 Ch. D- 

\ T . ’ Judgments and Orders, 6th ed., pp. 1029 ei seq. 

Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), s. 17. 

Cl 40 & 41 V)pt O ^ 
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execute the new lease (i). The fines, premiums, and moneys 
received on account of the renewal of the lease are to be paid to the 
guardian, and applied under the direction of the court for the benefit 
of the infant; or, if the infant is out of the jurisdiction, they are 
to be paid to such account and applied in such manner as the court 
directs (a). 

Sect. 9. — Adroit sons, 

243- An infant, however young he may be, can hold the advow- 
son or patronage of a benefice, and can present to the benefice on an 
avoidance thereof (6). His hand may be guided by his guardian to 
sign the presentation (c). But the guardian is supposed to find a 
fit person for the infant to present (d). "Where an advowson is 
vested in trustees upon trust to present such clerk as a designated 
person, who happens to be an infant, shall nominate, they are com- 
pellable in equity to present the infant’s nominee (e). The fact of 
the patron being an infant will not extend the period of six months 
within which a presentation must be made in order to avoid a lapse 
to the bishop (/). "Where during the minority of a patron the 
right of presentation is expressly vested in trustees, the power to 
consent to the sale of glebe lands of the benefice vested in the patron 
by a private Act of Parliament will nevertheless be exercisable 
during the minority by the guardians of the infant, and not by the 
trustees (fj). 


Sect. 10 . — Settlements and Corenants to settle on Marriaffr. 

Sub-Sect. 1 . — At Common Law, 

244. A settlement, or covenant to settle, made or entered into hy 
an infant on marriage, is, at common law, not void but voidable (/O, 

(t) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. Od), ss. 18, 20 31 
(a) Ibid., 8. 21. 

,9^* ^ ^ i Bib. Cod. 704 ; Granf/e v. Tivitni (lOO,)), 

0. Bridg. 107, 117; Arthiiuftoa v. Covert^j (1733), 2 Kq, Cas. Abr. 518, 520 ; 
Hearle v. (ireenhunk (1740), 3 Atk. 005, 710; /oacA d. Abbot and Ilallet v. 
J arsons (1705), 3 Burr. 1794, 1802 ; Oddie v. Woodford (1825), 3 My. & Cr. 584, 
030, ±1. L A presentation is not a thing of profit of which the guardian can 
niako anv benefit for the infant ; and there can bo no inconvenience from want 
of discretion on the part of the infant, since the bishop is the iudge of the 
qualification of the clerk presented (3 Co. Inst. 150 ; I/earle v. Greeubank, supra, 
per Lord Uaudwicke, L C., at p. 710). The guardian cannot, in law, present 
( . j 1 . 80 »i , hitz, Nat. Brev, 33, T.); but there appear to have been 

instances where a presentation by the guardian has been accepted (Watson 
Uergjman s Law, 4th ed., p. 140). See title Ecclesiastical Law, Vol. XL, 

(c) Watson, Clergyman’s Law, 4th ed., p. 140. 

fl) Arthiiiytnn v. Coverly, ptr Lord Kino, L.C., at p. o2(). 

e) Artlnnijton v. Comrhj, supra; see title Ecclesiastical Law, Vol. XI., 

I n Vv T ““Sreement to augment a benefice, see ihid., p. o6(i. 

Vof YT ’ '^■1* '-T- ; see title Ecclesiastical Law, 

' 01. Al., pp. o90 et seq. 

^o an agreement on behalf of an 
nerson toE e vesting of the patronage of an augmented benefice in tlic 

^ IhfC) “"Rented It see title Ecclesiastical Law, Vol. XL, p. 560. 

5 vis 71 ^ V. Ctouqh (1801), 

Eldon Vr 0-'>r<l) (1811), 18 Ves. 259, per Lord 

V ^^“'■/‘e'-(1820),5Madd. 157,164 ; Simson 

>. Joues (1831), 2 Ru.<s. & M. :565, 374 ; Pimm v. Insall (1849), 1 Mac. & G. 
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Settlement 
by adult 
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of interest 
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in other 
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Infants and Children. 


and IS binding if it is confirmed by him after attaining full a<re (i) 

film within a reasonable time after attaming 

to teeSeme.l’Mr'' 


245 . In raarriage settlements made before the 1st January, 1908, 

nronpTvT ''' ^ by an adult husband bound the personal 

befoie the 1st Januaips 1883 (m), in spite of the wife’s repudiation 
•ii 11 aining full age {ii); and a husband could not concur 

defeating the settlement (o). But a settlement or 
agreement foi a settlement on marriage made on or after the 1st 
January, 1908 by a husband respecting the property of an infant 
wite IS not valid unless it is confirmed by her after attaming full 

onTT ' f I dies during infancy, ifc binds or passes 

hi f property to which he may become entitled on 

or dis^sed^o^( could, but for this provision, have bound 

fi ^^^^^^^^'cpudiates a marriage settlement after attaining 

age, the interest taken by the infant in 2 n'operty brought into 


n CoTTEXUAM, L.C., at pp. 4oG, 4J7 ; Uonywood v. Ilonyicood 
f- - ‘‘"i : V. Stochr (1859), 4 De G. & J. 458, C. A.; 
8 <5 Q. B. D. 122, C. A., per Lord Selbokne, L.C., 

vikit r 531, per Jessel, M.E., at p. 543; 

nsssi Jiei- Noetu, J., at p. 209; Cooper v. Cooper 

nsqm If Macnaguxex, at p. 108; Uumait v. Dixon 

OF Laws domicil, see title Coxelict 

> ’or Vi., p. 2 <9. 


V PW/ o.r>iV O L/fl. U. OLQ, /I. ; IMIuw 

/HSf/ranre rn^^ri«<vn Fni,^* ^ (^reenhill v. Nm'th British and Mercantile 

J^nsurance Co., [1893] 3 Ch. 474; Be Hodsoa^ Williams v. Knujht, [1S94] 2 Ch. 

7 )I\ (1801), 5\es. 710, 717; EdwardsY. Cart(n\ [1893] A. C. 300, 

T ivmiv VMf P- 0^ Hagan, [1900] 2 Ch. 87, C. A., 

V ForTesiPr ri^Bivn decision of North, J., in Be Jones, Farrington 

diatpfl ifi-Ar ^ settlement by an infant might be repu- 

of thft ITniicA twenty years appears to be inconsistent with the decision 

in 1 Tnnrrifio- ^ Bdwards v. Carte7', sitpra. An infant, by concurring 

of a claim upon the jiroperty 

e other paity adverselv to tViA coffi c%TY‘%/\'rt4‘ ( li A tic. 


V. JJUCKla] 

'yohXYL, pp. 32o et seq. 

J' supra ; Bucldand v. BueUand, supra. 

(1868) 4 App^Od" (1853), 16 Beav. 463; Sharpe y.Foi 

Ia Property Act, 1907 (7 Edw. 7, c. IS), s. 2 (1). 

[q) Ibid., 2 {2). See title Settlemexts. 
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flettlement by the other party, except income which a wife is restrained 
from anticipating during coverture (r), may be impounded to make 
up to the heneticiaries under the settlement the loss which they 
sustain through the repudiation (a). 

247 . An infant cannot be compelled to execute a settlement of 
property on marriage (h). 


Sub-Sect. 2. — i'/tder Infant !Seitlemcnfs Ad. 

248 . A male infant above the age of t^Yenty years, and a female 
infant above the age of seventeen years, may upon or in contemplation 
of marriage (c), with the sanction of the Cliancery Division of the 
High Court, make a valid settlement, or contract for a settlement, of 
all or any property, real or personal, whether in possession, reversion, 
remainder, or expectancy (d), to or over which he or she is entitled 
or has any power of appointment, not being a power expressly 
declared to be incapable of being exercised during infancy (c); and 
all conveyances, appointments of property, and contracts to make 
a conveyance or appointment, executed by the infant with the 
approbation of the court in order to give effect to the settlement, are 
as valid as if the infant were of full age {f). J3ut where the infant 


(/’) Hamilton v. Jfamdton^ [1892] I Ch. S9(). As to restraint on anticipation 
generally, see title IIusbaxd and Wife, Vol, XVL, pp. 359 et seq, 

(a) Hamilton v. Jlamilion, snpra ; Carter v. Hilbcr, Cnrttry. Haslach, flSDl' 
3 Ch. 553. 

(5) Re Potter (lSfi9), L. P. 7 Eep *1S4 ; Seaton v. Seaton. (18SS), 13 App. Cas, 
61, per Lord Herscuell, at p. 71 ; Re LtUjh, Leiijh v. Leiyh (1S8S), 40 Ch. Jl. 
290, C. A., per Lixuley, L.J., at p. 29(;, 

{(■) Infant Settlements Act, 1855 (IS *.'c 19 Viet. c. 43), ss. 1, 4. The Act has 
been held to authoiise not only an antenuptial settlement, but also a postnuptial 
settlement within a short time after the marriage (Potrell v. OaA'/ep (1805), 3-| 
Beav. 575; Re Sampson and IVall, Infants (1884), 25 Ch. D. 482, C. A. ; Seaton 
V. Seaton, supra, at pp. 68, 76; Re Leiph, Leiijh v. Leiqh, supra, pei 
Cotton, L.J., at p. 295). As to whether it applies where tlie infant does not 
attain the prescribed age until after marriage, see Re rJiiiUns [an Int'ant) ^1887) 
34 Ch, D. 467 ; lie Leijh, Leiijh v. f.eiijh, supra, at p. 297. ' 

(il) Including a legacy bequeathed after marriage (Re Johnson, Moore v 
Johnson, [1891] 3 Ch. 48). 

fe) Infant Settlements Act, 1855 (18 & 19 Viet. c. 43), s. 1. The sanction is 
given on application by the infant, or the infant’s guardian, by petition in a sum- 
mary way ; and, if there is no guardian, the court at its discretion may or may 
not require a guardian to he appointed, and may require any persons interested 
in the property to be served with notice of the petition [ibid., s. 3). The court 
takes into consideration the rank and position and property of the infant and 
ot the pei-son whom the infant is to marry, and the titness of the proposed 
toustees and their consent to act (R. S. C., (Jrd. 55, r. 2(i (Statutory Rules and 
O^rdeis Revised, Vol. IVII Supreme Court, England, p. 210) ). But the appli- 


1 f - 7 V- T 26 L. J. (Cli.) (14, (5. A.). 

Jrilrr Act, 1855 (18 & 19 Viet. e. 4;5), s. 1. The Act oiil 

emoves the disability of infancy so far as the making of the settlement i 

iIlPOTllDll r%r\ri i •t-j « . 


sv, does not remove any disability attaching to coverture (Seaton \ 

the o'f disability of infancy in re.spect of any subsequent act c 

Arm rTr provisions of the settlement (li 
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T appointment under a power of annointmenf 

SopertrwLTh'n intention ?f including 

is not in fact inclnf^pf its chaiacter having been misrepresented, 

yards set int f H I Vreclnded from after- 

ards settmg up a title to it adverse to the settlement (/). 

Sub-Sect. 3.~Oii Marria,je without Requisite Consent. 

is between parties, each or either of whom 

tlie InT Zv parties without the consent required by law(/0, 
elsewhere (l)^ aie a forfeiture of the nature and extent described 

Sect. 11. JJ ills of Infant Soldiers and Seamen on Service. 

snS Senera.1 incapacity of an infant to make a will (m) is 

soldiprA 1 P®}'.f i? an exception in favour of infant 

it APn q" military service, and infant mariners or seamen 
Ann fp iL peisoiis, after attaining the age of fourteen years, 

nulipiw- fs adults in a like position (o), either' by a 

XtZ intended to be testamentary, 

tpint p f «ot ( 7 ), make an effectual 

testamentary disposition of their personal a ate (r). 


f ('8 & 19 Viet. c. 43). s. 2 ; Re Scott, Scott v. 

an S’ iofLoli ; ^ J- PP- As to the effect of 

(:l/arw) (1873)^ 22 °w!e‘^‘> 04‘^'“‘“° C'^oafn, Kc parte Reed 

({0 l%^cott,' Scott v'. Halhury, supra. 

U) MiUs V Io.c (1887), 37 Ch. I). U3. 

( .) See note (^/), p. 57, ante. 

^ Wll-E, Vol. X\T. nn. 2!)7 nou 

2rM,mlo (KSG7), iflj/l see In the Goods of 

(o) See title tyiLLS. ' ‘ ' 

f ; see title Wills. 
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Part VI. — Rights and Duties of Parents. 

Sect. 1 . — Guardianfihip and Cusfodif («). 

Sub-Sect. 1. — Rights of Father. 

251 . A father has a natural jurisdiction over, and a riglit 
to the custody of, his child during infancy (a), except that in the 
case of a daughter the right determines on her marriage under 

right to custody may be enforced by writ of halfcaa 
corpus (c) or by petition (d), and is absolute even as against the 
mother (e), and in the case of a ward of court (/), except where the 
father forfeits it by his own act or conduct {(f). 

(a) As to the effect of foreign domicil, see title Coxelict or Laws, Vol. ^'l., 

p. 280. 

{a) Co. Lift. 8S b, note (12) by Hargrave; Re Agar-FIlis, Afj((r-Fni$ v. 
Lasrelles (188;5), 21 Ch. I). 817, C. A., j>er Bowex. L.J., at pp. 080, 880; 
Tlarinasset v. ThumnssA, [1S04] P. 205, C. A., pf-r Lixdley, L.J., at pp. 298, 
290 ; Re Minehja (_1910), Tirnes^ 2n(l June. As to the father’s po wer to appoint 
a guardian of his infant child after his death, see pp. 128 ef seq., post. As to the 
nationality of an infant following that of his father, see title Aliens, Vol. I., 
pp. 315, 318, 819. 

{}>) Metidesw. iVeodes (17481, 1 Yes. Sen. 89, per Lord IIaudwicke, L.C., at 
p. 91 ; Rouf'h V, (larmn (174S), Belt’s Sup. 86. 

(c) R. V. Word (1762), 1 Win. Bl. 380 ; Re Rearsou (1820), 4 Uooro (c. r.), 806 ; 

Re Ridhrook (1847J, 11 Jur. 185 ; Re Lgous, an Infant (1809), 22 1.. T. 770; see 
also title Cko\\ n PiiACXiCE, A ol. X., pp. 52, 58. JIahcas corpns will not be granted 
to an agent [R. y. Scherschetoshj (1892), 8 T. L. R. 571). Where a person has, 
before the application to the court, handed over the infant, even illegally, to a 
third person, a writ of habeas corpas will not be issued {Ramardo v. Ford, 
Oossagt’a Case, [KS92] A. C. 320, overruling R. v. Ramardo (1889), 28 Q. B. D. 
305, C. A., and allinning R. v. Barnardo (1890), 24 (p B. I). 288, C. A.), though 
m the circumstances of that case the writ was issued. But it is no suthcient 
answer to a writ to say that the child is not in the custody of the person 
against whom the application is made W'ithout stating whether lie knows where 
the child is or by whom it was taken (AV (1859^ l‘> I C J. R ‘■^88' 

R. V. Roberts (1800), 2 P. & P. 272). ' . . . - , 

(d) Re Spence (1847), 2 Ph. 247. 



Jnfy Agar-Mis v. Lascelles, snpra ; Re Watson, 

wi ^ R/orhnan v. Rfyrkman (1910), Times, 8th 

September. But in such a case provision may be made for access by the mother 
to the infant (/^fi lla! hdafs Estate, Ex parte Woodu'ard (1852), 17 Jui’. 50; 
tonsUiUe v. Loustabte (1886), 34 W. R. 049). ^ 

j./) R^ Agar-Elhs, Agar-Elhs v. Lascettes, sni<ra. 

^ b’. c. 500 (Belt's ed., n. (I) ); Ex parte 

^ o '8'’^ ’ V. Ue Mannevilk [ISQl), 10 Vei. .>2 ; 

2 V. Jkwfort {n,d-e) (1827), 

stam ps L to interfere with the father’s right under such circuin- 

* to the Court of Chancery {Ex parte Skiaaer, 

U r’h exercised by all diyisioiis of the 

which c. 66), ss. 16, 25, 

cliildreii ttin I f questions relating to tlie custody and education of 
(l87(n Vo M of equity shall prevail ” {ihUl., s. 25(10); He OoUswwth,/ 

y ThoFfF [1893] 2 U. B. 232,' C. A. ; Thomasset 

The Cri •’ "'T”’ Elan,lfor,l y. Blaadford, [1892] P. 148). 

the interfp property by the infant is not an essential condition to 

the interference of the court [Re Spence (1847). 2 Ph. 247, per Lord 
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Choice by 
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Power to 

transfer 
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Inkaxts and Children. 

jurisdiction to interfere in 

to be a pel son of such a description, or is placed in such a position 
til to'his better for the child, but practically essen- 

^ be superseded or interfered with (i). Interference will be 
L- iwL- ^ father either to his wife or child (i), 

his‘Vtahi“ islid" svr'’* “ “■'= ' 

f f of separation (m) between the father and mother of an 

frn'i 'u'lj agree to give up the custody and con- 

le child to the mother (n) ; but such an agreement is not 

i S. h3, ‘ '’■• “■ 

III) See note (;/), p. 105, ante. 

f 1876) 2 ^^”h ‘‘t I’P- 4'^. Goldsworthy, 

■I itv on f ' p’/r Coleridge, C.J., at pp. 82 a s.q. Mereimmor- 

aitj on the iwvt of the fnthor ,= n,,f interference {Jiallv. 

!ss it is ver}^ flagrant 


VpV4Q9 ^ 101; mntjle/d V. Hales {im), 12 

rnTTrft'r , ,Xt ^ treatment of the wife (Jle Spence, supra, per Lord 

/f ^ harshness towards the child {DMx v. 

m S / r ’ h is not sufficient. 

7/ n ^ (1817), Jac. 266. 

ncr r ors'riff'''"^ ^ >' <ll>'eeiiliill (1836), 4 Ad. &E1. 624, 

^‘ixdrews (1873), L. IL 8 Q. B. 153, per 
n Tnni« if \ ’’ 1^' ^hei’c is HO English case which decides at what age 

L I'Uant can exercise a choice, but in Ireland it has been held that he can 

m7SI 1 1 T S//a«a/mn (1852), 20 L. T. (o. s.) 183; lie Connor 

if. uJ’ ■ * • U- L. 112). As regards females, the age has been held in England 

nsfio^ 0 (I860), 3 E. & E. 332) ; Cartlidye v. Cartlidye 

Seo7l= ^ D "’■ ‘^ 7 ^'’; V. MalHnson (1866), L. R. I P. & D. 221). 

^ted n ' E. & B. 186 ; lie Race {Alicia), an Infant (1857), 

Thmvi f "’ T' (18^^)- 1 Hem. & M. 413, 420, n. (^a). The power of 

d 7 j depends on age alone, and not on mental capacity {11. v. Clarke, supra ; 
Re Andrews supra at p. 159 ; Re Shanahan, supra) 

”llci < which see, generally, title IIusr.ind and Wife, Vol. X\T.. 
pp. 4oy H se<j. 

(n) Custody of Infants Act, 1873 (36 & 37 ATct. c. 12), s. 2. Such an 
a„ieement was formerly held invalid as contrary to public policy {St. John {Lord) 

ll'"*/’ /f’” U-eidy) (IHO.j), 11 Ves. 526, per Lord Eldon, L.O., at p. 531; fi« 

lles<)neat/i s (Lwd) thldren (1819), cited in Lyons y. ///c/i/.-m (IS 21 ), Jac. 245, 
- 01 , n (c) ; Hope v. Hope (1857), 8 De G. M. & G. 731, 738, 739, C. A. j 
la/mltarty. PaHsdtnj-J (1858), 2 De G. & J. 249, C. A. ; Walroud v. IValrond 
^1606; Jolin. 18); except where the father had been guilty of gross misconduct 
so that It was in the interests of the infant that he should not have the custody 
{Smft V. Swift (1865), 34 Beav. 266; Hamilton v. Hector (1872), L. E. 13 Eq. 
oil, per Lord Eomilly, M.R., at p. 520). As to the coiu-t considering the 
interests of the infant, see the text, supra. See also title Husband and AVii'E, 

' ®V TV !’■ fo™ of such an agreement, see Encyclopiodia of Forms 

and Precedents, Vol. II., pp. 425, 429. 
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enforceable where the court, before which proceedings to enforce it 
are taken, considers that such enforcement would not be for the 
benefit of the child (o). Where in any other case a father agrees to 
surrender his right of custody, or any other of his rights in respect 
of his infant, to another person, the agreement can be cancelled by 
him at any time before it is carried out (p). After a surrender by 
him of the custody has actually taken place, he can recover the 
custody ( 7 ), unless his doing so would be injurious to the interests 
of the child (r). 

252. A father has the right to restrain and control the acts and 
conduct of his infant child, and to inflict correction on the child for 
disobedience to his orders by personal and other chastisements to a 
reasonable extent (s). He may delegate this right to a tutor, or 
schoolmaster, or other person (/). 

253. A father has the right to the services of such of his children 
who reside with him and are infants (u). 

Scd-Sect. '1,—RujhU of Motlur. 

254. The mother of an infant child has generally during the 
lifetime of the father no rights as against him with respect to the 
custody and control of such child (/:) except in the manner and to 


( 0 ) Custody of Infiints Act, 1873 (30 & 37 Viet. c. 12), a. 2 ; Re Uciant (1879), 
11 Ch. IJ. 608, C. A. ; Hart v. Hart (1881), 18 Ch. I). 070, j^er Kay, J.,at pp. 081 
et seq. 

(jj) mu V. (Jomiiie (1839), 1 Beav. 6-10 ; Re Browne, a Minor (1862), 2 I. Ch. E. 
151, 102; Re Bm'eham, R. v, tiniitk (1853), 22 L. J. (q. li.) 110; Kennedy v. 
May (1803), 7 L. T. 819; Re MeaKs, Minors (1871), 6 1. ll. Eq. 98, 111; 
Andrews v. >8a/i (1873), 8 Ch. App. 022, 030 ; R. v. Barnardo (1889), 23 Q. 13, D. 
306, Lord Esher, M.R., at j). 310 ; disapproved, on another point, in Barnado 
V. Ford, tJossaye's Case, [1892] A. C. 320. 

{q) Rt Borekani, R. v. Smith, snyra. 

(r) Blake v. Leiyh (1760), Aiub. 300; Faynani v. Selwyn (1787), Jac. 208; 
Colston V. Morris (1819), Jac. 267, 11. (a) ; Lyons v. Bleukin (1821), Jac. 246. 

(s) 1 Hawk. P. C., c. 01, s. 23; 1 131. Com. 462, 453; R. v. Hoyley (1800), 2 

F. & F. 202, yer CocKiiUttX, C.J,, at pp. 200, 207 ; Ilalliwell v. Counscll (1878), 

38 L. T. 170. 

{i} 1 BL Com. 4o3 ; Lj: parte Clellan (1831), 1 Dowl. 81 ; It, v. lloplep^ supra, 
at p. 20G; Fitzyerald v. Northcoie (1805), 4 1''. 1-'. Goti, per CoCKliUitN, C.J., at 

p. (J89 ; and see title Education, Vol. XII., p. 124. The person to whom the 
right IS delegated stands iu loco parentis towards the child (1 Bl. Com. 4u3). 
ihe right iu the case of a schoolmaster extends to correction for acts done on 
the way to school (Weary v. Booth, [1893] 1 U. B. 46o). 

(a) Jones v. Itroum (1795), Peake, 30(i, [233]; Ilallv. Holla, iJer (1825), 4 B. & C. 
hhO ; Jyans v Walton (18U7), L. II. 2 0. P. 615, per Bovill, C.J., at p. 619. 
Accordingly flight evidence of actual service is sutiicieut to maintain an action 
oy a father for damages, grounded on loss of service in case of the seduction of 
^daughter, or other injury to a child residing with him (Fores v. Wilson (1791), 
^eake, it, [6o], per Lord Kenyox, C.J.); Jones v. Brown, supra: Keans v. 

v. 

^eel 
supra, 

• r )’ the relief which may be given by a court of summary 

application by the father, see title Husbaxd axd Wife, 

voi. AVI., p. 699, 

(y) See pp. 1(),> et seq,, ante. 13ut under special circumstances she may be 

the custody of an infant child as against the father (see 

tirmf ■when the father has been convicted of felony, may obtain a 

writ ot habeas corpus (Kc parte Bailey (1838), G Dowl. 311). 
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ship and 
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Right to 
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Infants and Children. 


Sect. 1. 

Guardian- 
ship and 
Custody, 


In case of 
misconduct 
of father. 


Right to 
guardianship. 


the extent conferred by the Guardianship of Infants Act, 1886 (a). 
Upon her application, the Chancery Division of the High Court 
of Justice or the county court of the district in which any 
respondent to the application resides, may make such order as it 

in ^ right of 

n *0 the wishes of the 

mother as well as of the father (b). 

The mother may, in certain cases, obtain an order from a court of 

summary jurisdiction (c), or, where the father was convicted on 

indictment from the court before whom he was convicted, for the 

committal to her of the legal custody of their infant children up to 
tne age of sixteen years (rf). 

255. Upon the death of the father the mother has a common 
law right to the custody of a child of tender years as natural 
paidian or guardian for nurture, unless she has forfeited it by mis- 

I'nf!, nu a death guardian by statute of an 

i! ' alone if the father has not appointed a guai*dian, 
or If he has done so, jointly with such guardian (/). In case of the 

a lei avmg appointed no guardian, or of the guardian appointed 

rr dead, or refusing to act, the Chancery Division of the 

nign Court of Justice, or the county court of the district in 
w 1 C any lespondent to an application made for the purpose 
resi es, may, from time to time appoint one or more guardians 
to act jointly with the mother (r/). The High Court may remove 

(a) 49 tS: 50 Viet. c. 27, s. 5. 

custod;^f ^ The infant inay be Committed to tne 

a8871^ T ^ to age (lie irUlen {an Infant} 

friend * and fiio ' ^ '-^h® mother may apply without a next 

harent’ nr nffo ^ may be varied or discharged on the application of either 

"uardian fGinVdi^ death of either parent on the application of a testamentary 
SSteiTwi^^L Infants Act, 1886 (49 & 50 Viet. c. 27), s. 5). The 

custodv of nn * ""dl take into consideration, when asked to give the 

Sl’il.Z ."'At,*? .r » ■>>»? »>?» «» 


lie A. 
to the 


oJa V> n’ ^loou;, lb UU. D. 1 

220; Be Russell (1887), 83 L. T. Jo. 202. 
c. 39), L®. 4 Jurisdiction (Married M'omen) Act, 1895 (58 & 59 Tict. 

599 ^^ Hl-sband axd M'ife, Yol. XYI., pp. 590, 

(e) Re O°//7, Anlifn^^ generally, see title I^Ugistkates. 

see n 123 r ; C- A,, FitzGibbon, L.J., at p. 239 ; and 

widowed rn’otl,™ ’ nationality of an infant following that of its 

?n riTl ’if®® ^;“® Ai-iens, Vol. I.; pp. 315, 318, 319. 
ef s^., Infants Act, 1886 (49 .t 50 Viet. c. 27), s. 2 ; see pp. 123 

has '^*'® ®®a'n u guardian merely because the mother 

thf L 1®®!,® husband of a different faith from that of the father, and 

own, nor otherwise unless it is clearly for the infants 

motW^wiV/ • ^ 1 Ch. 526, C. A.), hut will do so where the 

rnotner nerself is of n. difForar.4- j o >1 / r. r». .. . 7 


1,™ l£ • /V ozOy U. A.), out WIU QO so WIICIO 

of a different faith from the father (/?« Scanlan, InfanU 

V. V. ir?7^)V/?ns (1888), 58 L. J. (q. b.) 176; 

/y-v t'% \ SCkCK . TTf TT 


(1888), 58 L. J. (Q. B.) 1-0 
Barnaido (No. 2) (1889), o8 L. J. (q. b.) 522 ; F, v. F., [1902] 1 Ch. 6SS) 
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the mother as -well as any other guardian from the guardianship 
of an infant child if it considers that the welfare of the infant so 
requires (/<). 


Sub-Sect. 3.— Loss of Rojhts ofPurads (i). 

256. A father, whose infant child is not in his custody, and a 

mothei, wheie she is entitled to the custody, may, in the absence of 

good reason to the contrary, obtain the custody of the child by a 

writ of habeas corpus (k). The application of a parent to the court 

for the custody of a child may be refused, if the court is of 

opiniori that the parent has abandoned or deserted the child, or has 

otherwise been guilty of such conduct that the court ought to refuse 

to enforce the right to the custody of the child (/). Where the 

parent has abandoned or deserted the child, or has allowed the 

child to be brought up by, and at the expense of, another person or 

by a school or institution, or by the guardians of a poor law union 

for such length of time, and in such circumstances, as to satisfy 

the court that the parent has been unmindful of the parental 

duties owed to the child, the court may not make an order for the 

delivery of the child to the parent, unless satisfied as to the fitness 

of the parent to have the custody, having regard to the welfare of 
the child (m). 

A father may in certain circumstances be deprived of the custody 
of his infant child in favour of the mother (/,) or of guardians 
appointed by a court of competent jurisdiction (o). 

Where an infant, who has passed tender years and is of a 
reasonable age, is out of a parent’s custody, and desires to remain 


-■)> see pp. V. 

^ Mrolgn law arise, see title Coneei 
deed for the giving up by the father ol Custody and 0001 ^ 1 ““ the LilTe 


? n’ V 7 r 1^08), I L t ) ’ 

krf"” '■ ">' ,*• I'P- 1' 

Ike di. Id or ...litled to b» cuetody (Cu.todj ("Tf' 
Vict. c. 3), s. o; and compare note fal n 110 Tf, 

tion IS made the chUd is being brou-ht un’ hl^’nCf ' 
or institution, or is boarded out by the ^uarditns 

coui-t may in its discretion, if it oiLrs tL chi 11 f ^ 

krmsiog tko okild (Cuotod, .1 Childr.n'X.ri 891 'fd Sli : 

.. ®f;3 p- f o Doiy. & L. 233 ; 7? v Gwoa/l flfiO 

^ (1393), 32 L. e: 1 /r. 

Gohlsojorl/,^ (1876), 2 Q. B. , 

(0) ire/ks/eo\. ;>^iir^^= and see p. 108, loUe. 

post. (1828), 2 Bh. (X. s. 124, II. L. ; see p r 
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Infants and Children, 


Sect. 1 . 

Guardian- 
ship and 
Custody, 

Protection 
of girl. 


Ill-treatment 
of infant. 


Where child 
has parents 
or guardian. 


Infant 
convicted 
of felony. 


out of it, he will not be compelled to return to it, if his welfare does 
not so require (p). 

257. Where on the trial of any offence under the Criminal Law 
Amendment Act, 1885 (q), the court is satisfied that the seduction 
or prostitution of any girl, under the age of sixteen years, has been 
caused, encouraged or favoured by her father or mother, or by her 
guardian, or master or mistress, the court may divest him or her of 
all authority over the girl, and may appoint any person, willing to 

take charge of her, to be her guardian until she attains full age, or 
for any shorter period (i-). 

Where a person having the custody, charge or care of an infant 
under the age of sixteen years, is either (1) convicted of, or com- 
mitted for trial for any of certain offences of cruelty or otherwise 
against the person of the infant (s), or (2) bound over to keep the 
peace towards the infant by any court, that court or any petty 
sessional court may make an order depriving such person of the 
custody, charge or care of the infant, and committing the infant to 
the custody of some relative or other fit person until the infant 
attains the age of sixteen, or for any shorter period (0. If the 
infant has a parent (a) or legal guardian (h), the order is not to be 
made unless the parent or legal guardian has been convicted of or 
committed for trial for the offence, or is under committal for trial 
for having been, or has been 2 )roved to the satisfaction of the court 
to have been, party or privy to the offence, or has been bound over 
to keep the peace towards the infant, or cannot be found (c). 

258. here an infant has been convicted of felony, the 
Chancery Division of the High Court may, upon the apjffication of 
any person willing to take charge of him and provide for his main- 
tenance and education, assign the custody of him during his 
minority, or for any shorter period (d). 


( 2 )) Ex 2 >arie Iloj^hius (1732), 3 P. Wins. lo2 ; JL v. JImves (ISGO), 3 E. & E. 
33J, })eT CocKBUUX, at pp* 336, 337 ; lie Aijar^KlUs^ Aqar-EUis v. iMSctVts 
(1883), 24 Ch. 1). 317, C. Cotton, L.J., at p. 331,;ie7’ Eowen, L.J., at 

pp. 33o, 33i ; Be McOroth, Infavis, [1893] 1 Ch. 143, 150, C. A. 

((j) 48 & 49 Viet. c. 69. 

(r) s. 12. ^ The High Court may from time to time rescind or vary the 
order by the appointment of another guardijin or in any other respect (ibid.)- 

(s) l e., thos,e offences specified m the Children Act, 1908 (8 Edw. 7, c. 07), 
Part II. and iSched. J. 

(i) /6id., s. 21. The Home Secretary may authorise the emigration of the 
infant where it appears to be for his benefit (ibid s. 21 (6)) 

(«) - Parent;’ under the Prevention of Cnielty to Children Act, 1904 
(4 Edw, c. 15), s. 23, includes a step-parent, and any person cohabiting with 
the parent of the child, a guardian, and every person legally liable to inaint^^^ 
the child, but the father of an illegitimate child is not a parent within the Act 
until declared to be so by affiliation proceedings {Butler frm/ofy (19u2), 1^ 

T. L. E. 370). This provision w'as not repealed by the Children Act, 1908 
(8 Edw. 7, c. 67). 

(6) /.e,, a person appointed guardian according to law by deed or will? or ^^7 
the court (Children Act, 1908 (8 Edw. 7, c. 67), s. 131). 

(c) Ihid.y s. 21 (2); and as to other provisions for safety of children, soo 
pp. 158 d seq.y posf. 

(d) Infant Eelons Act, 1840 (3 & 4 Viet. c. 90). The infant is not to be sent 
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259. Vhere a decree of judicial seimration or a decree of i. 

divorce, whether nisi or absolute, or a decree of nullity (c), is pro- Guardian- 
nounced, the court has an absolute discretion to give the custody ship and 
of the infant children of the marriage to either parent, and to Custody, 
regulate the access of the other parent to them (/'), and may allow i„ 
a third party to intervene where neither parent is fit in the opinion divorce pro- 
of the court to have the custody of the children (//). ccediDgs. 

The court may also declare the guilty parent to be unfit to have 
the custody of such children (/(). 

Scd-Sect, Adopt ion. 

260. Adoption, in the sense of the transfer of parental rights Actual 
and duties in respect of a child to another person and their 
assumption by him, is not recognised by the law of Eimland (t) 

But a relative or a stranger may put himself in hcJ’ parcnth 

towards a child (A), and certain legal consequences as between the 
parties result from that position (/). 


-r,® of the cum-t (Infant Felons Act, kS-lO 

dl triedlM/. B.’lj. ■ “lay from time to time be rescinded 

'e) La, ojworthy v. (iS.Sli), 11 V. I). So, C. A 

J) Matrimonial Causes Act, ISoT (20 & 21 Viet, c S.)! s T. • A I,, f • i 
Lauses Act, Ibo.) (22 A -J \ ict. c. 01), s. 4 ; Spratt v. (18581 1 8\v & Tr 

21o ; S^jijate y. (185<)), 29 L. J. (p. & m.) 107 ; Lrler\. Under riVf;n -V> 

\'r ^ Skinner v. Skinner (1888). i:j P. J). an'- Jfnndfr)'^’ 

Handford (1890), 08 L. T. 250; Jlandlct/ v. Handh-ij^ [18911 P PM Q ^ f ) ' 

04 L. 1. 88J. Lilt the court will require a very strono casA tn Ito in., i 'I 
against a father before declaring him unfit to have the ?ustoL^nflV i' -?i 
llWaolA V. IIW.oI/. (1002), SoS,. T. 60S),\ti n!t Sng ^ 

lonm res^pect of the children (.l/„„A/„/v' d/«a *2! (7^"’^^ 

the custody of the children which ho has given to the motL. ol ! • 

tion deed v. Jump (1883), 8 P. I). 159, j'er II.\nxex, P^L p” 

also title IIu.siiAND Axn Wife, Vol. XVI., pp 5->l 577 ’ P' 

[U] Chetwywt v. Vl,e(in/i,d (1805), L. P IP * P ’ •io , . , 

(1S73), L. p. 3 P. & P. lot. Wt Jde naois v. M 088 )) ’ 14 i> L 

such mteiweution took place alter the death of flm oLl t I ' ,7 


injury for which damag’eLi-e not limiLj 

iharnian (1809), 11 Past, 28). ^ loss of service {Irwin v. 

Maasjidd tm-,) a'Mv L 'r ^59 ^ VI ^ a v. 

Tb. it ,.L .chiKi. ■■ ■“ 

IS maintained affords an inference ao-ainsf and by whom it 

(d,id., at p. 308). A father does not .tonV^ 7^ assumed by another 

child, unless he voluntarily puts himself irihat towards an illegitimate 

(see note (p), p. 114, and p.^ 120 77TJ1 aI f ^ position by his acts and conduct 

in this connection, ’seTuPes &n?- Vd Xlir^n ^19“ v 
^ OIDAllLE C08WEYANCES Vol XV no in- ’ 1’ l^ATIDULENT AND 

(0 Seepp. 118 el ee^^p’ol ’ XV., p. 420. 
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Infants and Children. 


Sect. 2. 

Religion. 

Kight of 
father to 
determine 
religion. 


AVaiver of 
right. 


Loss of right. 


Sect. 2. — Religion, 

261. In the absence of good reason to the contrary a father has 
the right to determine in what religion his infant child shall be 
brought up (m)f and he cannot effectually deprive himself before- 
hand of that right by an agreement to the contrary, either before 
and in consideration of marriage or otherwise (n). The right 
continues until the child attains full age (o). If, however, a father 
waives his right by allowing a child to be brought up in a 

different religion, he may be precluded from afterwards asserting 
it ( p). 

A father may lose the right by his own immoral conduct {q\ or 

by the profession of opinions which have an immoral or irreligious 
tendency (r). 


After death 262. The right Continues after his death in spite of the mother 
of fathei. being of a different religion (s) ; and if he has left no directions on 

the subject the court will direct that the infant shall be brought up 
in the father s religion (t). But the father’s right, and even his 
express directions on the subject, may be interfered with if he 
has so acted as to w^aive or abdicate his right (a), as, for instance, 
if the mother has been allowed to bring up the infant in her own 
religion^ for a long period without interference {h), or if the welfare 
of the infant, which is the primary consideration, renders it 


(m) ife Meades, Minors (1871), 5 L E. Eq. 98; D'A/fon v. D' Alton (1878) 
4 P. 1). 87 ; Re Aijar-Elhs, Agar-Ellis v. LasceUes (1878), 10 Ch. D. 49, 71 tt seq>j 


C. A. ; Re Hcanlan, Infants (1888), 40 Ch. D. 200, per Sxiklixg, J., at p. 207. 

ition, see title Educatiox, Vol, XII, pp. 61, 75, 89, 90, 106 


As to religious education 
et sea. 


(n) Re Rm'eliamjl. v. Smith (18515), 22 L. J. (q.b.) 116; Andrews Salt (1873), 
8 Ch. App. 622 ; IP Alton v. Alton, supra ; Re Aijar- Ellis, Ayar-Ellis v. Lascell^t 
snpra, at pp. 70, 71 ; Re Kevin ( Violet), an Infant, [1891] 2 Ch. 299, C. A. See 
also title CoNTKACT, Vol. VII., p. 396. 

(o) Re Af/ar-EUis, Afjar-Ellis v. LasceUes (1883), 24 Ch. D. 317, C. A., per 
Brett, M.E., at p. 326. But as to where an infant has deliberately adopted 
another religion, see Re Lyons {an Infant) (1869), 22 L. T. 770, 

(p) Lyons V. Blenldn (1821), Jac. 245, pei* Lord Eldon, L.C., at p. 260; Re 
Shanahan (1852), 20 L. T. (o. s.) 183; Re Kewton {Infants), [1896] 1 Ch. 7-10, 
C. A. 

{q) Shelley v. Westhroolce (1817), Jac. 266. 

(r) Ihid. ; Thomas v. Roherts (1850), 3 De G. & Sm. 758. , „ 

(s) Witty V. Marshall (1841), 1 Y. & C. Ch. Cas. 68 ; Re Hunt, a Minor (1S43), - 
Con. & Law. 373 ; /?e North (1846), 1 iJur. 7 ; Re Browne, a Minor (1852), 2 1. Ch. K. 


-.V 1 Xi. U. t7 , £1 il IV ito LW f L f t V* 

6 Ch. App. 539, per James, L.J., at p. 542, per Mellisii, L.J., at pp 

{t) Re Newhery (1866), 1 Ch. App. 263; Ilawhsworth v. Ilaivhsworth, supra. 

Even where the mother and infant are out of the jurisdiction {Re Montagih 
Wroughtmi, Mordagu v. Festinq (1884), 28 Ch. D. 82), 

(a) Hill V. Hill (1862), 10 W. E. 400. 

(h) Corbet V. Tottenham (1808), 1 Ball & B. 59; Re Kellers, Minors (185bj, 
5 I. Ch. E. 328; Re O^Malleys, Mimn'S, Ex parte OMalley, Ex parte 
(1858), 8 I. Ch. E. 291 ; Hdl v. Hill, suq/t'a; Re Clarke (1882), 2i Ch. B; ’ 
especially if the infant has formed definite religious opinions in a panic 
direction (Re Kellers, Minors, supra; Re Fallon, Minors (undated) cited m 
Kellers, Minors, supi'a, at pp. 328, 339). 


Part VI. — Rights and Duties of Parents. 


113 


desirable (c). This will be the case when the application to the Sect. 2. 

court on the subject has been delayed for many years after the Religion, 
father’s death, and the infant has meanwhile been brought up in — 
a different religion (d), or where the latter desires to adopt a different 
faith (e). 

Where there has been an antenuptial agreement as to the Antenuptial 
religious education of the children of tlie marriage, the court.s «=‘eeincnt. 
will, after the death of the father, take the fact into consideration 
as an indication that the father had abandoned his right (,/'). 

In taking the welfare of the infant into consideration the court Examination 
will sometimes examine him with a view to ascertain the extent of infant, 
the religious impressions which he has formed and the inadvisability 
of his receiving in the future different religious instruction (7). 


263 . In dealing with the (piestion of religion the court usually Religion 
only regards some form of Christian religion (/(), or the Jewish |lian 

religion (i). But different considerations will prevail in the case of 
the child of an Indian (/, ). 


264 . Where, upon an application by a parent for the production 
or custody of an infant child, a court considers that the parent 
ought not to have the custody of the infant, but linds that the infant is 
being brought up in a different religion to that in which the parent 
has a legal right to require that tlie child should be brought up, 
the court may make an order securing that the infant shall be 
brought up in the religion in which the parent has a legal right to 
require that he should be brought up(/). 


Direction as 
to religion 
where 
custody is 
not given 
to parent. 


{r) An, I mn V. Salt, (lS7:i), S (,'h. A],p. 022 ; AV Clarice fl«S2\ 21 Ch 1) SIT- 
He Mca rath {in lanU), [189:1] 1 Ch. IR'l, C. A. But the peeuuiary <.r wuihli; 
niteie5lb ol the lutaiitwi 1 not ho taken into consideration {Tulin, t v. Shnn-Hnin/ 

Aar/), J oyle v. II raiU (KSdO;, 4 My. & Cr. 072, per Lord CoTrE.vUA.M, L.C., at 
p. 0S8 ; he Aelhrs, Mutom (IJSdOj, o 1. Ch. Ih ;J2S, ddP). 

at^) v. Stourlou (1807); 8 Be (i. .M. A G. 700, C. A., per TuilXEi:, L. J., 


(f) h-> b. V. M., [19()i] 2 Ch. ,707, C. A., where a boy a"cd thirteen 

desired to change from the Jewish to the Christian faith. ^ 

[J ) Aialretra v. Salt, supra ; Itc Clarice, supra. 

(‘O,, R. rr>-, Stoarlou V. staurtan,sapra, at 
pp. iO,, B>8, Ac Aeado/i(f/,/((idij), [1890] 1 Ch. 7-l(), 7dJ, 701, C. A. • He IF IF 

V, .1/., supra. But in other cases an interview with the infant has beeli considered 

10 W. 11. 240 ; lie AcicOeri/ ( 1 800)“ 1 "00 

2 Ch‘‘JTO r'Tl 7 7''"' ( «“ J".nc,t, [1891] 

wn. -<>d, dU < , C. A.), lu the casio ot any order dealing with a ward of court in 

fiwthl oiSm-” "t‘ brought up, the words “ until 

(Ac F IF V 1 / ’ ‘ ‘deemed to bo inserted 

(1 8/ ■ A^'- b'ozENS-II.vHiiY, AI.R., at p. 070). 

ai p:'309:- ^ L‘Mt, 

m 0/Benrjars Inftu.U 0885), 54 L. T. 280 C \ 

y’’ 'fh (q -f, “ '•«- « 3), 1. ml L.. 

wade ; and the no veVol tl "^i “‘^"^“lering what order shall be 

[tbidl otherwise possesses to the exercise of las own free choice 


H.L.— XVII. 


I 
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Infants and Childken. 


Sect. 3. 

Mainten- 
ance and 
Education. 

Duty of 
protection. 

Duty of 
mainteDance. 


Sect. 3. — Maintenance and Education. 

Sub-Sect. 1. — Protection, 

hiS'. of a parent to protect an infant child 

i A personal violence in defence of the child (m), and the 
upholding and maintaining of the child in a lawsuit (n). 

Sub-Sect. 'l.—Mainienance and Education. 

nchiflf operation of the poor law, there is no 

1 ^eg ect to do so would bring the case within the criminal 

cbni^L ^f^^fher who wilfully refuses or neglects to maintain his 

pVinrrroan ^ awaj and leaves them, so that they are 

tbp 1 union 01- parish, is criminally liable (p). But 

a n d ° maintain his infant children (5), 

and also, where he has put himself in loco parentis towards them, 

rppnanbipd'^i^ ^ former marriage (?•), has been 

fpmripp f oourts, which have refused to allow main- 

nnlfnp Pi’opoi'ty of infants where the father is in a 

r>f p ^ umintain them (s), and have presumed, in the absence 
ot evidence m the contrary, that a person with whom they are 

consent is authorised to contract debts on his 
oeualt to provide them with necessaries (t), and have granted an 

mV maintenance out of the estate of a lunatic 

lei (a). Phe moral obligation exists, but is not considered so 
strong, in the case of a mother (b). 


- "*• — -luy , iinu ciieu m li. V. Uneli 
decided on this principle (Post. 294, 295). 

504 ; 1 131. Com. 450. 

V 1'^ Lawhexce, J., at p. 84; Bazdey 

crimim nVfmi’ V CocKBUUx, C.J., atp. 5G5. As to 

pl>. 102 et se?i 2^0^^ under the age of sixteen, see p. 110, ante, and 

nim^ dfTv^' cif ’ ®®- Hoseyoalv. Camps 

annlv to ilWV ««//ifaa (1904), 91 L. T. 380. This does not 

title childi'en {B. v. Maude (1842), 2 Dowl. (n. s.) 58). See also 

('^“^0) 6 M. & W. 482, pei- L ord Abixger, C.B., at 

tsl fvm/-'’ h Kr Loi-d Kexyox, C.J., at p. 2. 

231^ pV/?/ ^'■'mwiCKE, L.C., at p. 60; Hill v. Chajman (1787), 2 Bro. C. C. 

V BeL fSfn V wi'cl-7 (1T92), 3 Bro. C. C. 416; Wellesley 

V Iloo/ns-ot'V^V hp«'’Lord Eldox, L.C., at p. 28; Culbertson 

V. ood(18i0) oL E.Eq. 23;andseepp. 91,92,on<c. ^ 

liVinTnoo V of a servant) ; Bazeley v. Forder, supra (wife 

Ipft 1 - 0 +r • fiushaiid) ; but the question of a wife’s authority may be 

it 'T- Candyhe (1800), 3 Esp. 250, per Lord Eld'ox, L.G., 

at JR ibZ) bee also Athyns v. Pearce (1807), 26 L. J. (c. P.) 252 ; aud see note (o), 
p. 6 ,, aide, and p. 116, post. >.;> 

m^"'<^"ad(18I6), 2 Mer. 99 , per Lord Eldon, L.C., 

1 7V) T allowance will be made for the illegitimate children of a 

lunatic (Ae Jones, Kx parte Haycock (1828), 5 Buss. 154). 

[b) iaiukner v. It atts, supra, at p. 408 ; Ctarke v. tlrlylit (1861), 6 H. & N. 849, 
Ex. th., per Blackburn, J., at p. 859, per Cockbuen, C.J., at p. 874. The moral 


Part VI. — Rights and Duties of Parents. 


115 


267. Under the poor law the father, and the mother after the 
death of the father, and also the grandfather (c) and grand- 
mother (rf), if able to do so, are bound to maintain a child who 
cannot support himself (c). Relief given to a wife, or to a child under 
the age of sixteen, and not being blind or deaf or dumb, is deemed 
to be given to the husband of the wife, or to the father of the child ; 
and relief given to the child, under that age, of a widow is deemed to 
be given to the widow (/). Where a man marries a woman who 
has at the time children, whether legitimate or illegitimate, he 
is liable to maintain them as part of his family until they attain 
the age of sixteen, or until the death of their mother ('/). 

268. A married woman who has separate property is under the 
saiiie legal liability as her husband for the maintenance of her 
children and grandchildren ; but the liability does not relieve her 

husband from his legal liability to maintain her children and 
grandchildren (li), 

here any relative is liable at law to maintain a poor person 
whose relief would otherwise be chai'geable to a poor law union or 
parish, the guardians of the union or parish can obtain an order 
upon such relative to maintain the poor person (i) ; and comi)li- 
ance with such order will be enforced as a civil debt recoverable 
summarily under the Summary Jurisdiction Act, 1879 (A). 

269. It is the duty of a parent of a child, including a blind or 
deaf child, between the ages of five and fourteen to cause the child 
to receive an efficient elementary education (/). 


Suit-SfiCT. a. — Liability of Fatha' for Debts, 

270. A father is under no liability to pay a debt incurred by a 
infant child or money expended on the child’s behalf (u), ev- 


illc^ntiinate childreu {Clarice v. U'riyht (1S61), (J H. & ^ 
o'ly, ojy, 6 <4, PjX. Ch.). 

(c) The liability of a grandfather is irrespective of the ability of the fath. 

‘ p y- ■^98 ; Uestmmster Cnic 

Uuardtans v. Ilucicle (1897), 61 J. P. 247). 

married woman {Coleman v. lUrmimjha 

(e) Poor 

/vut, 1001 {t cc o >vui. ^ c. mi, s. 00 . 

Poor {7 y- (!' 10), Foley, Laws Relating tot! 

p. 42. ^ ^ ^ ' (1711), Foley, Laws relating to the Po< 

thf liabm???;t'I°™®“’* Act, 1882 (45 & 46 Viet. c. 75), s. 21. As 

. under the Vagrancy Act, W2i (5 Geo. 

. 1). 131 ; and title Poor Law. 

/0 1 J .. .v.vV 




Took lIw^ s- 36; see ti 


V;; >^ee nue r^DUCATION, 

Ob Igation ; see p. 114, ayite. 

1 C. & P. 5; Clements y. Williams {1831] 
paj s such debi^lTT* 6 M. & W. 482. But if he voluntar 

estate (GVaAaPv chUd to the fathe 

(r^\ V. nickham (No. 2) 1862), 31 Beav 478) 

T. L. ® ^ V. Hmliny (1902), 
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Infants and Children. 


Sect. 8. 

Mainten- 
ance and 
Education. 


In matri- 

ihonial 

causes. 


in respect of necessaries (o), unless he has expressly or impliedly 
contracted to do so (p), or has given authority for the incurring of 
the debt or the expenditure of the money (q). The authority may 
be implied (r), as, for instance, where he knowingly acquiesces in the 
child being maintained by a stranger (s). 

Sub-Sect, 4. — Orders for Maintenance and Education in Matrimonial Causes. 

271. During a proceeding for obtaining, or in making, or from 
time to time after making, a final decree of judicial separation, 
nullity of marriage, or dissolution of marriage, the court may make 
any order or provision with respect to the maintenance and educa- 
tion of the children of the marriage (0- 

After a final decree of nullity of marriage or dissolution of 
marriage the maintenance and education and other benefit of 
the children of the marriage, as well as the benefit of their 
parents, may be provided for out of the property settled on the 
parties to the marriage by any antenuptial or postnuptial settle- 
ments (fl). 

After a decree of dissolution of marriage or judicial separation, 
a settlement of all or any part of the property of a wife in fault 
may be ordered to be made for the benefit of the children of the 
marriage, or any of them, either alone or together with their 
father (b). 

(o) Urmston v. Xewcomen (1836), 4 Ad. & El. 899 ; Shelton v. Sprimjett (1851), 
11 C. 13. 452, But a wife living apart from her husband may bind his credit for 
necessaries supplied to his infant children of whom custody has been given 
to her by an order of the court {Bazelcif v. Forder (1868), L. E. 3 Q. B. 559 ; see 
also title Husband and Wife, Vol. XVI., pp. 427, 57S> As to implied autho- 
rity arising out of moral duty, see p. 114, ante. 

Ip) Blackburn v. Mackey (1823), 1 C. vfc P. 1 ; Andrews y. Garrett (1859), 6 
C. B. (n. s.) 262. There is no implied authority where the father allows the 
son a reasonable sum for expenses (On v. O'i// (1796), 2 Esp. 471). If extrava- 
gant clothes are supplied, the father is not liable [Simpson v. Robertson (1793), 1 
I’jsp. 17). As to a father’s possible liability for a son’s tort, see Moon v. Towers 
(1860), 8 C. B. (n. s.) 611 ; and as to torts generally, see title Tort. 

[q) Rolfe V. Abbott (1833), 6 C. & P. 286. For form of authority by a father 
to supply goods to an infant son, and of notice by father that his son is an infant, 
see Encycloptedia of Forms and Precedents, Vol. VI., pp. 555, 556. 

(r) Baker v. Keen (1819), 2 Stark. 501 ; Earrait v. Buryhart (1828), 3 C. & 1 • 
381 ; Lawy. ]\ ilkin (1837), 6 Ad. & El. 718; which, however, is disapproved 
in Mortimore v. ]Vright (1840), 6 XI. & W. 482, per Lord Abinger, C.B., at p. 48/. 

(s) Hesketh y. Gowiny (1804), 5 Esp. 131 ; Nichole v. Allen (1827), 3 U. t-t P. 
36 ; but see as to this case Mortimore v. Wriyht, supra^ per Lord Abinger, C.B.j 
at p. 485 ; Bazeley y. Forder, supra. 

[t) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 35 ; XIatrimomal 
Causes Act, 1859 (22 & 23 Viet. c. 61), s. 4 ; Whieldon v. IVhieldon (1861), 2 Sw. 

& Tr. 388 ; Milford v. Milford (1869), L. E. 1 P. & D. 715; Bishop v. Bishop, 
Judkins y. Judkins, [1897] P. 138, 0. A. An order can be made for main- 
tenance and education until the child attains full age [Thomasset v. Thomisset, 
[1894] P. 295, C. A.). The order cannot require that security shall be given 
for the payment of maintenance [Hunty. Hunt (ISHS), 8 P. D. 161); and see 
title Husband and Wife, Vol. XVI., p. 577. 

(a) Matrimonial Causes Act, 1859 (22 & 23 Viet. c. 61), s. 5; Webster v. 

Webster and Mitford (1862), 3 Sw. & Tr. 106 ; and see title Husband and W ife, 
VoLXVL,p. 5H. ^ ,, 

[b) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 45 ; Seatle v. 

(1860), 30 L. J. (p. M. & A.) 216; and see title Husband and AVife, A"o 1. XVi.» 
p. 669. 



Part VI. — Rights a\d Duties oe Parents. 


117 


Sect. 4. — Marriafie. 

272. The consent of the father, if living, and after his death, of 
the mother, if Ihing, is generally requisite for the marriage of an 
infant child not being a \Yidower or \Yidow (r). 

273. A father (d) or mother (e) can take proceedings to annul 
the marriage of a child vihexe the child was at the date of the 
marriage an infant (/). 


Sect. 5. — Property. 
Sub-Sect. of rannt. 


274. A father has, as guardian for nurture or by nature {(f), no 
rights over the real estate of his infant child {h). But he may have 
such rights as guardian in socage (/) or in gavelkind (A ), or, if the 
infant is a copyholder, as guardian by the custom of the manor (/) ; 
and he may be appointed guardian of the infant’s estate by the 
court if he enters on the infant's land, and receives the rents 
and profits, whether he does so by virtue of any such guardianship or 
not, he will be deemed to do so as guardian for the infant, and must 
account accordingly for the rents and profits received by him (u). He 
is not allowed to apply these rents and prolits in maintaining and 
educating the infant (u), except under the express sanction of the 
court (p), but his having done so may in a proper case be ratified 
or condoned by the courtly). Similarly, a mother who receives 


(c) iSee note [ij], p. 57, ante; ami title Hc.-^baxi) and AViik, Vol. XVI., 
pp. 290, 297. 

{<!) tihenvooil v. Pay (ls:J7), 1 Moo. P. V. C. 053. 

(e) Sheewootl v, Itui/y si/jfra, at p, 402; y, i^jiurwai/ <ni<l Jlon'laf (t'alseli/ 

('(illet/ Sptn'wai/) (ISUi), 24 V. 11. S50. But the mother is not entitled after 
the father s death to continue proceedings for the i>urj)ose instituted by him 
(Jkvan y. M'Mahou and Pecan {faUeltj railed. M'Mnho,,) (1S59), 2 tSw. cV Tr. oH). 

(/) Sherwood v. /.'ay, snpra (where the child was adult at the time of the 
inaiiiago) , II ells v. t ottam [falsehj called II ells) (lS(i4), 3 Sw. & Tr. 304 ; Pron'se 
V. Simrway and PonPy {/alschj called Spnrnvuf) snpra ; ami as to nullity suits, 

see title IIusbaxd axd AVu-k, Vol. XVI., pp. 499, 537, note (h). 

(y) Seepp. 122, 123, ^ 

W Co. Jdtt. S8 b, Hargrave’s note (12) ; P. v. Thorp (1090), Carth. 384 : II. 
y. (//^/m6^^a/,^^>) (1832), 3 B. it Ad. 714. As to his rights on the 

death of an luiant child, see title Descext axd Distkibutiox, Vol. XL, 

p. 22. 

(i) See pp. 121, 122, jnKd. 

(/.■) See note (p), p. V2'>, post. 

(/) See p. 122, post. 

(in) See pp. 125 et seq., post. 

ni-P y- (17;JS), 1 Atk. 489 ; Thomas v. Thomas 

Ihoo), 2 Iv. A J. ,9, per Page Uoou, V.-U., at pp. 84, 8(3. A parent stands in 
a liduciary po.sitinn towards a cdiild (see i). 118, nost) 

(o) Seepp. 91, 114, date. 

(p) See pp. 8(3, 91, 92, ante. 

‘‘D>-84; Wriyht v. r<ua/«yaa/,- (lSo6), 8 De 
aJ at p. HO; and see p. 92, 

and'tlio f ^ and adult daughter weie jointly entitled to real estate, 
daLwr W®4 ‘-^l^eived the entire rents, and kept 'no accounts with the 

hv luin ii ^1 uiaintained and supplied with money 

tL eiUim establishment had been maintained out of 

the eutue rents {Sm,th v. Smith, Triuder v. Smith (1857), 23 Beav. 5o4). 


Sect. 4. 

Marriage. 
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Infants and Children. 


Sect. 5. 

Property. 


Rights over 

personal 

estate. 


Relation 
between 
parent and 
child. 


Purchase 
in name of 
child. 


the rents and profits of the estate of her infant child, does so as 
bailiff or agent for him (r). An infant heir can obtain an injunc- 
tion restraining his father, w^hen tenant by the curtesy (s), from 
committing waste (t). 

275. Unless expressly empowered so to do, a father cannot give 
a valid receipt or discharge for property of his infant child (a). If 
he receives it, he does so as guardian or agent for the infant (i); 
but while infant children live with and are maintained by their 
father, he is entitled to the earnings of their labour (c). 

Sub-Sect. ll. — Dealmys between Parent aiid Child, 

276. A parent stands in a fiduciary relation towards a child (d), 

and has certain moral obligations,to fulfil towards him(e). Con- 
sequently any question as to whether a transaction constitutes a 
gift bj'^ a parent to his child is construed favourably towards the 
child, and any question whether a transaction is to be upheld as a 
gift by a child to his parent, or is to be set aside as obtained by 

undue influence, or for any other reason, is construed unfavourably 
as against the parent ( /‘). 

277. Where a father purchases either real or personal estate in 
the name of a child alone, or in the joint names of the child and of 
himself or a stranger, there is no resulting trust for the father ((/); 
but the father is presumed to have intended to advance the child (/()» 


(r) Ila/Z v. Sianwivk (18S7), 34 Ch. D. 763. 

(s) yee title Real PiiOPEirrY axd Chattels Real. 

(0 Poberts V. Roberts (1657), Hard. 96. 

(f) V. Tol/erri/ (1715), 1 l\ Wins. 2S5 ; Philips v. Papet (1740), 2 Atk. 

80; seep. 76, ante. Money belonging to an infant will not be payable to his 


- - — . tiiu 01 UOI 

Conflict of Laws, Yol. VI., p. 280. 

Poffl^y y ■ Tolferrij^ svjtra; (Jambier v. (zanitie?' (1835), 7 Sim. 263. A 
mother who is also a guardian can give a good receipt for the infant’s income 
(He Lomj, Hoca/rove v. Loiui, [IflOl] W. N. ICG). As to where questions of 
domicil and foreign law arise, see title Conflict of Laws, Yol. YI., p. l^SO. 
As to the rights of the father or mother on the death of an infant child, see 

title Descent and Distkibution, Yol. XI., p. 22. 

i 1 131. Com. 453. The same rule may apply to adult children [ibid.; 
]m'te MucMni (1755),^ 2 Yes. Sen. 675). Rut an adult child so situated may 

^ portion of his own earnings [Ex parte Macldin^ supra). 

[d) Plowriijht V. Lambert (1885), 52 L. T. 646, per Field, J., at p. 652- 

(c) See p. 114, 

(/' ^ 

Arr. 

CONV 



AWJJ IJIUSTEES. 

1 (1677), 2 Swan. Appendix, 594; Dperv. Dyer 

1/88), 2 Cox, Eq. Cas. 92; Finch v. Finch (1S08), 15 Yes. 43; Mnrless v. 
n'anldtn (1818), 1 Swan. 13 ; Crahh v. Crabh (1834), 1 My. & K. 511 ; Sidmouth 

^ h ( 1 cjn\ O * j . XH j .' / ^ C\ 4 i\\ ^ (Hi* 


(1 

Lranldin (1818) 
V. i:iidmonth 
Williams v 

11 Eq. 10 
477. 
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especially where he is an infant (i). The presumption does not 
exist where the purchase is made by a mother (A), but slighter 
evidence is sufficient to prove an intention on her part to advance 
the child than would be required in case of a purchase by a 
stranger (/), and it arises where the purchase is made in the 
name of a person towards whom the purchaser has put himself in 
loco i^nrentis (m). The presumption may be rebutted by evidence 
of a contrary intention (n), but it must be evidence of statements 
or facts contemporaneous with the transaction (o), and evidence 
will only be admitted of subsequent statements or facts, if they are 
against the interest of the party making the statement or being 
concerned in the facts (p). The presumption is not rebutted by the 
fact that the child has been already provided for (7); nor by the 
receipt by the father of the rents 01* income of the purchased pro- 
perty (r), especially where the child is an infant, so that the receipt 
may be referred to the father's position as guardian (s). There 
must, however, be an intention to confer a present benefit ; and a 
purchase in the name of a child with a view to an ultimate benefit 
to him will not constitute an advancement (0* 

278. Where under a settlement of real estate by a father, or 
person in loco parentis (u), a portion is given to a child not other- 
wise provided for, which will not be raiseable if he dies before 
attaining full age, interest on the portion maj^ nevertheless be 
allowed to the child for maintenance during infancy (h). 


(/) Lamphujh v. LantjAiK/h (1709), 1 P. AVms. Ill, 1P_>. 

(/.•) Jkiuidw Jknuet 10 Ch. I). 474; and see title Gii-ts, VoL XV., 

pp. dlO, 410. 

(/) (Jurrett v. W'ilh-i'nmn (1848), 2 I)e G. & Sin, 214, 240; Sai/re v. Iltujius 
(1808), L. It. 0 l*>q. OiO; Ikitdone v. (1874), ]j. It. 10 Ivp 200 ; Jkunci v. 

JJennet, supra, per JksSKL, M.P., at pp. 479, 480. 

(7») J':braud V. />a//(.‘e/*(1080), 2 Vas. in Ch. 20; Cnrrant v. Jugo (1844), 1 Coll. 
201; Ikunety. JJennet, at pp. 470, 477 ; Standing v. Ihn'ring (1884), 27 

Ch. D. 841. As to a per.son putting hiinselt' in loco parentis towards a child, 
see note (/.•), p. Ill, ante. 

(a) 7Wc V. Pole (1748), 1 ^ es. Sen. 70; Pone, v, l*ollard (lSo7\ 24 Beav. 288; 

Tnekery. Burrow (ISOo), 2 Hem. AM. olo; Stock v. McAnof (1872), L. It. lo 

Ecp 00 ; Crahh v. Prahb (1884), 1 My. A K. 611 ; and see title GiiT.s, YoL XV., 
p. 410. 

(o) V. (1818), 1 Swan. 18; Sid.nouth v. SUhnonth (1840), 2 

* thristg v. t 'onrteuag (1849), 18 Beav. 90 ; Damper v. })an\ner (1802), 
8 Giff. 588 ; II dliams v. WiUianu (1808), 82 Beav. 870. 

{p) lied ingtirn v, lledington 8 Itidg. Pari. Itep. 100, 194, 196 ; Sidrnoath 

V. Sidiuoiit/i, snpru, at j). 466; Stock v. McArog, supra, per WlCKENS, V.-C., at 
pp. 58, 69; and see title Kvidexck, VoL XllL, p 408. 

T Eq. Cas. 92; Ilepworth v. Jlepworth (1870), 

Ij. It. 11 Eq. 10. '■ ' 

(r) (Irei/ (Lurd) v. (irtu [Lady) (1GT7), 2 Swan. Apiieiulix, o94, 599; 
bu iiwntii V. SidinoHth, siijiru, at pp. 459, 457 ; ISatdone v. Halkr, sintra. 

[s) Muinma y. (1U87), 2 Vern. 19; Lamjdiiyh v. Lain,, hu/1,, supra, al 

T ’ k'A ^ ^* ‘■**^’ ^ ^Viiis. 007, /,ti- Loiii P.s.i:KEit, Jj.C., at p. 008 : 

layUu-y Uytor (1,:}7), 1 Atk. 080; Stdcmn y. AMo,vn (1742), 2 Atk. 477: 

!’• V. Allcyuc (1845) 2 Jo. & Lat! 

644, Sou, uoO ; Christy y. Court, „a„, sn/ira. J \ J’ 

t) I'uri-est y. Lor i-est (1805), 10 W. 11. 080, /ler SxOAliT, Y.-C., at p. OSl. 
n) ^ee note (A), p. Ill, . . 1 

Ul (1704), 2 Vcni. 400; haledou y. Northcute (1747), 

AtU. 400, 408; Bi'oivii y. Tcm/itrky (1827), 0 Kus.s. 200; Re dreavts RetUeu 
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Property. 
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279 . ^\here an infant is interested in a legacy under the will of 
a lather, or of a person in loco imrentis {c), who is under the moral 
obligation of maintaining him, he is entitled for the purposes of his 
rnamtenance to interest or income in respect of it from the date 
ol the testator s death (d), instead of from the expiration of one 
year from that date (c), notwithstanding that the conditions as to 
the vesting or payment of the legacy are such that, if he were in a 
ditierent relation to the testator, he would not be entitled to the 
income until attaining full age, or the haiipening of some other 
event upon which the legacy was to become vested or payable (/). 

he rule does not apply where the testator has provided another 
lund for the maintenance of the legatee h/). 

Sect. 6. — Illcfiitiniate Children. 

280 . In the absence of a contrary intention either expressed 

1 . ^^ 6 cessary inference, all provisions respecting 

cnldien, contained in any laws or instruments having a legal 
operation, refer exclusively to legitimate children {h). The rights 
f dties of the putative father and the mother with respect to 
1 egi imate children differ materially from those of a father and 
mother with respect to legitimate children (i). 

/lit'!!;'’ ^ Ch. 68;j. For a claase hr a will extending 

this pioM^ion, see Lncycloiuedia of Forms and Precedents, Vol. X^'., p. olT. 

(<•) fsee note (/.), p. Ill, ’ >■ 

2 P- ’"■ms. 21 ; y. I/arrison (1742), 2 

vl« ’ L.C., at p. y;j(); Jled-ford v. Tobii, (1749), 1 

■! vLt ui Uaudwicke, L.C., at p. dlO ; 'CrkhH v. Dolby (1795), 

/ FMnes t'/srsl'Ts’ 


V 

fl 


i<V//ru w Y \ es. 13. 18;3; rett 

lYin 1 • 1 -Vi /V> ^ pti^^thuinous child is only entitled to interest 

lom his bir h {Jlao-hos v. llcurlios (179G), 2 Cox, Fq. Cas. ‘425). 

V 1 Rxecutoks and Admixistratohs, Voi. XIV., p. 27^. As to 

see th\e AVii lT portions to chihli-en, and legacies generally, 

h- CaromlM V. Mercer (177()), cited in 
S f, V -"■";""'^'/.0S0()), 5 Yes. 194, at p. 19,5, n. (1); iLax v. Lomax 
/l/w’l iV-f'-'Vn' (UsOG), \2 Yes. 20; He Georye (an 

tiiio-PTiL' PvV ’ James, L.J., at p. 843. Where the con- 

rpinni’iir^^ ' oevond attaining the age of twenty-one, the consent of the 

/ f, required (Femlatt v. XaD, (1779;, cited in Green, cell v. 

v' Flower ns-V\’ -V-' Green (1S(14), 10 A'es. 45 ; Cannings 

i/ira/mm* / Pel:,/o,q ngnjV Mrabams, 

uu^- V y snj,ra, at p. 310 ; Donoran v. Xtetlham (184(1), 9 Beav. 

Yw llm'e,(149. perTuuxEl!, Y.-C., at p. (153 ; Re 

.eoi,ye ail /aymU), sng,rn, at p. 843; Re Momly, Wooitroffe v. Momly, [1895] 1 

fi'n'ri T’-vY ^ Mrahams, Ahralmms v. Ikudcn, supra : and see 

« R Admixistratohs, '\'o1. XIV., pp. 272, 273. Where 

full no- ^ ®p^oathed a legacy to his daughter in case she should attain 

n provision for her maintenance between marriage under 

\ interest was allowed on the legacy between the 

nsn-?Xi attaining full age iVhamhtrsw Oohhvin 

tl8l)oj, 11 \ es. 1). ® ® '■ 

r D,l (l>fhalntauis) (1746), Burr. S. C. 264, 26o ; B. v. Maude (1842), 

0 Jui. 646; //. V 7o^/ev 7 U. B. 596, ptr Lord Dexmax, 

’w.J., at p. 098 ; A. v. Uirmiuijham {rnhuhitauts) (1846), 8 U. B. 410, per Lord 
^LXiiAX, C.J., at p. 426 ; Dirkinson y. XVrfA Eastern IlaiL Vo. (1863), 2 H. & C. 

at p. 736. 

(g See titles Bastardy, Vol. II., pp. 440-4-34 ; Coxtract, VcR VIL, p. 396 
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Part VII. — Guardianship of Person and 

Estate. 


^ECT. 1. — Title , 



S^D-Skct. 1 . — In (leneral. 

281 . The disabilities of an infant and his legal incapacity to 
manage his own attairs render it necessary that for the protection 
of his interests and the nianageinent of his property he should have 
a guardian of his person and property, to whom he stands in the 
relation of ward (/:). A person maybe the guardian of an infant 
either (1) in socage ; (*2) by nature in the case of an heir-apparent ; 
(8) hy custom; (4) for nurture; (5) naturally, or by parental 
right; (b) by parental appointment, or (7) by appointment by a 
court of competent jurisdiction (/). 

Sub-Sect. 2. —In Soraje. 

282 . Guardianship in socage exists only where the infant is 
under the aue of fourteen and lias by descent the legal estate in land 
held in socage tenure [m). In that case it is not contined to the land 
which he holds in socage, but extends to his other land and property 

The rules of law as to the lulvaBceinent of children (se(‘ pp. 11s, 119, ante) and 
double portions of children (see title Wills) do not a})i)lv to illegitimate 
children unless the father has ])Ut luni.self in /oro }>'irentis to\vard> them [Smith 
V. Stromj (1794':, 4 ilro. C. 49S ; Kx parte Pifc, Kx parte Dnhosf (Isll), IS Yes. 
140, jte.r l^ord Kldox, L.C., at pp. 147, 14S, \o2 ; W'etherh// v. Dixon (iSlo), 19 
Yes. 407; Re Lanxs, Lanx6 \. (Issl), CO Ch. I). Si, C. A.). As to the 

extension of a parent’s moral obligation in ropectof inainlcmance and education 
of illegitimate children, see note (//), p. 114, ante; and R. v. Mamie (1S12), 
2 ilowl. (X. s.) 5S. 

(A') Termes de la Ley, snh rove “ Gardeine ” ; 1 Bl. Com, 4G0 et svfj. ; Re SaiUhnnj 
[Manpiia) ami Jlrrie^iastival < 'ommi^^-'iioner-'i (187()), 2 Ch. I). 29, C. A., }>er 
Mellisii, L.J., at p. Bo. As to wards of court, see j)[). 140 et s((j . , poR . The 
relation of guardian and ward is strictly that of trustee and viMni ipie trn.'it 
[Reait/orl {J)ahx) v. Rtrft/ (1721), 1 B. "Wins. 70B,y;(r Lord Macclesfield, L.(’., 
at p. 70o ; Mathem v. JirRe (1-Sol), 14 Beav. 341, per Uomilly, M.B., at p. 345). 
A guardian stands in a fiduciary relation towards his ward {I^hnrripht v. JAtmhert 
(ISbo), 52 L. T. ()40, per Field, J., at p. 052). As to transactions between 
guardians and wards, >ee J/ij/ton v. Jlijlton (1751), 2 Yes. tSen. 547 ; W'rhf/it v. 
»'V(jG/c?7./aaA' (1S50), S J>e G'. M. & U'. 133, (’. A.; Motz v. Mtrean (Iso'l), 13 
Moo. i’. C. C. 370; and titles EtjuiTY, Yol. XllL, p. 18; Fuaudulext and 
^ 0 IDAl^LE CoxvKVAXcEs, Yol. XY., ]). lOS. As to the guardianship of illegiti- 
iiiute children, see title Bastaudv, Yol. 11. , p. 440. As to guardians a<l litem, 
seepp. 140 et mp, pout. As to the effect of foreign domicil, see title Coxelk T OE 

Laws, Yol. YL, p. 281. 

(/) Co, Jatt. 8N b, Hargrave’s notes (2) to (10) ; 1 Bl. Com. 400 et seq. As 

to the powei's of the county courts, see title County Goukts, Yol. YIIL, 
p. 054. 

_(»)) Co. Ihtt. 88 a, b, Hargrave’s note (13) ; 2 Bl. Com, S7, 88; Com. Dig-, 
tit. Gardian (B.) ; tpnvlrinp v. Doiens (1()77), 2 Mod. Bep. 170 ; R. v. Toddimj- 
ton [lnhahiianU) (1818), 1 B. cG Aid. 500; R. v. Sheri imjUm [I nhaiitanU) (1S:F2), 
3 B. & Ad. 714, per Lord Textebdex, C.J., at pp.' 715, 710. As to socage 
tenure, see 2 Bl. Com. 79 et seq.; and title Beal I’kobekty and Chattels 
Beal. All tenures are now socage (Com. Big., tit. Gardian (B. 1); Redell v. 
Cumtahk (1008), Yaiigh. 177, 183). 
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Infants and Children. 


Sect. 1. 

Title, 


Guardianship 
by nature. 


Guardianship 
by custom. 


fnfpn?’ The guardianship belongs to such one of the 

inlants neaiest in blood as cannot inherit the socage land by 

descent, without any distinction between the whole and half blood ; 

d in case of his death while the infant is still under fourteen, it 

devolves upon the next in blood who cannot so inherit (o). The 

^8® of fourteen (p); after its 

i-om f infant can choose for himself a guardian during the 

remainder of his minority (q). ° 

Sub-Sect. 3.—JJy Nature. 

Ic J^offi^^oship by nature, in its original and strict sense (r), 
s tnat ot a father over his infant heir-apparent of either sex (s). It 

s un 1 he infant attains full age, but is exercisable only over 
the person of the infant (0. 

Sub-Sect. 4 . — By Custom. 

manors special rights of guardianship of infant 

PJ ^0 s exist by custom with reference to their copyhold lands(rt). 

n some cities and boroughs there have been sj^ecia customs as to 
ie guaidianship of an infant whose father is dead(//). In the city 
0 on on the mayor and aldermen, in their Court of Orphans, 
lave, as guardians by custom, the right to the custod}^ of the person 
an es ate of an infant, whose father was a freeman of the city and 

Hargrave’s note ( 1 3). It is superseded bv the appoiut- 

Hargrave’s note (13) ; 1 HI. Com. 161 ; ‘2 Bl. Com. 
irlvioiMf u are two or more nearest of kin in equal degree, who caunot 
f.vr*ov.f possession of the heir acquires the guardianship, 

brothers or sisters, in which case the eldest has the right 
e luiant derives socaee lands hv descpnt hnfB Ar unrfp. uaterud and 


tV.fi I'vvf • i-.i U next 01 kin on either side who first gets possession oi 
roTniTi ^ entitled to the custody of his person, and the custody of the lauds 

maternal heir, and that of the’lands coming 
A fC nnlu!?/ paternal heir (Co. Litt. SSa, 88 b, Hargrave’s note (13) ). 
Vauo-h 177 ^ his guardianship {Bedell v. Cousiahle (1608), 

70^ ^ » yV/o)nas v. Thomas (1855), 2 K. & J* 

i • ^ P* the case of gavelkind lands the 

Ciwfmn ■ ^ f*?* until the infant attains the age of fifteen (Hobiuson, 

w r;,. ■«)■ »• n-- "»■ 

guardianship in its wider sense, see infra. 

Co Gardian (C.) ; Batdifs Ca^c (1592), 3 

v_o. rtep. a, 3< b ^6(7. 

C.H, (IbOO), Carth. 3S4, j?er Holt, 

Copyholds, VoL VIII., p. SO. If there is another guardian, 

.. testamentary, his right to the custody of the infant will 

p‘ Tight of the customary guardian (VVatkins, Treatise on 

Copyholds, VoL II., p. lOo). ° ^ 

iiiiiiL* t2 Car. 2, c. 24, which authorised fathers to appoint testa- 

^ (seepp. 123 et seq., fiost), provided that nothing therein con- 
nf - ^ ^ extend to alter or prejudice the custom of the city of London, or 

an} other city or town corporate, or of the town of Berwick-on-Tweed, 

concerning orphans {ibid., s. 9). 
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died within its limits. This guardianship continues in the case of 
a male infant until the age of twenty-one, and in the case of a 
female infant until the age of eighteen or marriage under that 
age (c). 

Sub-Sect. 5. — For Xurtarc^ 

285. A father, and after his death a mother, has the guardian- 
ship for nurture of an infant child up to the age of fourteen (//). 

Sub-Sect. 6 . — Btj Forcntal 

286. A father (c), and after his death a mother ( has by 
parental right the guardianship of the person of an infant child up 
to the age of twenty-one (v), as his natural guardian in the wider 
sense of the term(//). 

Sub-Sect. 7. — Ihj Parental Ai>poiidh\e)it, 

287. Both a father and mother have power, if under age by deed, 
and if of full age by deed or will, to appoint persons to act as 
guardians of an infant child, in the case of a father, after his death, 
and, in the case of a mother, after the death of herself and the 
father, if the child is then an infant and unmarried (/). AVlierethe 
appointment is made by deed, it is of a testamentary nature (A), and 
is revocable by a subsequent will making a different appointment (/) ; 



Com. 401 ; Hatijkhl [I'arisJi) v. Fnrietj {Parish) (174U), 2 Stra. HOI ; R. v 
Clarke (1857), 7 E. ^ B. 180, 192; but see Rc Rare {A/aia), an Infant (1857), 
cited in (it/rncf/ v. Cnrnei/ (1803), 1 Hem. & M. 413, 420, n. (a) ; H/nlt v. Jhidc 
(1850), 29 li. J. (B. M. aS: a.) 150. 

(c) Ratdijfs Case (1592), 3 Co. Rei). 37 u, 38 b; R. v. Thor/>e (1090), Carth. 384 ; 
Re hialishnri/ {Marfjius)anil Fcrlesiastieal Commissioners (1870), 2 C'h. 1). 29, C. A., 
James, L.J,, at pp. 31, 32, yx-?* Meelisii, 1..J., atp.30; Re A;/ar-Fllis, A<jar- 
EUis V. iMsrdles (1883), 24 (’h. D. 317, C. A., per Bkett, M.lb, at pp. 327, 328. 

^ (/) Raidifs Case, supra, at p. 38 b ; MdUsh v. Pt f'i>sta (173;), 2 Atk. 14 ; 
Re Bedford ('haritij [Masters et<\), Villareal v. Mellish (1738), 2 Swan. 533, 530; 
Mcndes v. Mcndes (1748), 3 Atk. 019, per Jjord IIakdwicke, E.C., at ]>. 024; 
Guardianship of Infants Act, 1880 (49 & 50 Viet. c. 27), s. 2. See p. 108, ante, 
and p. 125, post. 

fl) Co. Liu. 88 b, Ilar^aave’s note (12) ; Mendes v. Mendts, snpra, at p. 024. 

^ h) Co. Litt. 88 b, IIiirn;rave's note (12); Bac. Abr., tit. Guardian (A.) 1, 
Uh ed., p. 94 ; Memles v. Mtndes, supra, at p. 024. 

(/) Stat. (lOOOj 12 Car. 2, c. 24 s. 8; Guardianship of Infants Act, 18Sfi 
(49 ^ 50 Vict. c. 27), ss, 3, 4 ; Bac. Abr., tit. Guardian (A.) 3, 7th ed., pp. 95 
etseq. An iiifant parent cannot make the appointment by will except in the 
case of a soldier on actual service, or a seaman at sea (Wills Act, 1837 (7 Will. 4 

^ ^ ^ PP- 5 ' t 104, ((ntc). As to appointments by deed, 

see title Heeds and Other Instruments, Vol. X., pp, 305, 399. For form oi 

appouitmontby deed, see Encyclopedia of Eonns and Precedents, Vol. VI., 

P- ^'l^id., Vol. XV., pp. 400, 500, 501 ; and see 

V 'fi / X father has no power to appoint a guardian of his illegitimate 

cmici 87.emaa v. Wilson (1871), L. R. 13 E(p 30). As to an appointment Ly a 
giandiather, .see Blake v. Leajh (1750), Amb. 300. 

. (Earl) (1803), 7 Ves. 348, Lord Eldon, L.C., at 

/i ji * But it need not be executed with the same formalities as a will (Ih 

( ha fish art/ (hnrl) JJanuam (1077), Cas. ternp. Finch 323. The ajipoint- 

ment is not revoked Ijy a testamentary instrument leaving the care, charge, and 
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Sect. l. 

Title. 


Of what 
children, and 
for what 
period. 


Survival of 
guardianship. 


Infants and Childeen, 

a™ necS.7 ia'rS 

guaiSi;nh“e£ie‘’oHlfech"d‘(,^^^^^ 

respect of every child born, or 

dea of th?nnn ^ ^^^her) en ventre sa mere, at the 

the date If H,?? / conceived before or after 

by deed vhptlipv^°l”r appointment is made 

The nowpr p\fp ri then existing or subsequent marriage (r). 

marrilp If ! “i"fF it will not terminate on the 

attainiifg full agf (a)f ^ appointor, but before 

appointed; and in that case, if one or 
Dositinn nr F, guardian or guardians who accept the 

but tlip The position is not assignable (c) ; 

survivintT ^'^^’j^'eut containing the appointment may authorise a 
Imii-iPTi appoint a successor to a guardian who may 

ipsifTn nt \ 1 ^ guardian having accepted the office cannot 
esi^n at \m11 (e), but may disclaim before acceptance (/). 

Whef‘?,e\-sfnflr,vn'l‘^'®“ ‘''"Other person {Hare v. Hare (1843), 5 Eeav. 629). 
their annointinpi t been appointed trustees and guardians, the revocation of 
14 Sim ^89) ^ trustees does not afieet their guardianship (Tie Hark (1844), 

(182(0 ^ 207 ; Gi/tiaf v. GiUiut and Hatfield 

ilie t.t e Fv ■ " ’ =^3 L. J. (P. .M. & A.) 87. 

' (7,1 1/J; ^ l-\iCUTOKS AXU AdmuMSTHATOES, Vol. XIV., l). 158. 

witness to^tliP l (16o4), 19 lieav. 86. It is doubtful whether an)' 

(H m f I'cr Eomilly, ale., at p. 87). 

(17^91 Ain, y- •! Bro.Parl. Cas. 302 ; Jlrihjes v. Hales 

t At lrivn TAtk. 619, per Lm'd hIkdwicke, 

of the inf'iTirf-r! fi ^ (1845), 14 Sim. 540. A mere commendatiou 

H use (1740). llarii.^lciiO^yy)^ insufficient [Edwards v. 

in h^usMoi^tliP^?w 9 I. P. Eq. 134. A devise of land to a person 
testameiit-irv ( 1 ^^^^^tenance and education of an infant child does not create a 

sub2;n^,en‘AF'’ '‘h od., p. 97. A will is revoked by a 

W ‘f ; “ ‘ '■ ”)■ -■ ’*>■ 

(0 Jhid, ' » • • 

(1723)^2 100 P- V. Sha/tslimj {Countess) 

to inlants of th” r w (1748), 1 Yes. Seu. 157, 159. As 

lloach V Cnrv v. Meudes (1748), 1 A'es. Sen. 89, 91 ; 

('18841 Ph Pelt’s Sup. 80, 87; He Sampt^vii and Wall, Infants 

^ 5) V b ^-‘1 ^^rnnoEXE, L.C., at p. 491. 

A m ^ {Countess), supra. 

EeLdtlr ri atp. 179 ; d/c///^/, y. De Costa (1737), 2 Atk. 14 ; 

{ fl C^tasters etc.), \ iUareal v. Metlish (1738), 2 Swan. 533, 536. 

W In the Gooi s of ParneU (1872), L. E. 2 P. & D. 379. 

Pr t Vn "“iT ' ■ b^'f"t£7-y!V/,i (Aar/) ( 1 752), Amb. 146, per I.ord Hakdwicee, L.C. ; 

, IT, r' B. E. Ir. 009. 

SchiALetFot.' 1 Bick. 350; O'Keefe v. Casey (1803), 1 
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288. The appointment ot testamentary guanlians supersedes all 
rights of guardianship in socage or otherwise (</). 

289. Where a father appoints guardians and the mother survives 
him, she is joint guardian with them daring her life(/0- Where 
he appoints none, or those appointed by him die or refuse to act, the 
mother is sole guardian, but the court having jurisdiction in the 
matter (/) may, if it thinks tit, from time to time appoint guardians 
to act jointly with her(7). 

290. The mother may, by deed or will, provisionally nominate 
persons to act as guardians of an infant child after her death jointly 
with the father (A ), and the court having jurisdiction in the matter (/), 
upon being satisfied that the father is for any reason unlit to be the 
sole guardian of the child, may conilnn their appointment or make 
such other order in respect of the guardianship as it thinks lit {m). 

291. Where each of the parents appoints guardians, the guardians 
appointed by each act as joint guardians after the deatli of both 
parents (n). 

292. The High Court of Justice, on being satislied that it is for 
the welfare of the infant, mav remove the mother or anv testamen- 
tary guardian from the otlice of guardian, and may also, if the 
welfare of the infant appears so to require, appoint another guardian 
in place of the guardian so removed (o). 

Sub-Sect. S . — By Apyoint/aent of the 

293. The Chancery Division of the High Court of Justice in the 
exercise of its general jurisdiction over infants ( p), may, if it is for 
the infant’s benelit so to do (q)^ appoint a guardian either where 


Cv) Stat. (lOGO) 12 Car. 2, c. 24, s. S. 

[Ii] Guardianship of Infants Act, ISSG (-U) & uO Viet. c. 27), s. 2. 

(i) TheAct^dves jurisdiction to the lliirh Court of Justice or the county 
court of the district in which the respondent or any of the respondents to 
an application in the matter reside s. U). ^See title CouMv Courts, 

Yol. VIIL, p. 05-1. 

(./) Ibifl.j s. 2. 

(ic) I hid., s, d. 

(/) [hid., 8. 9. See note (/), supra. 



(/() Guardianship of Infants Act, 1880 (49 & 50 Viet. c. 27), s. 3 (1). 

(e) [hid., 8. 0; Re Rtad, an Infant (1889), 5 T. L. 11 015 ; Re McGrath 
(iu/ants), [1893] 1 Ch. 143, 147, C. A. ; II «/4-er v. Laxton (1894), 70 L. T. 090. 
The court will not remove a testamentary guardian only because he is resident 
abroad (//e Lewis, a Minor (1820), 2 Mol. 485; Re Two Infant dhUdren, 
parte Nichens{W.)\),l T. L. K. 498). See also DiUon Mount-CasheJl 
(4,a(i//) (1728), 4 J3ro. Pari. Cas. 300 ; BTaith Bate iViU), 2 Dick. 031; Re 
Lemons (1887), 19 L. R. Ii*. 575. 

(p) See p. 47,^ ante. The Chancery Court of the County Palantine of 
Lancaster has jurisdiction to appoint guardians of infants resident in the county 
[Re Alisoifs Trusts, Re Johnsons, Infants (1878), 8 Ch. D. 1, C. A.). 

(<y) Johnstone v. Beattie (1843), 10 Cl. A Pin. 42, H. L., per Lord Campbell, 
at p. 122. 
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Sect. 1. 

Title. 


Selection of 
guardian. 


the infant has no guardian (r), or where he has testamentary 

guardians or even if the infant’s father is living(s), and can also, 

in the inteiests of the infant, remove an existing guardian and 

appomt another (0. The power extends to the case of an infant 

^ho IS not previously a ward of court and has no property (m), and 

can be exercised in the case of an infant British subject who was 

0111 and IS residing abroad (a), or who is residing in this country 

but has no property except abroad {h). Where an infant has a 

toreign guardian or a guardian residing out of the jurisdiction, the 

com wi not interfere with him (e), but, if circumstances so 

require, will appoint either him (d) or some other person as guardian 

of the infant in tins country (e). The court can appoint a guardian 

ot an intaiit who is a foreign subject, if he is residing in this 

coun 1 } ( f ), even if he have foreign guardians (g), but will not do 

so 1 le IS lesiding abroad (//). The appointment by the court 

0 a guaidian of an infant who has no guardian constitutes the 
infant a ward of court (/). 

294. In appointing a guardian, the court will pay attention to 

e wishes of the father or mother of the infant, where they have 
een expressed without the actual appointment of a guardian (k), 


■ jV' of Infants Act, 1880 (H) & 50 Viet. c. 271, 

J (l'i'2), 3 Ero. C. C. 

fV n'C* ’^'es. 200; He Wooheemhe, aa Wa,.t(\m) 

1 i\l n n ( I . X 1 • h ! ,ri n TVj / I on/W •% T o*¥Ty .V,. _ - 


7 . power 1 .^ made by summons in chambers (R. S. C., Ord. 55, 

Revised, Vol. XIL, Supreme Court, 
.bDglaiid, p. 20:3) ). » » 1 ' 

at? n. L., per Lord Campbell, 

Ji] of Infants Act, 1SS(3 (M) & 50 Viet. c. 27), ss. 6, 13; Be 

0 1. Eq. R. 003, 390; Be ^IcGraih (In fantsl supra, 

cT.Tofr ^ court will appoint a person to act as 

^uaidian in the hletime of the father {Kx parte J/oi(at/ort (1809), 15 Yes. 445 ; 

e lesy y. 11 ellesley {\S2S), 2 Eli. (x. s.) 124. II. L.) ; but the appointment wEl 

not he made as a matter of course {Be Lpons {an Infant) (1869), 22 L. T. 770). 

[n) Be II oolsnmhe an Infant, snpra ; Be MrOrat/^ (Infants) snpra, at p. 147. 

(ft) Join, stone v. Beuiiie, snpra : lie Paviit, [1907] 1 I. R. 234. 


rfu «tecl in Be ireenr v. lloc.hport, supra, at p. 392, n. (b); 

v'. lye^iL (\&) stay 

'e) He Savini [Gori), Saviui v. Lonsada, supra, 
n Amjep V. \etzera supra, per Page Wood, V.-C., at p. 713 


/,\ Vy cttirra, 7ie Oai7;ji (/'( 

(ft) Be Bourgotse (1889), 41 Ch. D. 310, C. A. 

(0 St,, art Y. Bute (Marquis), Stuart v. Moore, supra, at pp. 450, 457. As to 
wards of court, see pp.l46 et seq., post. As to appointment by the court of 
guardians to act jointly with the mother, see p. 125, ante. 

(A) he hexvcastle (Duke) (1795), cited in A’x parte Mounifort, supra, at p. 447 : 
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unless such a course would be disadvantageous to the infant (/); 
and in other cases will preferably select the nearest relative of the 
infant [m). The court will not generally appoint as sole guardian a 
person residing out of the jurisdiction («), unless he is already a 
guardian out of the jurisdiction (o), and will not appoint as sole 
guardian a married woman (p), nor, as a guardian, the solicitor to 
any of the parties concerned 0/), nor ahrin( r). The discretion of 
the court of first instance in the appointment will not l)e interfered 
with by the Court of Appeal, except for strong reasons {s), 

295. Where several guardians are appointed by the court, the 
death of one terminates the guardianship of all (u) ; ])ut the court 
will usually reappoint the survivors as a matter of course {h). 

Guardians can be appointed by the court for special purposes, 
such as to give consent or convey land on behalf of the infant under 
the provisions of an Act of Parliament (r), or to give consent to the 
marriage of the infant (<0, or to protect his interests under a Bill 
before Parliament (e). 


I/all V. Storer (ISlJo), 1 Y. & C. (ex.) o0(> ; He Kat/e (1S()()), 1 Ch. App, 3S7, per 
TuaxEU, L.J., at p. 390. As to appoiiihnent of guardians by the court where 
the infant has already api>ointcd a guardian, see pp. 58, 59, ante. 

(/) Hartley v. Smith (1863), 9 Jur. (x. s.) 97; Jte Wood, Minors (1867), 10 
W. R. 164. 

()h) Jkattie V, Johnstone (1S41), 1 ITi. 17, per Lord Cottkxuam, L.C., at pp. 34 , 
35. The com-t has appointed as guardian of the infant the maternal great aunt 
(/le (18:^6), 1 Russ. 478), the maternal uncle {Kj: parte Jw-hsot^ 0 

ISiin. 212), and an uncle and aunt [lie Neak (1852), 15 Heav. 250). 

(rt) Loifanv. Fairke (1821), Jac. 193. Rut where the infant wasresidinn-outof 
the jurisdiction, his mother, also residing out of the jurisdiction, and a i^elative 
in this country, were jointly appointed his guardians v. Fenton (1852\ 
1 Sm._& G. 73). And persons residing out of the jurisdiction may be appointed 
guardians, jointly with a person within the jurisdiction in the case of an 

infant residing in this country (./o/o/sio/^c v. Beattie (1843), 10 Cl. & Fin. 42, 
11. L.). 

fd See p. 126, mde. 

\p) Ik Kaye, snpra, per KxiGiiT RiircE, L.J., at p. 389. But a married 

woman has been appointed sole guardian of an illegitimate child (Wallis v 
Campbell (1807), 13 Ves. 517). '' 

( 7 ) Johnstons, Minors, Ex parte Yeates (1845), 2 Jo. & Lat 
(r) Jk Mazar v. Bybns (1799), 4 Yes. 644, 649. 

G) Ik Kaye, supra, per Knight Bruce, L.J., at p. 389. 

(a) Bradshaw v. Bradshaw (1826), 1 Russ. 528; Hall v. Jones (1827), 2 Sim. 
41., Compare the different rule 111 regard to testamentary guardians (p. 124, 

(i) Hall V. Junes, sitpra. 


n sfitr T 1 ’ Manchester {Duke 

Judgments and Orders, Gth ed., p. 994; Be Blundell (1871) 

- beton Judgments and Orders, Gth ed., p. 994; Be Sefton (Lord) (1871) • 

® P- 'J'JJ)- to convey ■ ' " ’ ' 

(lfSfG)^rM.frhr^M’C*^f It 16; Be Woolscombe, an Infan 

Gth 3 ’. , p.^ 9 a.^‘ ^^aarcroft (1835), 2 beton. Judgments and Orders 

(f) Be 11 hartun (185G), 2 Seton, Judgments and Orders, Gth ed., p. 995. 


1 - 

land under the 

Judgments and 
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of several 
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Infants and Children. 


Sect. 2. 

Authority 

over 

Person and 
Estate. 


Guardians 
of person 
and estate. 


Disagreement 
of guardians. 


Control of 
court. 


Sect. 2. Anthoritjf over Person and Estate. 

''f either of the person or of the estate of 

“^^fs property (i,), and a guardian of his 
snoL rA to a guardian in 

^ testamentary guardian (A), and to the mother 

m hv f ^^'ther, as guardian for nurture 

01 bj nature (m), is only a guardian of the person of the infant (a). 

rl appointed by the court is, in the absence of express 

n, oil}' a guaidian of the infant’s j^erson (o) ; but the court 

maj appoint him, or a separate person, to be guardian of the 
infant s estate (]>). ^ 

, there is more than one guardian, and they are 

unable to agree upon a question affecting the welfare of the infant, 

jurisdiction in the matter, may, upon the 

them, make any orders regarding the matters 
in difference uhich it thinks proper (q). 

+1 8 ’^'uidian acts in a manner calculated to prejudice the infant, 

the Uiancery Division of the High Court has inherent jurisdiction 
to interfere (/•). ■' 


see 


Tip 'mil-' 1 , “An infant may have several guardians; 

kinrl riv I'f'if ^ ."uaidiaii of the person, or a guardian in socage, or in gavel- 
iTimr ,■ ‘^“W'bold estate, a guardian according to the custom of the 

rvwi .V- (ISSO), 14 Ch. 1). G3(), per Jessel, M.E., at 

rnpp,,l''„„'^“i- enactment the word “guardian ” simidy, is used, it 

fnrpio'Ti'i the person {iIjuI.). As to where questions of domicil and 

rT > I “'f 1 Voyrucr OF Laws. Vol. YL, p. 281. 

M SuUshHr,/ {.Varqnis) and Enksiadkal 

Co «,s.uuur» 18,G), o cq,. j). 09 , 0 . A., per MecusIi, L.L, at p. 3 G. 

(1 r . f Jn<Jftinents and Orders, Gth ed , p. ii92. 

p 1-' tar. 2, c. 24, s. 9; Beaufwt {Uuke) v. Dertii (1721), 1 

14 i w' -uV’ I^-^CCLESFIELD, L.C., at p. 704 ; Mathew v. Arise (1851), 

rn f-n'pfr’ 1' =^1 P- pp. 123 et seq., ante. 

t)t) 1 Infants Act, ISSG (49 & 50 ^’ict. c. 27), ss. 2, 4; 
pp. I2c> et seq,^ ante. ’ 

(m) Seepp. 122, 123, ante. 

3S4 -isiy-' [if Hnngrave’s note (12); A. v. Thw-jj (1696), Caiih. 

at p 716 ^ [InhahitanU) (1832), 3 B. & Ad. 714, per P.UiKE, J., 

[o) Ite \Vdh,nqhh,, (an Infant) (1885), 30 Ch. I). 324, .330, C. A. 

^'ti’lonyhhy (an Infant), supra, at p. 330 Be 

a-mioiiitpfr^rn^' r father will, if circumt^tances ho requii'C, be 

gnaulian of his estate (Re Bond, supra). The court sometimes 

5 1° 1"® guardians of the person and estate of the 

}hm-pA0p4^‘ t’ 'ljbl8“®nts and Orders, 6th ed., p. 992 ; and cases in chambers 
p-unrrli'qTio . ? infant who is the subject of a foreign country, 

fkp p“ r • ^ be appointed without prejudice to his foreign guardian having 

2 Eq “"‘1 ®Ym°l V. Vekera (1866), L. E. 

rn,ni wY‘^'Yu^'1- Infants Act, 1886 (49 & 50 Yict. c. 27), s. 3 (3). The 
T f' J^iiisdiction is the Chancery Division of the High Court of 

us ice 01 the county com-t of the district in which any respondent to the 

application resides ODW., s. 9). See title County Coukts, Vol. VIIL, p. 054. 

( ) €au/o)t (DuK-e) v. Beriij^ supra, per Lord Macclesfield, L.C., at p. 705 ; 
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298. Where a lunatic is a guardian, powers and consents vested 
in him as such may, under an order of tlie Judge in Lunacy, ho 
exercised, or given by the committee of his estate (.s). 

Sect. 3. — Ui/ilds and Duties as to the Person. 

.Suu-Sect. 

299. A guardian is entitled to the custody and control of liis 
infant ward (f), and be can obtain by legal proceedings tlui 
restoration to his custody of a wartl, wlio has iieen removed or is 
being kept therefrom (//). But the Chancery Division of the High 
Court has jurisdiction to interfere with his right of custody, and to 
commit the custody of the infant to another person (/H ; and, in tin; 
case of an infant of years of discretion, weight will be given to his 
inclination as to where he will reside (h). 

300. The Chancery Division will, where it is in accordance with 
the express wish of the father, or it appears otherwise exjiedient 
to do so, place the infant under the custody and control of some 
other person, leaving the guardian a general superintendence over 
the infant and his affairs (c). 

JSi'u-Sect. 2. — Maintenance. 

301. Subject to the statutory provisions and general law as to 
the maintenance of infants (d), it is the duty of a guardian to applv 


hy 

I 
1>P 


Loach V. Garran (1<4S\ 1 A es. Son, 157, per Ponl IIaudwicke, L C 

at p. 100; hajham v. llukerOiht (1822). Ihidd. (}. 27.3. A.s to removai < 

‘.yiardians, see p. 12.3, ante. As to an account a-niinst u ‘niardiun, see Macrae 
liar, ms (1910), 108 L. T. 029. 

(s) Lunacy Act, 1890 (o3 A .34 A ict. c. o), s. 128 ; urul see title Luwtics vx 
Peusoxs oe Uxsouxd Mixd. 

^ (0 Co, Lite 87 b et se^j. ; 8 Bl. Com. Ill; Eac. Abr., tit. Guardian (F 
Oh ed. p. 105; stat. (lOGO) 12 Car. 2, c. 24, s. 8; Jt. v. JMnsou (1724 

(183()), o Ad i: lid. 441 ; Andrews (187;i), L. li. S Q. 15. 15 , '5. The power an 
leciprocal duty of a guardiuii and ward are the same pro tempore that of 
lather and child (1 Bl. Com. -402). 

(«) Stat. (1<>(>0) M Car. '> c. :14, s. 8. Restoration of custody can bo obtaino 
„ a wilt ot ktheiis corpiis {Amjlese,/ (Lord) y. (Jssori/ {Lord) (1(175), .'I Keb. 528 

■' 'y.’ -i supra; and see title Cuow.v Pk.vctick, Vol. X 

■s‘ ’/ Chancery Diyisioii of the Ili-h Court (I 

wu\" dirod it’ “ V'i'd' ' the guardian is disputed, the com 

lull diioct its \alidity to be duly tried (A'c Andrews, snpro). Where there ar 

two testamentary guardians and the iiilant is in tlie custody of one the othe 

--'--tody ’(tddd; 

fi-o V I ^l'7 V. Wripht (1810), ' 

ik o. ' •’ ^ < ()TTK.\u.\.M, L.c., at p. (183. 

/iald n-K-tl' dl't' “ iT:'’ ?• 2 Yes. Sou. ;174 ; It. i 

sapra atVin^K.'s ^ ^ C. J., at p, 1430 ; Itc Andrews 

the custody of ^'"'V ’.‘"‘J ‘'“2 provision as to removal of a child froi: 

uie custody of an undesirable person, p. 1(15, post. 

cuatodvTf a^frii'n r "j removal of an infant from th 

Bee p 12,8, P''‘''>’ ““ “'S^itist him 

(d) See pp, 85 ct scq., ante. 

H.L. — XVII. 

K 
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Control over 
education. 
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marriage. 


Prevention of 

unsuitable 
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the income of the infant’s property, so far as may be necessary, for 
his proper maintenance according to his position in life and 
expectations (e), and to take, when necessary, the advice of the 
court on the subject ( /'). There is no obligation on a guardian 
to expend his own money on the maintenance of his ward {g). 

Svb-Sect. 3. — Education. 

302. A guardian has the right to control the education of his 
ward(/i) ; but he must educate the ward according to his position in 
life and expectations (i), and should pay regard to the wishes of his 
father or mother in the matter so far as the}" are known (/c). 

Sub-Sect. 4. — Adcancernent. 

303. A guardian can only make an advancement out of the 
capital of the infant’s property for his benefit where it is autho- 
rised under a settlement or will (/), or where a court directs the 
advancement {m). 

Sub-Sect. 5. — Marriage. 

304. The consent of a guardian to the marriage of his ward, 
the necessity for which has already been dealt with(u), must be 
honestly given, and any corrupt agreement or arrangement in 
respect of it will be void (o). 

The guardian must see that a proposed marriage of his ward 
is suitable, and endeavour to stop an unsuitable marriage (p)> 
and, if necessary, invoke the assistance of the court for that 
purpose {q). The court, in considering the propriety of the marriage, 
is not bound by the consent of the guardian to it, and will in some 
cases refuse to sanction it in spite of that consent (r). 


(e) Co. Litt. 87 b; Carmichael v. Tl'iVsoii (1830), 3 Mol. 79, SO, 83. 

(/) 1 Bl. Com. 403. 

((/) Carmichael v. U'/7so«, supra. 

(/i) The ward will be compelled to go to the school or university which the 
guardian selects for him [TremaiEs Case (1719), 1 Stra. 168 ; Hally. Hall (1749), 
3 Atk. 721 ; Mitcltel v. Manchester [Duke) (1751), 1 Dick. 149). , 

(t) Powel V, Cleaver (1789), 2 Bro. C. C. 499; Colston v. Morris (1820), citea 
in Lyons v. Blenkin (1821), Jac. 245, 257, n. (a). _ p 

(k) Campheli v. Mackay (1837), 2 My. & Cr. 31, per Lord CoTTENinvM, L.C., 
at pp. 34, 37. Barol evidence will be admitted as to the parent’s wishes 
(1750), 2 \es. Sen. 56). It is the duty of a guardian to teach the infant 
feeling towards a surviving parent (Ex parte Ikhester (Earl) (1803), 7 Ve®. 348, 
per Lord Eldon, L.C., at p. 381). As to the religious education of an inian , 
see pp. 112, 113, ante; and title Education, Vol. XII., pp. 24, 36, 38, 39. 

(^) See pp. 92 et sey., ante. 

(m) Carmichael v. Wilson, supra, at pp. 86 et seq. , .,tt 

(«) See note (r/), p. 57, ante; and title Husband and Wife, "Nol. X\ •> 
pp. 290, 296, 297. 

(o) Redman v. Redman (1685), 1 Vern. 348; Keat v. Allen (1707), 2 A em. 

588; Hamilton (Duke) v. Mohun(Lord) (1710), 1 P. Wms. 118. ^ 

(p) Barker v. Taylor (1823), 1 C. & P. 101, per Park, J., at p. 102. xne 
clothes of the ward could be justifiably detained for the purpose (ihid.). 

(q) Smith v. Smith (1746), 3 Atk. 304. ^ 

(r) Gordon (Lord IF') v. Irivin (Viscountess) (1781), 4 Bro. Pari. Cas. o t 
Wellesley v. Beaufort (Duke) (1827), 2 Buss. 1, per Lord Eldon, L-b., 
pp. 28, 29. 
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Sect. i.~Rights and Duties as to the Estate. 

Sub-Sect. \»—^tenera( Mattaj/cmeut. 

305. A guardian in socage (n) has the right to tlie possession and 
control of all the lands of his ward, including copyholds (a), and has 
an interest in them and the duty and powers of managing them on 
behalf of and for the benefit of the ward(/v). He has the right to 
receive the rents and profits, and must apply them in the disdiarge 

of any obligations subsisting on the land(( ), in keeping down the 
interest of incumbrances (d), and in maintaining the ward (c), and 
must account to the ward for them (/). 


Sect. 1. 

Rights and 
Duties as to 
the Estate. 

Guardian 
in socage. 


306. A testamentary guardian has the right and duty of receiving 
the rents and prolits of the lands, and of managing the i)ersonal 
estate of the ward for the benefit of the latter until the ward 
attains full age, or during any shorter period for which he 
13 appointed guardian, and may bring such actions in relation 
thereto as can by law be brought by a guardian in socage (//) ; and 


is) See pp. 121 , 122 , anU. 

Xoto ( 1 : 1 ); Com. 1 )i- , tit. CarJiaii (15. 3 ) 

the infant has copyhohl lainls held of a manor in which there is a customary 
guai(lian.ship (see p. It'., a«te) the customary guardian will have the possessiol 
and managenient of those lauds {Cltnch v. ('admore (1U!)4), 3 Lev. 393 ). 

(h) L. V. Oak en {InhahUanU) (1809), 10 East, -191, 49.1, 493. 

lUa 1 la’ -ts to the obligations as between an infant tenant foi 

hie and the remainderman, see title Settlkmexts. 

^ Cas Abr, 201; Jcnnimisv. Looks (172o), i 
. Wms. - .6, 2^S. Ah to applying an infant’s capital to paying oh* the priiicina 
of a mortgage, see NoHnn-tj v. Norhnn, (1819), 4 kdd. 191. ^ ^ 

T Ciardian B. 4). 

{/) Co. Litt. 87 h, 89 a. ^ 

Cv) Stat. (1660) 12 Car, 2 , e. 24, s. 9 ; Ikdell v. Coustahh (1668) Yau«-h 177 
Ikaufort (Duke) v. Ikrfi/ (1721) 1 P Win< -iVi "ru • J,” * V ' 

iCountm] (172;B. 2 P. \vi. Mvi ^loo . * 7 . „ i.*, 

714 


hue luie ItECEIVERS. ii] 

porty is bv no means certrin guardian over the infant’s pro 

rii- r”'“7 

It has been held that the Sardian of ’ 

no power to sell or mort<rH<.P ‘“tant registered owner of a ship ha 

(17 & 18 Viet, c 1041 s ^ th® Merchant Shipping Act, 183 

(37 & 68 Viet, c.’oo) \ 55 ^®iohant Shipping Act, 189 

on appeal, [18731 W. N 21 "i (*^’^<8), L. E. 7 Eq. 93, compromise! 

improvements and has fnrthpr nrl has expended the income oi 

may be entitled to be recouned ( purpose 

Hooper V. Eijles (1705), 2 Vern 480) ^ (1856), 4 W. R. 401 ; and se( 


Testamentary 

.guardian. 
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he is under the same liability to account for profits and income of 
the estate received by him(//). 

307. A guardian appointed by the court may have special powers 
and duties assigned to him with respect to the infant’s estate (i). 

308. A guardian can contract on behalf of his ward for the 
redemption of land tax, and may pay the instalments of the 
redemption money out of his ward’s estate (h). The Tithe Act, 
1836 (/), empowered a guardian to act on behalf of his ward with 
respect to the commutation of tithe and other purposes 

Sub-SE(:T. 2 . — Leasing of LamL 

309. A lease of the land of an infant can be granted by a 
guardian in socage to last until the infant attains the age of 
fourteen (?/), and by a testamentary guardian to last until the infant 
attains full age (o), A lease granted by either guardian for a longer 
period may be either repudiated or confirmed by the infant after 
attaining full age (p). In order, therefore, to make a valid further 
lease of the infant’s land, recourse must be had to the provisions of 
the Infants’ Property Act, 1830 ((/), or of the Settled Land Acts, 1882 
to 1890 (r). 

Sub-Sect. o. — Sale of La)td. 

310. A guardian cannot alienate the real estate of his ward (s), 
except where power to do so for some public or special purpose has 


(//) Mathew Y. Prise (1851), 14 Bear. 841. "Where a guardian continues to 
manage the estate after the ward has attained full age, his liability to account 
continues as if the ward were still an infant [MelUsk \. MeUish (1S23), 1 
Sim. & St. 138). 

(?) See pp. 127, 12S, ante. 

(A') Land Tax Bedemption Act, 1802 (42 Geo. 3, c. 110), ss. 14, 160. As to 
redemption of land tax, see title Land Tax. 

/) 0&7WilL4, c. 71. 

m ) s. 15, As to tithe commutation generall}’, see title Ecclesiastical 

Law, Yol. XI., p. 745. . 

(?i) Brisdeny, (IG07), 2 Eoll. Abr, 41, tit. Garde (Q.), 4; Com. Dj?- 

it. Gardian (B. 4); Wwle v. PaJx'er (1690), 1 Ld. Haym. 130; A’, v. Oakien 
- ^ ^ title Distress, Vol. XL. 


tit 

{Inhabitants) (1SU9), 10 East, 491, 494, 495. 


See 


р. 130. 

(o) Roe d. Parry v. IMyson (1761), 2 Wils. 129, 135; Et/rer. Shaftshury 
{Countess) (1723), 2 P. Wms. 103, 122 ; Shaw v. Shaw (1788), Vern. & Scr. 00.. 

(p) Bac. Abr., tit. Guardian (G.), 7th ed., p. 106; tit. Leases and Terms toi 
Years (I.), 9, 7th ed., p. 784. But in Roe d. Parry v. Ilodyson^ s?/prn, it was ne t 
that a lease for a longer period was absolutely void. 

(q) 11 Geo. 4 & 1 Will. 4, c. 05; seep. 100, ante. _ . 

(r) (1882) 4u & 4G Viet. c. 38 ; (1884) 47 & 48 Viet. c. 18 ; (1887) 50 & ol Met. 

C.30 ; (1889) 52 & 53 Viet. c. 36 ; (1890) 53 & 54 Viet. c. 69 ; see pp. j 

ante; and title Landlord and Tenant. If there are no trustees of the lan 
for the purposes of these Acts and no person authorised to exercise with respec 
to the land the powers of a tenant for life under these Acts, the guardian cai 
apply to the Chancery Division of the High Court of Justice for the api)ointmen 
of such trustees and persons respectively (Settled Land Act, 1882 (45 & 40 \ ic ^ 

с. 38), ss. 38, 00). The provisions of these Acts have practically supersede 
provisions of the Settled Estates Act, 1877 (40 & 41 Viet. c. 13 ) ; see note [ p 


j). 94, ante. . , , 

(s) Bac. Abr., tit. Guardian (G.), 7th ed., p. 107. Field v. Moore, I'W 
Brown (1855), 7 De G. M. G. 091, 700, 707, C. A. 
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been expressly conferred on him by statute In other cases 
recourse must be had to the provisions of the Settled Land Acts, 
1882 to 1890 (a). 


Sub-Sect. of 

311 . If a guardian in socage, or a testamentary guardian, con- 
curs in a partition of land on behalf of his ^vard, the partition will 
be binding on the \Yard if it is equal (M, but if it is unequal, it may 
be either repudiated or confirmed by the ward on his attaining full 
age(c). 

In an action for partition, under the Partition Act, 1808 (d), and 
the Partition Act, 1870 (c), a request for sale may be made, or an 
undertaking for purchase given, on the part of an infant by his 
guardian or other person authorised to act on his behalf (y ). 


Part VIII. — Legal Proceedings. 


Sect. 1. 


bUB-8ECT. 1.- 


— On Behalf of Infants, 

-CouhnenccuieKt hj Xi.rt Friend, 


312 . An infant cannot in person assert his rights in a court of 
law as plaintiff or applicant (y), and cannot make himself liable to 
a defendant or respondent for costs (A), with the single exception 
that he may sue in a county court for a sum not exceeding £100 
due to him for wages, or piecework, or for work as a servant in 
the same manner as if lie were of full age {i). Consequently he 
must institute and carry on all proceedings by his guardian or 
some other person who is called his jn'ockein anuj or next friend (/.:), 


(0 See pp. 8:L 127, ante. 

(а) See note (/■;, p. 1;12, and pp. !M, i)o, iMi. 100, ante. 

(б) Co. latt. 171a; Due. Abr., tit. Guardian (0.^ 7th cd., p. 107; and see 

title IAktition. ^ 

(c) Co. Idtt. 171 b. 

(d) 111 A: 32 Viet. c. 40. 

(e) 39^40 Viet. c. 17. 

(;/) s. 0. Seep. S2, ante, and title Partitiox. The power ha? been 

vaiiously held to be exercisable by a testamentary guardian or a guardian 

appointed by the court (If/att v. Platt (1880), 28 AV. P. 533, i-cr .AIalins V.-C.), 

JESsk^^firatV‘n^ V. Hartley (1880), 14 Ch. D. 030, jjcr 

^ O'oodwin y. Moore 

Lthm-itv or give an 

-0 sue fr.! r one who does 

’r 1 -I'y.per Xekewicii, J., at p. 482). 

(h) I urner y. lamer (1720), 2 Stra. 708. > > 1 ; 

Courts Act, 
p. 455. 
(1883), 
ireme Court 
. (Statutory 

rule tr/..",' VV-'''''"’ 100,314). The 

II Cb to a petition as well as to an action {Rt ItimeU\I-:6iate (1851), 20 
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Sect. 1. 

On Behalf 
of Infants. 


and who is for most purposes domimis litis (I). Any person who 
IS not himself incapable of instituting proceedings (vi), and is not 
connected with the defendant (r), or otherwise interested adversely 
to the infant (o), may be next friend (p). Preference will be given 
to the father (//) or mother (r) or guardian (§), or some other of 
the lelatives or connections of the infant or their nominee (0 ; 
but he^ must be a substantial and proper person (a). Before his 
name is used in an action in the High Court of Justice, he must 
sign a wiitten authority to the solicitor for the purpose, which 
must be filed in the Central Office of the Supreme Court, or in 


L. J. (on.) .184) ; and it applies to an infant married woman suing as a feme 

We under the Married AVomen\s 1882 (4o & 46 Viet. c. 75), and 

the Mamed Women’s Property Act, 180:1 (56 & 57 Viet. c. 63) (see Colrnan v. 
AorfAWe (1842), 2 Hare, 147). If an infant is made a co-plaintiff without a 

a f ^ 1 ’ ^‘^h^^tors for the plaintiffs may be ordered personally to pay to 
the aeiendants the costs of the action so far as they are attributable to his having 
been made a party to it {(leiiim/er v. Gihhs, [1897] 1 Gh. 479 ; but leave may be 
given to amend by adding a next friend {Fiight v. BoIUnid (1828), 4 Euss. 298). 

An actioncan,however, proceed without a next friend if the defendant does 

not object (//(* lirocIManl:, A> parte Jirockiehaak (1877), 6 Ch. D. 358, C. X., per 

James, L.J., at p. ;i60). See also titles Actiox, Vol. L, p. 21; IIusiuxi) axd 

IFE, \ ol. X\ L, p. 5(t4 : and the Yearly Practice of the Supreme Court, 1911, 
pp. 161d5e7. ’ '■ 

(0 AW//V. (1820), 1 Jac. & W. 482; Almach v. Moore (1878), 2 

li. E, Ir. 90; Knairldodl v. Fon-fc (1876), 1 Ch. D. 604; Fn/er v. fFisemo/t 

(1876),45 L. J. (cir.) 199; but see 7h//,r v. Stephens (1885), 30 Ch. D. 189, 
2 ^er Peaiisox, J., at pp. 190, 191; Fait y. Wood, [1908] 2 K. E. 458, C. A., 
per Kexxedy, L.J., at p. 47:h The solicitor m the proceedings is the 
solicitor of the next friend and not of the infant {AJmach v. MoerrCy 
at p. 93). iVs to the relationship of solicitor and client in general, see title 

feOLICITOllS. ® 

{m) lie Somerset [Duhe), Thyrrne v. St. Manr (1887), :14 Ch. D. 465. Amarried 
woman cannot be next friend {Udd,). 

(??) The office cannot be filled by the defendant himself (*4aoa. (1847), H 
Jui. 258 ; Lewis v. AtLbs (18(8), 8 Ch. 1). 591, 593) ; nor by a friend of the 
defendant who undertakes the office at his reciuest (Re Buraess, Buruess v. 
Bottomky (1883), 25 Ch. D. 243, C. A.). 

(o) Jacob v. Lavas (1839), 1 lieav. 436. 

(7») 1 464 : Anon. (1739), 1 Atk. 570; Whitfol-er v. Mariar (1786), 1 

Cox, Eq. Cas. 285,280; Harrison v. Harrison (\S>A2), 5Beav. PIO; Jones 
Ara»s(1886), 31 vSol. Jo. 11. The official solicitor (see title Courts, Vol. IX., 


iC 4 uuu uuy autnoncyirom tne Jiiiant, ana tne inianu 
voice m his selection {Morya7i v. Thoime (1841), 7 M. & W. 400, per Parke, E., 
at p. 408). 

Uj) Watso7i V. Fraser (1841), 8 M. & W. 660; Woolf y. remherton (1877), 0 
Ch. D. 19, C. A. 

(r) Harris v. lAyhtfoot, Harris v. Harris (IsOl), 10 W. E. 31. 

(«)_ 1 Bl. Com. 404 ; Hatrhinson v. Xom-ood (1885), 31 Ch. D. 237, An infant 

by his next friend may institute proceedings against his guardian (1 Bl. Com. 
464). ® ° 

(f) Talbot y. Talbot (1874), L. E. 17 Eq. 347. 

(a) (]T39),_l Atk. 570; Nalder y. Haaddns (18.33), 2 My. & K. 243; 

]\ al/i€r V. Lise (1835), 7 Sim. 234. If the infant can procure a solvent person 
willing to act as next friend, an insolvent next friend may be removed and the 
proceedings stayed until another is appointed (Watson v. Frasery sapra; 
Lees V. Smith (1860), 5 H. & N. 632; hut see LJarhift v. Satchwell (1844), 12 
M. W. 779). 
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the district registry, if the cause or matter is proceeding in a 
district registry (b), 

A next friend is liable to be ordered to pay the costs of the pro- 
ceedings (c) ; but he will not be ordered to give security for costs (d), 
except in the case of an appeal by an insolvent next friend against 
the decision of the court of first instance ('■)• 

If an action brought by one next friend is dismissed, the fact of 
the costs of that action not having been paid will not prevent the 
infant from bringing a new action by another next friend {J }, 

The next friend is an officer of the court appointed to look 
after the interests of the infant (j?), and has the conduct of the 
proceedings in his hands (//). But he is not actually a party to the 
proceedings (i), and is not entitled to appear in them in person (A). 

The infant may sue by a next friend in /ornut paupcri.'i, but only 
upon strict proof that the infant cannot obtain a more substantial 
next friend (/). 

Upon the application of the defendant, or of a next friend of the 
infant appointed for the purpose, the court can, if it thinks lit(/»). 
direct an inquiry whether the proceedings are for the benefit of the 
infant (h), and if it appears that they are not, can deal with the 
proceedings as it thinks fit (o). 


Sect. I. 

On Behalf 
of Infants. 

Liability 
for costs. 


Fresli action 
by different 
next friend. 

Stan^iin^^ 


Next friend 
suiii" ift 
forma 

Inquiry as to 

titness 

proceedings. 


(?)) R. S. C. (1883), Ord, 1(>, r. 20 (Statutory Rules and Orders Revised, 
Vol. XIL, Supremo Court, England, p. 82). 'Where a person is named as next 
friend without his sanction, he can apply to have his name struck out ( Ward v. 
Ward (1843), (i Beav. 2ol), but he is liable to the defendant for costs (Z>/f^/t v. 
Tredtjett (ISoi), 5 De G. & Sm. 74). 

(r) Slaugider v. Talbott (1739), Willes, 190; IlVnv/ v. Tlhrc/, ; Bligh v. 
Tredgetty supra. As to his right to recover the costs from the infant or his 
estate, see p. 139, post. 

{d) Sijuirrd v. Srjuirrel (1792), 2 Dick, 705 ; St. John v. Beshorough (Earl) 
(1819), 1 llog. 41; Yaru'orth Mifrhel (1823), 2 Dow. & Ry. (k. it.) 423; 
Eelloirs v. (1830), 1 Keen, 119; Murrell v. O/a/J/a/n (1830), 8 Sim, 74; 

fliyid V. Whitmore (1850), 2 K. & J. 458; Martano v. Maun (1880), 14 Ch. D. 
419, C. A. ; Be Vaijne^ Randle v. Pagne (1883), 23 Ch. D. 288, 289, C. A. : Jones v 
Evans (1880), 31 Sol. Jo. 11. 

(e) Swain v. Follows (1887), IS Q. B. D. 585. 

'/) /*e Payne, Randle v. Payne, supra, COTTOX, L.J., at p. 289. 
g) Morgan v. Thorne (1841), 7 M. & W. 400, per Parke, B., at p. 408- 
Sinvlairy. Sinclair {mb), 13 iM. & W. 640; Rhodes Swithenlank (1889), 22 
B, 1). 577, C. A., per Bowen, L.J., at p. 579. 

(h) Rhodes v. Swithenhank, supra, per Lord Esher, M.R., at p. 578. 

(i) Sinclair v. Sinclair, supra, at p. 040; Dyke v. Stephens (1885), 30 Ch. D 

189, per Pearson, J., at p. 190 ; but see Catt v. IIW, [1908] 2 K. B. 458, C. A , 
per Kennedy, L. J., at p. 473. 

i4d(//50// V. Topp (1891), 30 Sol. Jo. 41, C. A. ; Murray v. Sitwell, 
[1902]W. N. 119; Re Berry, Berry v. Berry, [1903] W. N. 125 

(/) Briant v. Wayner (1839), 3 Jur. 400; Lindsey v. Tyrrell (1857), 2 De 
& u • 7, C. A# 

(m) The direction of an inquiry is in the discretion of the court (Stevens v. 
(1821), Madd. & G. 97 ; S)nedlwood v. (1851), 9 llare, 24 ; Pensotti v. 

(1874), 22 AV. R. 401, C. A.). 


I^awwn V. I'Aires W. K. 9(i5, C. I 

“y* inquiry, see p. KiO, post. 

ino court may stay tho action [Da Costa v. Da Costa (1T3-2), :J P. Wms. 
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Sect. 1. 

On Behalf 
of Infants. 

Concurrent 
actions by 
two next 
friends. 


Removal 
of next 
friend. 


Retirement 
of next 
friend. 


Infants and Children. 

^Miere two actions have been instituted on behalf of an infant 
foi the same purpose, an inquiry will be directed as to which action 
IS the nioie proper, and the more for his benefit (p), and according 
to the result of such inquiry the first action will either be allowed 
to proceed (q) or be stayed (r), or be dismissed (s), or the conduct 

action Siven to the next friend in the first 

Sub-Sect. ‘l.—Chamjc of Xext Friend. 

313 . The court can remove a next friend if he is an improper 

peison to act as such («), or does not conduct the action in a proper 

manner (/;) ; but the next friend is allowed an opportunity of 

showing cause against his removal (c). The father or testamentary 

guai lan, against whom there is no personal objection, is entitled 

to be substituted for a stranger as the infant’s next friend in an 
action (d), 

A next friend cannot retire without showing that it is for the 

tlio J ^ 202), or dismiss it with costs 

?SkTi\v A Ao '’• (1«39), 1 Beav. 58:1 ; Golds v. Kerr, 

' a. 1+' f’l *• 1 ‘ejeet the a])]ilication and ordei’ the aimlicant to pay the 

ronvf ?nn! r a deal' case the 

comtma> dismiss tlie .action without directing an inquiry (Hatorv. Else (183.i), 

5 (1S16), 2 Aler. 40; Starkn v. Bartholomeiu (1842), 

•ulnlfo ' f ’ ^ -'^s to where infaiits wore co-])Iaintift's with 

nsmi A purpose, SCO J/or(imcr v. (lest, Forde v. West 

(IMS), 1 Swan. ;^;S. ’ 

(v) y/arr/s v. Li<jhtfoot, Harris v. Harris (ISGl), 10 W. R. 31. 
r) I irtae v. MUhr (1871), U» W. R. ^OG. 

n (lS-43). G Reav. I -13. As a rule the action in which 

LfvnTio-^^%/' R'ieinl will Ite ])iofciTGd to that in which tlie next friend is a 

‘ Harris, snf.ra; Virlae v. Mil/er, sujira). 

0 I^rost V. II ard (1S(H), 2 De G. J. & Sin. 70, G. a! 

/> M^fA^ r Hitere.st adverse to that <)f the infant (//oa/rmso«v. 

I h ^ 1-' E- 3S7), or IS 

if ic -I i^n '? having an adverse interest to the infant, that 
u lynobable he will not pro]>erly i)rotect the infant’s interest (/'ei/iof^ v. 

//ton V. huhuison (182/), ] Snn. 390 ; Laadcr v. IngersoU (1845), 4 Hare, 59G: 

J). 243, C. A.), where he is or 


1 ..^ , • ^ T tv 7 J / , there is no probabilitv of the infantas interests bein^r 
nf Bo {Bcdirin V. .4sy,rf'/ (1841). 11 Sini. 530), a next friend will 

of be iemo\ ed were y on account of his relationsliiii to the defendant or to an 

, .!'* (^Edirin V. Asprn/, supra; Sandford v. Sandford 

V. Beeh,/ (1.S66), 14 AY. E. 948), or on account of 
solicitor (.4s/, /cy v. J/lden, Jones v. Ashley 
(18o2), 10 Jiir 460; Lloyd v. Buries, Lloyd v. A'aa'/.s 1 .864 , 10 Jur. A', s.) 1041), 
or on account of his poverty (Jones v. Frans (18861, 31 Sol. Jo. 11), or on 
accoun o e circum^^tances under which lie was nominated being open to 
some degree of susjncion [Smallwood v. JlutUr (1851), 9 Hare, 24, 29). 

(1^-0), 1 Jac. & W. (iracait v. Tann (18GG), 15 W. E. 
83, IhJhrchaU, \\iIsoh v. yh>t7/a//(lS80), IG Ch. D. 41, C. A., ;)er Jessel, M.E., 

*,,,?• J • friend will be removed if he does not iiroceed with the action 

(1880) 23 AV^ It ^ 

(^) Corscllis Lawton v. Hlwcs (1S84\ 32 AV. R. 965, C. A. 

(l«-7), G Gh.'l). 19, C. A.; Hutchinson v. Konvood 

(188o), 31 Ch. 1). 237. 
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benefit of the infant that another next friend should be sul)- 
stituted for him (e), and that his iiroposed successor is a fit and 
proper person and is not interested in the subject of the proceed- 
ings (/) ; and he must give security for the costs up to his retire- 
ment if required to do so {fi). 

Where a next friend dies, the nearest paternal relative of the 
infant is entitled to nominate a new next friend (//). 

AVhere a female next friend marries, a new next friend must lie 
appointed in her place (i) . 


Sub-Srct. 


o . — Inicrlvcniorif Prucecffinijs, 


314. All interlocutory applications on behalf of an infant 
plaintiff must be made by bis next friend (A). The next friend can 
be required to answer interrogatories and to make discovery on 
oath of documents and allow inspection of documents in an action 
or matter in which an infant is plaintiff or a})plicant in the High 
Court of Justice {/) or in a county court (m) ; and can, with the 
sanction of the court or a judge, consent to any arrangement as to 
the mode of taking evidence or any other procedure in a cause or 
matter in whicli an infant is plaintiff or applicant in the High 
Court of Justice (//) or in a county court (o). 



'1. — - 1 ttciin nlCnt 


I'' nil Alfa ilnrifKj PriKced i ikjs. 


315. Where an infant, who is sole plaintiff or applicant in legal 
proceedings, attains full age while they are pending, he can elect 
whether the proceedings shall go on or not( y»). If he elects to 
continue the proceedings they will thenceforth he conducted in his 
own name, and he will he liable for the costs of them from the 


(#f) Mdliinj V. MdUnff (Ksl9), 4 Madd. 

(./■) Jlarrmnt v. Harrison (1842), d Beav. 180. 

(v) V. ('anifihd! (iS(Hi), 12 A’es. 408 ; Darenfiori v. Ihn'cnport (1S22), ] 
Sim. & fet. lOl. If this is not done tlio now next iiiond will be I'ospoiisible loi 
the costs previous to his appointment [liUiflt v. Tredijett (ISol), o I)e G. & Sm 
74). 

(/f) J alhot V. i allot (1874), L. B. 1 t 847. An aflidavit of the fitness o: 
the person nominated is not retpiired (iV*n/.). 

(/) Cn«pe V. lirwldfi (1889), 9 L. J. (ni.) 108; Jotm v. Jone% (1809), li 

Soincrstt [Dnkf'), TItifnne v. Sf. Manr (1887), 84 Ch. D. 40o 
t y y* (184 (), 1 I)e G. (fc Sm. 24.3. An application adverse to the 
next triend in the cause must be made by a next friend specially nominated foi 
the purpose (Coj- v. II rajid (1808), 82 L. J. (cii.) 770; and .see p. 18o, ante). 

(/) L. .S C., Onl. 81, r. 29 (Statutory Buies and Orders Bevised, Vol. XII. 
• upreme Court, kn;^land. ]). 12 1 ) ; and see titles Discovkhy, I.xsi'Kctiox, vni 
I xTKituoG.vTouii-s, Vol. XL, p. 48; llrsiJAxn .\xi> AVii k, Vol. XVI., p. d2(>. 
(/a) County Court Buies. Ord. !(>, r. 2.3 (Statutory Buies and Orders Bevised 

Court, England, j). 187) ; and see title Coi'xrv CuuuTS, Vol 

Mil., p. ul8. 

(") It. S c., Orel 10, r. 21 (Statutory Kulos and Orders Revised, Vol XII. 
t^uiireme Court, liii-laiid, y,. 8;J). 

(Statutory Rules and Orders Revised 
' , FI;- ( England, 101 ). 

toll '• (loll), d lluro, 122. After the infant has attaiuei 

^ I'o.xt friend should take no further stejis in the cause, even thougl 

w or formal i.rocecdings (fOV.). Rut he cannot be interferei 

lUi until iH'ool ol the infant’s majority has been furnished to the court (.Sfmr 
'• Muv.h (1010), 1 Rulsl. 2d ; AJnmrk v. Moore (1878), 2 L. R. Ir. 00). 


Skct. 1. 

On Behalf 
of Infants. 


Death of next 
friend. 

Marriage of 
female next 
friend. 


Interlocntorv 

•r 

a[»plicalious. 


Consent. 


Where infant 
is sole plaintitf 
or applicant. 
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Infants and Children. 


Sect. 1. 

On Behalf 
of Infants. 


Where infant 
is co-plaintiff. 


Effect of 
judgment. 


Liability of 
next fi’iend for 
costs. 


commencement (ry). If he elects to discontinue them, he may obtain 

an order to dismiss them on payment of the costs from the com- 

mencement (r) ; or he may take no steps, in which case the defendant 

^ dismiss the proceedings, but cannot make the infant 
pay the costs of them (s). 

When an infant is co-plaintiff or co-petitioner with others, he 
can, mi attaining full age, apply to have his name struck out (<); 

case, if his co-plaintiffs or co-petitioners so desire, he 
may be added as a defendant or respondent to the proceedings (a). 

He cannot, on attaining full age, claim to appear as a plaintiff 
separately from his co-plaintiffs (b). 

8ub-Sect. 5. — Jnihfment. 

6. An infant plaintiff’ is as much bound as an adult by a 
]u gment oi order in the cause (r), even though there may have 
een iriegulaiities in the conduct of it(d), unless there has been 
n*aucl(r), or grop negligence on the part of his next friend (/). 

u in special circumstances he may be allowed on coming of age 
to amend his claim or to bring a fresh action {cf). 

Sub-Sect. 0.— 

An infant plaintiff is not liable personally for the costs of 
tne proceedings, unless after attaining full age he elects to continue 
e pioceeding s or obtain an order for their discontinuance (^). 

(f/) Bbtjh 5 Do G. Sm. 74, Pakkek, V.-C., at p. 77. 

(r) Anon. (1819), 4 Madd. 401. > » r 

(5) 7' 

ceedin 
has 

Tuhner, L.J., at p.'29).’ 

V. iiy1r084lt,f 2 2eav. 460; 

(a) r.icknell v. Hub, ell (1863), 32 Beav. 381. 

158 159 0«42), 13 Sim. 185 ; Ballard v. While (1843), 2 Hare, 

(c) Brook (Lcnl) V. I/trf/ord {Lord a„d Lad,/) (1729), 2 P. Wms. 518,519; 

Oieyory v. Molesworth (1748), 3 Atk. 626, >e/- Lord Hakdwicke, L.C., at 

(WmtVc ' ivv.'’' (HS5) 1 Bro. C. C. 484 ; and see title Judgments and 

^ an action by an infant plaintiff against hi.s employers 

11, fin 4- personal injury being dismissed, bis counsel applied to the 

■ (•o A- compensation under the Workmen’s Compensation Act, 189- 

V’ ^ accordingly awarded such compensation, 

In™ f ““i • thereby estopped from applying for judgment or a 

new trial in the action (AVn/e v. Electrkaod Ordnanee Jrcfssoi iVa Co., Ltd., [1906] 

P A iitep^xns V. Dadhrube [ronwcrhs Co., [1904] 2 K. B. 22o, 

nt Ltd. (No. 2), [1908] 2 K. B. 551, C. A.,pfrBucKLEY, L.J., 

1 j 1 i^° payment to the Public Trustee of money or damages recovered 

by or awarded to an infant plaintiff in the King’s Bench Division of the High 
C ourt, see E. 8 C., Ord. 22, r. 15 (.statutory Eiiles and Orders, 1909, Supreme 

W'B. S. C'., July, 1910 ([1910] W.K-. 

(d) MorUon y. Morhon (1838), 4 My. & Cr. 215. 
ip Coklomjh y. Bohjer (1816), 4 Dow, 54, H. L. 

vr -Q 4 Boyhton v. Fkhleij (1874), L. E. 18 Eq. 573, per Maxixs, 

V .-L., at pp. 576, 577. 

{<j) JS^ipier V. Effinfjhani [Lady) (1727), 2 P. Wins. 401; Orphan Board 
(/mirfc^ f/r.) Van Beenen (1829), 1 Knapp, 83, P. C. ; Merryioeather v. 

(1845), 9 Jur. 120 ; Be Ilofjhton^ lloahton v. Fiddty^ supra. 

(h) See p. 137, ante, and supra. 


Cooke 
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But the defendant is entitled to recover from the next friend his 
costs of the proceedings if they are dismissed (/). The next friend 
is liable to the solicitor acting on behalf of the infant for the costs 
incurred by him in the proceedings (/r). 


318 . Where the infant is entitled to property, the next friend 
can recover from that property any costs and damages ^vhich he 
has been ordered to pay, if the action was a proper one and for the 
infant’s benefit (/). But he will have to bear the costs personally, 
if the proceedings were not for the infant’s benefit (///) or were 
improperly instituted (ii). Where costs are allowed to the next 
friend as against the infant, he may have a charge for tliem on the 
infant’s property (o) ; and in a proper case takes them as between 
solicitor and client (p), including all just allowances (q). But where 
the proceedings are in respect of the infant’s reversionary interest 
in a fund, the next friend may only l)e allowed in the first instance 
to take his costs as l)etween party and party, with liberty to apply 
for the difference when part of the fund falls into possession (r). 


( A. ; ^ '(Jr-q V. (1S77), 25 AV. R. 52s ; Thomas v. Khnm (1S77), 4(5 L. J. (cu.j 
703 ; (ioUh V, Ktrr, [18S4] AV. N. -Ui ; Ut IHchs, I.i/idon v. IT narf/, [1S03] AV. N. 
13S ; < 'ait v. Wood, [1008] 2 Iv. 1>. 458, (\ A., per Kknxkdv, L.J., at p. 473 ; even 
tliough the proceedings are instituted under the sanction of the court [Frank v. 
Mainwarinef (1851), 4 Reav. 37), and though he was made next friend withoTit his 
authority (|[V(r'/ v. H’ajv/ (1843), 0 Beav. 251 ; lUiiflt v. 'l'rcfl<)i-tt (1851), 5 I>e G. 
A Sm. 74), in which case, however, lie may recover the co^ts from the solicitoi 
who made him next fnend ( Hh/v/ v. IIVuv/, at jt. 254 ; Idijfh v. Trahjctt. 

supra, at p. 70). An order against the next friend to pay is final and cannot 
be questioned on further consideration (tV//#-// v. ^'aUij, supra). 

(/.) Ilairkcs V. ('ottrcll (1858), 3 11. AX. 243 ; Jie F/oa-er [a So/irifor) (1871), BJ 
AV. B. 578. 

(/) Staiuf'S V. Maddox (1730), Mos. 319; Taner v. Irk (1752), 2 A'es. Sen. 
400, p/r Lord IIardwickb, L.C., at p. 468; Thompson v. Sheppard (1789), 
2 Cox, Eq. Cas. 161; Mavkoaie v. Taplor (1844), 7 Beav. 467; Frossy. i'ross 
(1845), 8 Beav. 455 ; Priic.hard Jioherts (1873), L. B. 17 Eq. 222, per Hall 
V.-C., atp. 224 ; Jkonanty. JlcnmU [\m^, 33 Ch. D. 224; Pe Burton, Burton 
V. Burton, [1887] AA''. N. 160 ; Be Aldred, Marshall v. Marshall, [1888] AV. X. 82 ; 
Stceden v. Walden, [1910] 2 Ch. 393. The next fi ■lend can bring an action against 
the infant to bo indemnified against the costs, and any damages which he has been 
ordered to pay, as well as his own costs [Steeden v. Wahhm, supra). A solicitor 
is entitled toy lien on an infant’s property recovered by means of his pro- 
fessional services [Prifi-hard v. Boberts, supra ) ; see notes (.ii), (^), p. 138, ante. 

(ra) Clapton v. Clarke (1861), 3 He G. E. & J. 682, C. A. ; Be Fish, Bennett 
Bennett, [ms] 2 Ch. 413, C. A., per Bindley, L.J., at p. 422; Be Hicks, 

lAudon V. Ihinerif, supra. 

[n) Buckbf v. ilackeridpe, supra : Boddam v. Iletherinplon (1799), 5 Ves. 91, per 
i.iOrd Loi'Gintoiiorciii, L.C., at p. 95 ; l*earce v. /Vam- (1804), 9 A'es. 548 ; FUaht 
V Bolland, supra ; < ampbell v. Campbell (1837), 2 Mv- A ( 'r. 25, 30 ; Kdqky v. 
Adam (1869), 31 L. T. 15 ; Thomas v. FJsum, siqma ; Be Fish, P>enneity. Bennett, 
fiupra,ptr Tuxdlky, L.J., at p. 422 ; Be Hicks, f.iiulon v. Htmerp, supra. 

(0) Mandeno v. Mandeno (1853), Kay, Appendix, p. ii.; see Steeden v. Walden, 
supra. As to such charges, see titles Liex ; Moktuagk. 

4 c/0/7 (1804), 10 A'’es. 184; Domaut v. IlenucH, supra; Be 
i^lauphter, Walton v. Aitchison, [1907] AV. N. 197. 

(7I reams v. Yoniup supra. 

An Parnanty. Htnnell, supra ; Be Burton, Burton y. Burton, m pra ; Be Aldred. 
-dorshall V, Marshall, supra. 


Sect. 1. 

On Behalf 
of Infants. 


Recover V <if 

w 

costs from 

infant’s 

estate. 
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Sect. 1. 

On Behalf 
of Infants. 

Kight oi 
solicitorwherc 
infant adopts 
proceedings. 

Initial pro- 
ceedings. 


Service, 


Supplemental 

proceedings. 


(ruardian ad 
litem. 


IXFANTS AND ChILDEEN. 


qnn)! nv t attaining full age adopts the proceedings, the 

fo f ® proceedings, the solicitor has no lien 

01 his costs on deeds brought into court in the proceedings (a). 

Sect. 2. — Aejainst Infants. 

Sub-Sect, l, Instittitimi of Proceedings. 

action, petition, or other proceedings may be brought, 

Rfr-iinsf ’ “/^i'^ated against an infant in like manner as 
infant adult (/;), and he need not he described in it as an 

ordered, service of the writ, petition, or 
•f , proceeding on the fatlier or guardian of the infant, or, 

r.o I tile person Muth whom he resides or under whose 

fulf good service on the infant ; but an order mav be made 

service infant himself shall be deemed good 

infant, a necessaiy party to proceedings, is born after 
I'f fu X instituted, he may be ordered to be bound bv them, 

ey aie for his benefit (c); if not, he may be made defendant to 
a supplemental action (y*), 

Sub-Sect, 2. — (i'mrdia7i ad liian, 

320. An infant defends all proceedings by a guardian ad litany 
an a peisoii to fill that office must be named before ajipearance is 
en eied, or any other step is taken on behalf of or against the 
in ant (^y). The guardian ad litem must be a i^erson having no 
interest in the matters in question in the proceedings adverse to 

L. li. 18 Eq. 407 ; and see titles Lien ; Soliciiobs* 

G. M. At G. 25, G. A. 

1 ^,4 ni' tit- Infancy and Age (K.) ; ir«f/e v. Keefe (1888). 22 L. E. Ir- 
Jo-i , and see title Pbactice and Piuxeduke. AVhere a female infant, who 

proceedings, had not vet received a name, leave was 

^Av! , ® , r youngest female child of her father and mother 

ZifC// V. /lOOr\ LI* ... A 



•' « , • •uill UUIIUUIV, LOVi) 

A p ^ personally with notice of a writ. ^ 

V.rUfS'' ^^'oma^-Pefer (1884), 20 Ch. U. 181; H7</.-s v. Hu/.'S, [ISS.] 

. .{d ) V- t apjis (1808), 4 Ch. App. 1 ; Atiater v. Jiaines (1809), 4 Ch. App* 

-Ho ; Peter v. Th(ymas-Peier, saura. 


nnnas-reter, supra. 

to) Co. Litt. 185 b ; Pirdw Or„h$ (1011), Cro. Jac. 289; Kiutj v. MarborowfH'^ 

. 808. Ex. Ch. ; llindiaarsli v. ('handler (1817), 7 Taunt. 488 J 


(li;i2), Ci-o. Jac 
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that of the infant (//). Y’herehe is assigned by the court (0, he must 
be a person ^Yithin the jurisdiction {k); and preference is given to 
an adult and competent person, already a party to the cause, and 
not having any adverse interest to the infant (/), or to a relation, 
connection, or friend of the family (m). It is a matter of course for 


('astledine X. MttiuJt/ {IH'32), -i E. & Ad. 90; lieren v. Cheshire o ])owl. 

70 ; Carr v. Coo/)er (1801), I E. A S. 2‘M ) ; l('(r/ev. Kt-cfe (1888), 22 L. E. Ir. l.jt ; 
E. S. C., Ord. 10, rr. 10, 18, 19 (Statutory Eules and Orders Eevisod, Vol. XII., 
Supreme Court, England, p. 82) ; and see Yearly Practice of the Sui)reino Court. 
1911, jip. 101 ct seq. This applies to an infant married woman (Jobmui v. 
Xorthrate (1848), 2 llare, 147). A solicitor who had entered appearance for an 
infant defendant, not knowing that he was under age, was held not to l)e 
l)ersonal]y liable for costs incurred by the plaintiff in sub.secpient proceedings 
which on that account were sot aside as irregular ( llV/dc v. Keefe, .^epm) ; l)ut 
the recent decisions as to a solicitor’s lial)ility when acting for a lunatic defen- 
dant [Yontje V. Toqnhee, [1910] 1 K. E. 2id, C. A.), and a non-existent coin])a!iy 
(Simmousy. Liberal Oiyirdon, [1911] 1 K. E. 900, C, A,), seem not consistent 
with this case. In proceedings in the High Court of Justice, other than pro- 
ceedings relating to probate or letters of administration, no order for the appoint- 
ment of a guardian ad is necessary ; but the solicitor for the infant who 
applies to enter an appearance to a writ of summons, or appears on the hearing 
of a petition, or notice of motion, or summons in a matter, in all cases in which 
the appointment of a special guardian is not provided for, must make and file an 
altidiivit that the proposed guardian ad litem is a proper person, and consents to 
act as such, and has no interest in the matters in <piestion in the proceedin-r-^ 
adverse to thatof the infant (E. S. C., Ord, 10, it. 18, 19, Appendix A, Part IL, 
i-'oriii No. 8 (Statutory Rules and Orders Revised, Vol. XII., I^uprome Court! 
England, pp. 82, 280, 287)). "Where no appearance to a writ of summons is 
entered for an infant defendant, the plaintiff, before proceeding further with the 
action against him, must apply for and obtain an order that a proper person be 
assigned guardian of the intunt, by whom he may appear and defend the action 
(E. S. C., Old. 18, r. 1 (^Statutory Eules and Orders Revised, ^'ol. XIL, yupreme 
« hurt, England, i)p. 78, 74). The official solicitor is sometimes appointed guardian 
ad h'(e//untliesecircumstances(Daniell, Chancery Practice, p. 127 ; see fhomasy. 
'fhomas {IS-io), 7 Eeav. 47 ; !>heppard v. Harris{\H4o), loL. J. (cu.) 104 * Cooksou 
y. Lee (1840), \o Sim. 802 ; Charlton v. West (1801), 8 Do O. P. A J. 180, 0. A.V 
The fact of the infant and his father or guardian being out of the jurisdiction* does 
not dispense witli the general obligation imposed by the rule of previous service of 
notice of the application on them (d/a/emya v. titather (1840), 10 Jur. 888 ; (Nhien 
v. Maitland (1802), 4 De D. P. A J. 881 ; While v. Dvrernat), [1891] P. 290), excei)t 
under special circumstances ( Tamer v. Snowdon (1804), 2 Drew. A Sin. 208). The 
SIX clear days between service of notice and the application mentioned in tlio rule 
include a Sunday v. Thorpe (1840), 1 1 Jur. 0). Even if the infant is of 

unsound mind, the appointment is made in Chancery (Pideovk v. UoalthepC\K'’r}\ 
2 Do G. M. A G. 898, C. A.). 

The practice of the county coui'ts as to the guardian ad Utern of an infant is 

regulated by County Court Eules, 1908, Ord. 8. r. 10, Ord. 7, rr. 80-80 (Statutory 

Rules and Orders Revised, Vol. IIL, County Court, England pp l->‘> et sea i 
See title County Coukts, Vol. VllL, pp. 488, 479. ° * 1 P- i- seq.). 

^ [h) Smith V. Palmer (1840), 8 Eeav. 10 ; Drant v. I'aasc (1848) 2 Y. A C Cli 

.as o24 ; Leesey. Kniyht (1802), 8 Jur. (n. s.) 1000 ; and see note (y), p. 140,a/ife* 
(0 See note (7), p. 140, ante. ' ^ ’ 

(/.) V. (1884), 18 Jur. 770. 
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IXFAXTS AND CHILDREN. 


Sect. 2. 

Against 

Infants. 


Hcmoval or 
death of 
guardian ad 
litem. 


Status. 


Statement of 
defence on 
behalf of the 
infant. 


the guardian of the infant’s person to be his guardian ad litem (n); 

but if the guardian declines to act, the office may be assigned to the 
official solicitor of the court (o). 


321. A guardian ad litem, against whom there is good ground 

for objection, or who acts improperly or against the interests of the 

infant in the proceedings, may be removed, and another assigned 
in his place (p). 

Where a guardian ad litem dies during the proceedings, another 
will be assigned (q). 

A guardian ad litem ^ like a next friend (?’), is not for all purposes 
a party to the action (s). He cannot appear and be heard in 
jierson (t), but he must answer interrogatories and produce docu- 
ments on behalf of the infant (a). He can, with the sanction of the 
court, give consent on behalf of the infant to a mode of taking 
evidence or to any other procedure (?y). 


Sub-Sect. d.^Pkadmq hy Infant 

322. Where an infant defendant to an action does not put in a 
defence, the allegations in the statement of claim are not taken to 
be admitted by him (c ) ; and therefore the action cannot beset down 
as against him on motion for judgment as for default in delivering a 
defence (d), but must be set down for trial as if he had denied the 
allegations (r). But it is generally necessary for him to put in a 


L. J. (cii.) 104). The fact of a female guardian adlitem not being married must 
a])i)ear on the proceedings {London and Conntij Bankinn Co, v. Bran, 

AV. N. i:iO). 

(a) Handys v. Cooper (lS:i5), 4 L. J. (cil.) 162, ^Jcr SuADW'ELL, Y.-C, 

(o) ]Vhit€\. Duvernay, [1891] P. 290. 

(;>) Jlnssdl v. Sharpe (1820), 1 Jac. «S: AV. 482; Sand/js v. Coojjer, supra; 
Pcrcimlv. Cross {\HS2), 7 P. D. 234; Be Somerset (Duke), Ttnpine St. Muur 

(1887), 34 Ch. I). 465. 

{([) Drant v. 1 a#/se (1843), 2 Y. & C. Ch. Cas. 524. 

(r) See p. 135, ante. 

(s) Imjram v. Little (1883), 11 Q. B. D. 251, per Lord Coleridge, C.J., at 
p. 253. 

(<) Murray Y. Sitwell, [1902] AA^ N. 119; Be Bern/, Berry v. Berry, [1903] 
AV. N. 125. J J ^ 


(a) E. S. C., Ord. 31, r. 29 (Statutory Rules and Orders Revised, A''ol. XIL, 
Supreme Court, England, p. 124); County Court Rules, 1903, Ord. 16, r. 25 
(Statutory Rules and Orders Revised, A^ol. Ill, County Couid, England, p. 157). 
See also titles County Courts, Vol. AHIL, p. 513; Discovery, Inspection, 
AND Interrogatories, Vol. XI., p. 48 ; Husband and AVife, A'ol. XAT., p. 526. 
As to whether an affidavit of documents and discovery can be obtained from an 
infant respondent in a divorce suit, see Bedfern y. Bedfern, [1891] P. 139, C. A. 

(5) R. S. C., Ord. 16, r. 21 (Statutory Rules and Orders Revised, Vol. XII-> 
Supreme Court, England, p. 83); County Court Rules, 1903, Ord. 3, r. 13 
(Statutory Rules and Orders Revised, Vol. III., County Com-t, England, p. 101). 
But no order by the court seems necessary [Fryer v. Wiseman (1876), 24 AV. R- 
205); Knatchhidl v. Fowle (1876), 1 Ch. D. 604; Piygott v. Toogood, [1904] 
AV. N. 130). See also Tillotson v. Hargrave (1818), 3 Madd. 495; Pisani v. 
A.-O. for Gihrattar (1874), L. R. 5 P. C. 516). 

(c) R. S. C., Ord. i9, r. 13 (Statutory Rules and Orders Revised, Vol. XIL? 
Supreme Court, England, p. 95) ; and see title Ple^uding. 

(d) See R. S. C., Ord. 27, r. 11 [ibid., p. 112). 

(e) Ellis V. Bobbins (ISSi), 50 L. J. (CH.) 512 ; National and Provincial Banh 
V. Evans (1881), 30 AV. R. 177. But in a simple case judgment may be obtained 
on motion for judgment upon an affidavit verifying the statement of claim [d^ 
Fitzwaterj Fitzwater v. Waterhouse (1882), 52 L. J. (ch.) S3 ; Gardner v. TapUng 
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defence in order to plead his infancy, or to allege other matters 
which are not put in issue by the plaintiffs allegations (,/'). 

Sub-Sect. 4. — Attaimneut of Full Aye durliKj Fi'oceeiliiujs. 

323 . ^yhen au infant attains full age during the proceedings, 
he is entitled to put in a new defence (g ) ; but, if he ta tes no steps 
within a reasonable time after coming of age, he will be bound by 
what has been done during his infancy (h). 


Sect. 2. 

Against 

Infants. 

Ui"lit of 
infant on 
attaining full 

Jige. 


Sub-Sect. 5. — Jodf/ment. 

324 . A judgment in an action is as binding against an infant Judgment 
defendant as it is against an adult (/) ; but if it was obtained on llie wner.iiiy 
footing of his being of age, it is in the discretion of tlie court to set 
it aside (/c). He may, however, even wliile an infant, bring another 
action to impeach the judgment on the ground of fraud or collusiou (f). 

I * 11 11^1 * is given against an infant, .lud<rmoiit nf 

he is usually allowed six months after he attains full age to sliow ttjiecioiure. 

cause against it {m). But this is not allowed wliere he is merely a 
trustee (n), or wliere the mortgage is under tlie Belits Beeovery Acts, 

1830, lB3!h and 1848 (o), and judgment will be given against him 
for immediate foreclosure absolute in a case where to do so is clearly 
for the benefit of the infant (p). 


326 . An injunction may be granted against an infant (q). 

i'l N. S7 ; and .see Willis v. Willis 

(1S89), 01 L. i. 010); aud evuloiit-e Las been altoKetber dispensed with wliere 

the inquiries directed by the judgment would sullicieiitly protect the iiifaut’s 
luterests {Jliph;/ v. Sawyer (KSSO), dl L'b. J). 4!M). 

^:0r ^ bouv. 44o, per Lord L.tXGDALE, M.lt., at 

p. 4o5 ; Lane v. Ilardwide (1840), 9 lieav. 148. 

{y) Iknnett v. Lee (1743), 2 Atk. 599, per Lord lI.uiDWK ke, T,.C. at p 531 • 
Samye v. Carroll (1811), 1 Bull A B. 548, per Lord Id.ixxEus L (’. at 

1 - My. &. K. 409 ; Malone v. Malone (1841), 

8 Gl. A i'lii. 1 19, 11. ].,, per Lord 0 oTTEXlI.t.M, L.C., at p. 900. 


Iiijunction 


1.'^ "-n o V. ’ ^ Jic, ti/ .irntioaKi IN/IL o i K 

Lq 009 per ScLLlVAS, M.lt., at p. 503; and .see title J riiG.ME.XTs axd Oriieks 

Ia Aur/oVat V. y.'mi/, -6(1883), 49 L T 131 

{1) Ridmond v. Taijlmr (1721), 1 P. Wm'^ T;u 7 w/ • 

(IVJO), Mos J0(j, JOS ; Cantw v. d ohustone {\mb)dd Sch. k ].ef Tt 

ywi/jSf S previous leave of the court {Jle lloyhfou, 'ifoyhion v. 

11^1 V.-C., at p. o7T). 

S'i’ S- ‘E SA" ""n « S;; 

—I, -ta. 

..«E= rsu/S-ia?'"'' ^ “»)■' ^ •» 

M Foster v. Far/cer (1878). 8 Ch. D. 147. 

■> - .. sn .. 

4'>8 • wT°') V. Harfoot (18711 19 W It 

y<'7: and7etS (1883), 24 Ch.^u! 

(?) U,npriere v. Lanye (1879), 12 Cb. D. 675 ; Z>e Franeesco v. Uarnn^n (1889), 
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Infants and Children. 


Sect. 2. 

Against 

Infants. 

Liability of 
infant for 
costs. 

Liability of 
guardian 
ad Vitem, 

Costs of 

official 

guardian 

(1(1 J'lfrui. 


Payment of 
% 

costs of infant 
defendant. 


Sub-Sect. Costs. 

327. An infant defendant is not usually ordered to pay costs (r) 
unless he has been guilty of fraud (s). But the costs of the unsuc- 
cessful defence of an infant or his general costs of the proceedings 

may he ordered to be jiaid out of property belonging to him over 
'which the court has jurisdiction (/). 

A guardian ad litem is not liable to pay the costs of an unsuccess- 
ful defence, unless he has been guilty of gross misconduct (a). 

328. Where one of the solicitors of the Supreme Court is 
assigned by the court to be guardian ad litem of an infant, his 
costs of performing the duties of the office may be directed to be 
home and paid ly all or any of the parties to the proceedings or out 
of a fund in court in which the infant is interested ; and directions 
may be given as to the repayment or allowance of such costs (b). 

ihe costs of an infant defendant, who has been made a party to 

proceedings without any action or fault on his part, will be ordered 

to be provided for or paid by the jilaintiff (c), who, however, in a 

proper case, ma}^ be allowed to add them to his own costs of the 
ju’oceedings (d). 


Guardian on 
behalf of 
infant. 


bECT, 3. 1)1 the ProhatCj Divorce, and Admiraltij Division oj the 

High Court. 

329. A minor, that is to sa}^ an infant above the age of seven 
years (<^), may elect a guardian for the 2 :)urpose of carrying on, 
defending, or intervening in a suit relating to a will or letters of 
administration, without having such guardian assigned to him(./)- 
But where an infant under the age of seven years is to carry on, 
defend, or intervene in any such suit, a guardian is assigned to him 
for the purpose by the judge or a registrar of the court (//). 

43 Ch. 1). 1(>5; L'ra7,s y. Ware, [LS92] 3 Ch. 002 ; JVootfy. Woolf, [1899] 1 Ch. 

343 ; iVerriott y. Martin (mO), 4'0 tSol. Jo. 717; Gadd v. Thompson, [1911] 1 

Iv. 13. 304; and see pp. 72, 73, (ode. Hut as to not granting an injunction 

where specific performance cannot be obtained, see lonnlep v. Ravenscrojt, 

[1895]^1 Q. H. 683, C. A. As to injunctions generally, see title IXJi'XCTiox, 
jip. 197 et set/., post. 

(?•) Tiiriw V. Ti(ri,n- (IT^iO), 2 Stra. TOS, 710; Jitsei/v. Cox (1S58), 2(1 Beav. 9.7. 

(1865), 35 Heav. 127; Lemimieie v. L(xn(jt (1879), 1- 

Ch. D. C7a, 679; iroo//-v. MW/; 

^9. 3 Yes. & B. 59, 71 ; Mamkno v. Mandeuo 

(18o3), Kay, Appendix, p. ii. The 2)laintifi:‘ may be directed to pay them and to 
reco'jer them out of the infant’s 2 )roperty {Robinson v. Aston (1845), 9 Jur. 22h* 

m (l^^bo), 11 Jur. (x. s.) 233; Vivian v. KeniMj (1890), 

63 L. T. 778. 


00 li. X. < <5. 

(5) IL b, C., Ord. 65, r. 13 (Statutoiy Rules and Orders Revised, Yol. 
Supreme Court, Kngland, p, 249). The costs will not be taxed as between 

client unless specially ordered [Eady y. Ehdon, [1901] 2 K. B. 460, 

if] it \r *\\r XT 1 r* 1 \ 


, Kjvuni/ V. i/oDes, [lyu/j 

(<■) Onhlsmil/i V. //»««// (1855), oDeG.lY. & G. 547,556; Fraser v. Thompson 
>59), 4 De G. & J. 659, 663, C. A. ; Short v. JtUhje, [1876] W. X. 47, 48. 


(1859) ^ ^ 

(J) Erase!' v. supra, at p. 663. 

(e) See title Executors axu ^Cdmixistrator.s, Yol. XI^^, p. 197; and p. 44, 
ante. 

(/) Probate, Contentious Rules, 1862, r. 74 (Statutory Rules and Orders 
Revised, A ol. XII., Supreme Couil, England, p. 693). , 

{y) Ibid,; Probate, Kon-Contentious Rules, 1862, r. 34 (Statutory Rules ana 
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Sect. 4. — Compromise on behalf of Infants. 


330. The compromise of an action, to which an infant is a party, 
and which affects his interests, cannot be effected without the sanc- 
tion of the court in which the action is pending {h ) ; but the court has 
full power to sanction such compromise (i). In exercising this power 
the court will consider whether or not the compromise will be 
beneficial to the infant (k) ; but it cannot compel a compromise (1), 
and will not sanction a compromise against the opinion of the 
infant’s next friend or guardian ad litem in the action (in), nor can 
it do so where adults in the same interest insist on their strict 
rights (a). Before sanctioning a compromise it is the practice of 
the court to require an affidavit by the solicitor to the infant, that 
he believes the compromise to be beneficial to the infant and an 
opinion by his counsel to the same effect (o). In exercising its 
power on an infant’s behalf, the court can sanction a compromise 
of proceedings against trustees to recover a trust fund which has 
been lost (p), and can deal with the property of the infant so as to 
promote a family arrangement (q) ; and inay charge the infant’s 

estate (/•), and change a contingent interest into an indefeasible 
vested interest (s). 

When a compromise has been sanctioned by the court it will 
only be set aside on the same strong grounds of fraud as would 
justify the setting aside of a compromise between adults (a). 


Orders llovised, Vol. XII., Supreme Court, England, p. 7(i;3). As to the 
practice m matrimonial causes, see title IIu.sb.vxu and Wife, Vol. XVI p 501 
Jh) Uarrjrave v. JIar;/rave (1850), W Beav. -108; Gmi/ v. J‘a»l! (1877), 25 
W. It. 874. As to causes or matters iu the King’s Bench Eivision of the lii"-h 
Court in^which is a claim for money or damages by. or on behalf of, an infant 

see E. S. C., Ord. 22, r. 15 (Statutory Buies and Orders Bevised, Vol. XII ’ 
bupreme Court, England, p. 10(i). ’ 

o (I’b”). 2 Esp. 530; llroolev. .Vodi/n (Loi-il) (1804), 

tiHsa), „ U. li D. oit, t. A. I’ or form of agreement to compromise, see 
Encyclopedia of 1' orms and Precedents, Vol. VI., p. 553. As to election by the 
court on behalf of an infant, see p. 80, nnte. As to an order of court referriu- 

1 RSO « rr interested, see Arbitration Act” 
1889 (52 & 53 Vict. c. 49), s. 14 ; and title Auiutiution, Vol. I., ii. 442. 

[k) Har,jrap v. I largrace supra, at p. 411 ; Brooke v. MosUju (Lord), supra, 

31 Beav. 370, 380; Re Wells Bo, Jr v 
Maclean, [1903] 1 Ch. 848, perE.iiiwELL, J., at p. 853 ; and see titles Executors 
ANI, ^MixiSTR.vroR.s Vol. XIV., p. 177 ; F.vm\ly Ark.ixge.meLs^ Voh ^ 

] . o4b. ihe com t will not sanction a compromise which is in the interest of the 
next friend, and not of the infant (Rhodes v. So-ithenhaid-, sup, -a, at pp. 578 579 • 

{ I ' I ^'3- C- A., per P.ilees C.B.,’at p. 587 1 ’ ’ 

II ilson v. Birchall {mO), 10 Ch. E. 41 C \ ^ 

(»ft) /iid., atpp.42, 43. 

(oJ ^VOOD, V.-C., at p.49. 

\0) lie hirUiall, Mihon v. Ihrchall, supra, at p. 43. 

L.V;! llxik Sf “■ ‘ ‘ «»■"'“ (■«'). 

(s Re1vJu‘'\T (l'^3), 1 Bro. Pari. Cas. 300. 

9 Y T'p- ^ J. (differing from 
(a) Brooke v l/o; L ( ^ 

(1871), 19 W. li. 555 . PP- Fadelle v. Bernard 


H.L. — XVII. 
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Compromise 
on behalf 
of Infants. 

Compromise 
of action to 
wliich infant 
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Setting aside 
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Infants and Children. 


Sect. 4. 

Compromise 

on behalf 
of Infants. 


Consent of 
other party. 

"Wards of 
court. ‘ 


In matri- 
monial causes. 


A party to proceedings ^-ho agrees to a certain course being 
taken, knowing that the other parties are infants, cannot after- 

object that his consent does not bind him because the 
other parties, being infants, could not consent {h). 

Sect. 5.— ]Vards of Court 

331. A ward of court is an infant respecting M'hose person or 
property an action, or other proceeding, has been instituted in the 
G anceiy Division of the High Court (c). The court, beyond its 
geneial jurisdiction over all infants (cOj exercises a special juris- 
diction and control over a ward of court (e). 

In a proceeding for obtaining a judicial separation, or a decree of 
nullitj" of marriage, or for dissolving a marriage, the High Court 


(^) Itsamr. A -G,for aihraHar (1S74), L. E. 5 P. C. ol6. 

(cj An infant has been held to become a ward of court by the appointment of 
a guardian for him by the court {Stuart v. ButelMarquisi Stuart v. Moore (1861), 
9 11. L. Gas. 440, 442, 451 ; Brown v. Collms (1883), 25 Ch. D. 50, 61); or vnth- 
»/? guardian by an order that he shall become a ward of court {Be 

M aiUochs Mvwrs (1844), G_L Eq. E. 393); or by an order that the infant’s 
motfier, instead of being appointed his guardian, shall have reasonable access to 
him {DePereda v. ])e Mancha (1881), 19 Ch. D. 451, 455, 456) ; or by the mere 
fact of his being plaintiff in an action in the Chancery Division of the High Court 
(/cHd/ffo/i V Maefrory (1790), 2 Dick. 736; Johnstone v. Beattie (1843), 10 

^^^''7^ord Lyxditurst, L.C., at pp. 84, 85 ; Gynn v. Gilhard 
(1860), 1 Drew. & Sm. 356_, 357) ; or by the settlement of a small sum of money 
on him followed by an action to administer the trusts of the settlement {Hope 
y^ llope (1854), 4 De G. M. & G. 328, 332 ; Be Race {AliciaY an Infant (1857), 
cited in Gurney v. Garney (1863), 1 Hem. & M. 413, 420, n. (a); Daivson v. 
Ihomson (1865),^ 12 L. T. 178; Be Ills Settlement, II v. ff., [1909] 2 Ch. 260); 

coui’t by trustees under the Trustee Eelief Acts, 1847 and 
1849 (J9 & 11 Viet. c. 96 and 12 & 13 Viet. c. 74) (now replaced by the Trustee 
Act, 1893 (56 & 57 \ict. c. 53), s. 42) of money or securities in which the infant 
IS interested {Be Eodye's Settlement (1857), 3 X. ifc J. 213, 219, C. A. ; Be Twee- 
date s Setthmjnt (1859), John. 109; Be LloyJs Trusts, Kv parte Collins (1868), 2 
1. K. Eq. 50/ ; Be Benand (1868), ic W. E. 538) ; or by a simple order for main- 
tenance made on a summons in chambers {Be Graham (1870), L. E. 10 Eq. 
o30 ) , or by having a fund earned to his account, or to an account in which he 
was included, in an action to which he was not a iiarty' {De Pereda v. De Mancha, 
supia, p>€r ]^LL, V.-C., at p. 455); but this was questioned by ICvY, J., io 
Brown v. Collins, supra, at p. 60. An infant has been held not to become a 

payment into court by executors under the Legacy Duty Act, 
1/96 (36 Geo. 3, c. 52), s. 32 (now replaced by the Trustee Act, 1893 (56 & 57 

1 G ^ bequeathed to him {Be Hillary (1865), 2_Drew. 

A + I'cM r / ’ ^5^ payment into court under the Lands Clauses Consolidation 

Act, lS4o (8 & 9 Viet. c. 18), of the purchase-monev of his land taken by a 

Soma'set and Weymouth Rail. Co., Ex parte Brewer 
L ^ ^ 552) ; nor by an application to the com't under the Infant 

Settlements Act, 1855 (18 & 19 Viet. c. 43), to sanction a settlement on his 
marriage (7?e Daltmi (1856), 6 De G. M. & G. 201, per Lord Ckakwokth, L.O., 
at p. 204). An infant alien can be made a ward of court, if domiciled and 
lesident in thisyountry, but not otherwise {Broxrn v. Collins, supra). 

(«) bee pp. 47, 125, ante. In one sense all British subjects who are infants 
are wards of coui't, because they are subject to the paternal jurisdiction which 
IS entrusted to the coui’t {Brown v. Collins, supwa, per ILiy, J., at p. 60). 

{e) Lx parte Whitfield (1742), 2 Atk. 315; Clayton w. Clarhe (1861), 7 Jur. 
(n. s.) 562, 563, C. A. The jurisdiction continues although the infant becomes 
of unsound mind {Vaney. Vane (1876), 2 Ch. D. 124; Be Edwards (1879), 10' 
Ch. D. 605, C. A.). ^ ^ 
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may, if it thinks fit, either in its final decree, or by a previous or 
subsequent order, direct proper proceedings to be taken for making 
the children of the parents whose marriage is the subject of the 
proceeding, wards of court (/). 

332. The court will not allow one of its wards to be removed 
out of its jurisdiction (.7), even by the father (//), unless satisfied that 
the removal is for the benefit of the ward (i), and will order a ward 
who has been removed without leave to be brought back(/, ). The 
removal of a ward of court, without the leave of the court, either out 
of the country, or out of the proper custody, is a contempt of 
court (f)._ Any person who can give information respecting it will 
be examined {m ) ; and a solicitor, who has any knowledge on the 
subject, cannot withhold it from the court on the ground of 
privilege (a). The restoration of the ward can be enforced bv 

habeas an-piis (0) or by an order of attachment, or committal, or 
oy the intervention of an officer of the court ( }>). 

333. The education of a ward of court is under the control of 
the court, and a guardian should take the directions of the court 
m reference to it (./). The court will decide in what relimon a 


,!? ‘ V 'St.';,?''"’ r 

Divorce, ,md Admiralty Divi.ion oiold' tlio.o l.rovi.i„,,,\St°, ^ ^ 

custody, miuntonance, or education of the children does not i r, In ml, ‘ ^ ' 
ot court (/Ve V. Jye. (188S). Id P. I), me, C. A. //to CoVro - J ‘S p rl ■ 
and bee also title llusuAxn and Wii-k, Vol. XVI p 577 ' ^ ^ ' 

{(j) Foster V. Deuui/ (1077), 2 t\i< in Oh . . 

o ves. ,jb.j , J^e Man/ierille y, J)e Man)iert//e (IHiH) 10 'io w... T .7 

LDOX, fj.C.t at 1 ). t 5 (i ! v o -xr.. !> 1 ^ 01(1 


Lldon, L.C., at p. 50; Camphell JIarkay o ^ly ^ V’ 

(185; , 22 L. J. (CH.) 1075; V/,/on/v. tvu '( S- /. 

(18541, ;j I)e (j AT X’ n "m n \ . ir I iva\ , ,J0s, Jkursony 


(/i) De Maniierille v. J)e Manne^'Ule, supra, 

v.lSrXi; K iTC ’""7^ 

i* id If • ' ^ -IVCGllj 1()| y Cy fi V, If oZ/'o/f ^1 Cl T 

(>49; llarriam v. Gwihdl ('1852’l nilnd in /(,//• ./ " 7 '"“ 9 Jur 

‘.S‘t V- k ,?■ : JhSj' VefE’ 

country within a limited Hmo ^-infl i ^ \ to thh 

without the leave of tlL couit ?/// r"" rnarryino 

V^Vey. l»W 7 ,(( 1840),4 My. i’cf 6 V 2 !' 6 nV ^ ^hrewshmij [Earl], 

fh f/Zh/' %'e v. ilope, iapra, 

& M. 6397 Case (1831), 2 Euss. 

ATTACnMEXX AXD CoMMITTAI,, Vol VII ® tlOXXKMPT OF CoCRX, 

(m) Ihseabery v. Undo (1883), Is’l. t’.’itV 

[l«91]3Ch. 12G. ■ ■ 

iiipra, at p. 38 v. Machay, 

joaiuua humamwe [Lord), ,„i.ra ; Re E,jnn (1848); 

L 2 
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Infants and Children. 


Sect, 5. 

Wards of 
Court. 

Marriage. 


biw^ght up^r) circumstances of the case, to be 

334 . A M'ard of court cannot marry without the consent of the 
court {s } ; and marriage, or connivance at marriage, with a ward of 
court, without such consent, is a contempt of court, and will be 
severely punished («). The ward himself may be committed to 
prison for marrying without such consent (ii). The fact of the 
marriage being actually invalid makes no difference in the con- 
tempt (a) ; and, if it is invalid, the court will, in its discretion, either 
direct steps to be taken to have it formally declared void, or will 
order a marriage to be validly solemnised ( 6 ). Where the consent 
ot the court is not given to a contemplated marriage of a ward of 
court, an injunction will be granted to restrain it, both against the 
0 er intended party (f) and the parent of such party (d), and 
against a guardian who is permitting the marriage (e ) ; and the 

0 ler paity will be restrained from communicating with the ward, 
either personally, or by letter (/). 

heie a ward of court is about to be married, the court w'ill insist 
upon a proper settlement being made of his or her fortune so far 
as the other party can make such a settlement (ff), but cannot compel 


(1S56), 21 Beav. 536; Tie Medley, a Minor 
(18/1), 6 1. R. En. 339. > J' 



2 Russ. 1, per Lord Eldox, L.C., at p. 29). 

o i^'oi'nfess), sapra, at m. 110, 112; ITerhert's Ccrse(1731), 

31 . Wms. 116; More v. More (1741), 2 Atk. 157 ; JIarford v. Morris (1776), 2 , 
Jlag. Con. 423; .Sterens v. .S'acn//c (1790), 1 Ves. 154 ; Priesth,/ v. Aa»i5(1801), 6 
,,®n' y- Sartyrwn (1801), 6 Ves. 572 ; v. Jloa-se (1802), 7 Ves. 

V \’-o n ’V 8 74 ; 11 «,/e v. llrow,/>ton (1814), 3 Ves. & 

p- il l V. Meridfield (1850), 4 De G. & Sm. 161 ; Tie , Sampson and 

o on J82, C. A. ; Tie If.'s Settlement, II. v. It., [1909] 

title CoxTEMrx of Court, Attachmext axd Committal, 

\ol. yiL, p. 292. 

(1SS8),40 Ch. D. 290, C. A., per Cottox, L.J., at 
P* 294 n:s Satleynent, IL v. //., sopra. 

[a) The endeavour tomarry is a contempt (H^rfer v. Yorhe (1815), 19 Yes. 451, 
per Lord Lldox, L.C., at p. 458). 

Yorhe, supra, at p. 454; Keutx. Burgess (1840), 11 Sim. 361, 
363 : Be Murray, a Minor (1842), 3 Dr. & War. S3, 84. 

Ail ^ {Lord) Case (1V34), Cas. iemp. Talb. 58 ; Smith r. Smith (1746), 

^ / Jr’n (1807), 14 Yes. 206. 

ftt) BarjmomV s {Lord) Case, supra, at p. 60. 

{e)Ooodall V. Harris (1729), 2 P. Wms. 561 ; Shiplrooi; (Lord) v. Einehinbrook 
(Lord) (1778), 2 Dick. 547, 548. ’ J ^ J 

(p Smith V. Smith, supra; Beard v. Travers (1749), 1 Ves. Sen. 313 ; Ship- 
orooL (Lord) v . Einehinbrook (Lord), stirjra ; J’earce v. Crutchfield, supra; Scott 
V. ParfM/icA; (1888), 4 T. L. E. 569. 

(g) Stackpole v. Beaumont (1796), 3 Ves. 88, 98 ; Millet v. Boiese, supra; 
Ball V. Coutts (1812), 1 Ves. & B. 292, per Lord Eldox, L.C., at p. 300; 
Be Donne (1825), 2 Mol. 490; Bade v. Eopkinson (1855), 19 Beav. 613. The 
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the ward to execute a settlement (//). In the case of a female ward 
the court will so far as possible exclude the intended husband from 
an interest in her property or will limit his interest in it (/). 

The court has no jurisdiction over a ward after he or she has 
attained full age, and cannot interfere with the marriage of a former 
ward, or compel a settlement of his or her property, unless the 
marriage involves a contempt of court (/. ). 

335 . The sanction of the Chancery Division of the High 

Court of Justice is required for the institution of legal proceed- 

ings on behalf of an infant whose propertv is alread/ tlie subject 

of pending proceedings, or who is otherwise a ward of court, 

^*^11 given if the court is satished that the nroceedin^T^s 

will be for his benefit {I). i o 


court will refuse to give any duections for payment of the dividends on the 

w n T executed {('ator v. Murni (18.54), 2 

VV. it. 6fa,). _ In the case of the wife’s property the court will generally insist 

for children of a future marriage (IIV/Zs v. Prke 

Sim r>’ f Ves. 471 ; Lon,, v. /.om/(lS24), 2 

power of appointing part of the settled fund to such children f/iotl J y 
i m-rny (1802), 8 Ves. 74 ; /JMeft v. m/nrt (Isdl). 3 Mv' & k! 2^71 and whi 

a^sTT Yes husband (1 17m/:’ V. Jam,., 

Ia • 1 ** ^ f f costs ot the settlement of the wife's property will not 

oo/c V. Ue Slar,.u,jlc, l)e Star, mole v. 
htapleton, he De hUu-poolc, De Stacpoole v. Snpnoin' (1S87), :>7 Ch I) l;J91 

]? 7* t. A., afiirmcd snb nom. SeaUm y. i<eatoH (1888), l.'i \m) Cas (Jl • 

He Lei<jh v. Lcitjh (1888), 4 Ch. IX 290, C. A. ^ ^ ^ 

(c V. Fositry s//pra. Where the inarriajro takes place without the 

/a7s(mH^e(liJ9), j -Ses. lo; Milletv. //omss 1802), 7 Ves. 419 ; Kent y Harness 

rl-w «•, Ik Murray, a J/b o •'( 

Dix A War. 8,3, per Scgdex, L.C., at p. 80; lUair v. C’»//,ie, Goa ( 1849 )^ 7 I ’ 

142, ]\a<h\. Hophiuson (18oo), 19 Beav. 013, per Bomilly M li atp 'oBC 

(/.’) Ball V. Coatts fl8r>l 1 Va< A- P. ooo . t t 

Mauey (1855) 3 Brew ^‘Ouy, supra ; Money v. 

ch ‘^j-. c ^‘,7 V. Herrick (\m)\ 4 

T- ■’ PI * * 6flDfs V. ( roniny Fx. parte liec<l T T wy* ^ * 

'i_ ' i y iPOiton V* Ijaltou riMQin OV^ 0*n m \ 
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Infants and Children, 


Sect. 1. 

General 
Statutory 
Restrictions 
and Local 
Bye-laws. 

Employment 
of Children 
Act, 1903. 

Street 

trading. 


General 
restrictions on 
employment 
of children. 


Part IX.— Employment of Children and 

Young Persons (»i). 

Sect. 1 . General Statutory JRestrictions and Local Bye-laws. 

336. Any local authority (n) may make bye-laws regulating the 
age below which, the hours between which, and the number of 
dai y and weekly hours beyond which, the employment (o) of 
childien (p) is illegal, or prohibiting or permitting subject to con- 
ditions, the employment of children in any specified occupation ( 5 ). 

Any local authority may similarly, by bye-laws, regulate street 

tiading (r) by persons under the age of sixteen, prohibiting such 

tiading except subject to specified conditions as to age, sex, or 

otherwise, or subject to the holding cf a licence granted by the 
local authority (s). b j 

337. The employment of children (t) between the hours of 

9 p.m. and 6 a.m. is illegal generally, but a local authority may by 

bye-laws vary these hours either generally or for any specified 
occupation (//). 

A child may not be employed ( 1 ) if under eleven years of 
age in street trading (a); ( 2 ) if a ‘^half timer” in a factory 


(771) As to employmeut in agricnltiu'al gangs, see title Agriculture, VoI. I.> 

р. 276. 

( 77 ) The expression “local authority” includes the mayor, aldermen, and 

commons in council of the C’ity of London, munieijial borough councils, urban 

district councils, and county councils (Employment of Children Act, 1963 

(3 Ldw. 7, c. 45), s. 13). As to local authorities generally, see title Loc^vl 
(jOVERNMENT. 

( 0 ) See title Factories and Shops, Yol. XIV., p. 487, note (k). 

(p) I.e.y persons under the age of fourteen years (Employment of Children 

Edw. 7, c. 45), s. 13 ; and compare p. 44, ante). 

(</) Employment of Children Act, 1903 (3 Edw. 7, c. 45), s. 1. Bye-laws made 
under this Act re(|uire confirmation by the Secretary of State. Objections to 
them will be considered by the Secretary of State, and a local inquiry may he 
ordered to consider the bye-law or any objections. Bye-laws may be made to 
apply either to the whole of the area of the local authority or to any specified 
part. Those made by a county council are not effective within any borough oi' 
urban distiict the council of which is constituted a local authority under this 
Act (i57(/., s. 4). Bye-laws made under this Act do not apply to any child above 
twelve employed in pui’suance of the Factory and Workshop Act, 1901 (1 Edw. 

с. 22), the Metalliferous Mines Eegulation Act, 1872 (35 & 36 Yict c. 77), or 

the Coal Mines Regulation Act, 1887 (50 & 51 Yict. c. 5S), so far as regards 

that emplojunent (Emidoyment of Children Act, 1903 (3 Edw. 7, c. 45), s. 9): 
see also p. 154, post. 

{r} “ Street trading ” includes the hawking of newspapers, matches, flowers, 
and other articles, playing, singing, or performing for profit, shoeblacking, and 
any other like occupation carried on in streets or public places (Employment 
of Children Act, 1903 (3 Edw. 7, c. 45), s. 13) ; and see note (a), i7i/ra. 
fs) Jhid., s. 2. 

(^) See note (y/), supra. 

(u) Employment of Children Act, 1903 (3 Edw. 7, c. 45), s. 3 (1) ;.and see 
title Factories and Shops, Yol. XIA^, ])p. 496, 497. 

(a) Employment of Children Act, 1903 (3 Edw. 7, c. 45), s. 3 (2); and see 
note (r), supra. 
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or workshop (h), in any other occupation (c) ; (3) to lift, carry, or 
move anything so heavy as to be likely to cause him injury (rf); 
or (4) in any occupation likely to 'be injurious to his life, 
limb, health or education, regard being had to his physical 
condition (c). 

338. If contravention of the foregoing provisions or any bye- 
laws before mentioned takes place in the case of an employer (/), 
or his agent or workman (;/), as regards a child under sixteen years 
of age, the offender may be summarily convicted and punished. 
Similarly parents or guardians (h), conducing to the contravention 
by wilful default or habitual neglect to exercise due care, are liable 
to punishment on summary conviction (i). Offenders wh6 are 
under the age of sixteen may be fined on summary conviction, 
and in case of a second or subsequent offence may, if under the 
age of fourteen, be sent to an industrial school (/,), or taken out 
of the charge or control of the person actually in charge or control, 
and committed to the charge of some fit person willing to undertake 
the duty till the child reaches the age of sixteen (/). 

In the case of summary proceedings for such offences and fines, 
the information must be laid within three months after the com- 
mission of the offence (/a). 

The officer of the local authority may for the purpose of enforcing 
the foregoing provisions enter any place of employment under the 
authority of a justice of the peace, and examine the place and any 
person therein with res 2 iect to a child’s emjdoyment (;/). 

339. The foregoing provisions and all bye-laws before mentioned 

do not apply to the exercise of manual labour by any child under 

Older of detention in a certified industrial or reformatory school, or 

by any child while receiving instruction in manual labour in any 
school {()). ■’ 


(h) \ cliild under twelve mny not be einidoyed in a taetory or work-hon • 
title Rxcxoums .vxi) Siiors, A'ol. XIV., p,,. dsT, -tiU. ' ^ ’ 

(•) Lmploymeut of Children Act, 1!)0:J (;j bldw. 7, c. ■io\ s. ;j (3). 
f^/) Jhid.j s. :J (4); see iboL, s. ,‘3 ((i). ' ^ 

(e) Ibid., s. 3 (5) A medical certificate sent by the local authority to ai 

^tness of a child fora specified eiiiploymeiit is admissible a^ 

^ V. BUI (1910), 20 T L E 17 

as to liability ol employer for act of servant einployino child 

(^y) Lniployment of Children Act. 1903 (3 Edw. 7, c" 4.3), s*. 6 (1) 

VL ti" »>*“ “ ««»t” 

^ '''' schools, see title Kducatiox, Yol. XII., 

(0 Employment of Children Act, 1903 (3 Edw 7 c 4 3 ^ « a Ml -Pv^ 

Jntion ot Cruelty to Cl.ilrlv^., .\,.f iom. /i ta 7 : ^ H)- P_re- 

iilmg Prevention 
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Infants and Children. 
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When 
restrictions 
not applic- 
able. 

Charitable 

entertain- 

ments. 


Sect, 2. — In Factories and IVorkshops (p). 

340 . There is no difference between an adult workman and 

an infant workman so far as regards the doctrine of common 
employment (q). 

The peiiods during w'hich young persons and children (r) may be 

employed in textile (s) and non-textile (t) factories and workshops, 

and m print works and bleaching and dyeing works (a), are restricted 
by statute (b). 


Sect. 3. — In Public Entertainments, 


ofience jmnishable on summary conviction (r) is com- 
mitted by any person who ( 1 ) causes or procures a boy under fourteen 
01 a gill ^^dei* sixteen, or who, having the custody, charge, or care of 
any such child, allows the child to be in any street or in any premises 
licensed for the sale of intoxicating liquor, other than premises 
licensed for public entertainments (</), for the purpose of singing, 
piaymg or performing, or being exhibited for profit, or offering 
anything for sale between 9 p.m. and 6 a.m. (e;), or ( 2 ) causes or 
procures a child under eleven, or who, having the custody, charge, 
01 caie of any such child, allows the child to be at any time in any 
street, or in any^ premises licensed for the sale of intoxicating 
liquoi, 01 for public entertainments, or in any circus or other 
of public amusement to which the public are admitted by payment, 
for the purpose of singing, inlaying, or performing, or being 
exhibited for ppfit, or offering anything for sale (./'). 

The restrictions stated above are not applicable in the case of 
any occasional sale or entertainment, the net proceeds of which are 
wholly applied for the benefit of any school or charitable object, if 
( 1 ) the sale or entertainment takes place elsewhere than in premises 
licensed for the sale of intoxicating liquor but not licensed for 


Uie lUllj 

Vol. XIV.. pp. 4;33 et seq, 

(q) Cribh V. Kynoch, Ud.^ [1907] 2 K. B. 04S ; Yoin,q v. Hoffmann Mann- 
factunm, Co., Ltd., [1907] 2 K. B. 040, C. A. See, further, title Mastek aXD 

SERViVKT. 


(r) See title Factokies axd Suoi-s, Yul. XI^^, p. 445. 

(s) See tlnd., p. 430. 

(f) See ibid., p. 437. 

(ct) See ibid., p. 438. 

[b) Bee ■ibid., pp. 490 et seq. As to provisions relating to employment inside 
and outside a factory on the same day, see ibid., pp. 494, 495, 509; Sunday 
employment, meal times, and holidays, ibid., pp. 490 et seq. ; dangerous and 
unhealthy industries, 'ibid., pp. 470 et seq. ; education of infant employees, title 

Education, \oL XII., pp. 54, 07—70. 

(f) As to courts of summaiy' jurisdiction generally, see title Magistrates. 

(d) As to places of public entertainment, see title Theatres and Other 
1 LACES OF Entertainment. 

(e) Prevention of Cruelty to Children Act, 1904 (4 Edw. 7, c. 15), s. 2 (b). 
A local authority (for meaning of expression, see ibid., s. 29. and note 

p. 150, a?ite) may, by bye-law, extend or restrict the hours mentioned m 
s. 2 (b) (ibid., s. 2 (ii.)). 

(/) Ibid., s. 2 (c). 
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public entertainments, or (2) if in the case of a sale or entertain- 
ment held in such premises a special exemption in ^vriting is 
granted by two justices of the peace ig). 

342. A petty sessional court (//) may, if satisfied of the fitness of 
the child for the purpose, and that proper provision has been made i^icencc. 
for its health and kind treatment, grant a licence for a child 
ten years of age to take part in entertainments in premises licensed 
for public entertainments, or in any circus or other [)lace of public 
amusement (i). 


Sect. 4. — In Dangerous Performances, 

343. Any person causing a male child under the age of sixteen 

and a female child under the age of eighteen to take part in any 

public exhibition or performance, dangerous in the opinion of a 

court of summary jurisdiction (A) to the life or limbs of the child, 

and the parent or guardian, or person having the custody of the 

child, who aids and abets the same, may be summarily convicted 
and fined (/). 

tiXeept where an accident causing bodily harm occurs, no 

prosecution may be instituted without the consent in writing of 

the chief officer (a) of the police area in which the offence is 
committed t/v). 

If the court trying the case considers that the age of the child is 
that alleged by the informant, the burden of proof that the child is 
not of that age is on the party charged with the offence (c). 

344. An offence punishable on summary conviction is com- 
mitted by any person who causes or procures any child under the 
age of sixteen, or who, having the custody, charge, or care of any 
such child, allows the child to be in any place for the purpose of 
being tiained as an acrobat, contortionist, or circus performer, or 


(v) IT'eventioii of Cruelty to Children Act, 19()i (4 Edw. 7 c. lo) ^ (\ 

As to arrest of offenders without warrant, >ee title Ckimiwl Lvw \\ 
PltOCEDURE, Vol. IX., pp. aoa, :S04, note (/). J.AW AX 

'//) As to which, see title Magistkates. 

0 Prevention of Cruelty to Children Act. 1904 (4 Edw. 7. c. lo 
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See al^ title Thbatuks axb 

(uilof v“ i^‘»'ge-ou« 'l’erfm-mances Act 

s'. 2(1). 

(0 hildren s Dangerous Performances Act. 1879 (42 & 40 Viet. c. 04), s. 4 
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IXFAXTS AND CHILDREN. 


mfm-P for any exhibition or performance which is in its 

tlm ^ sessional court may, if satisfied of 

treatment, grant a licence 


Sect. 5.~Iii Mines. 

Sub-Sect. l.—Coal Mines. 

employment underground of boys(/) under thirteen 
y is o age, and of girls {J ) and women (/) of any age. in any mine 
of coal, stratified ironstone, shale, or fireclay (r/) is illegal (//). 

346. Boys between thirteen and sixteen (/) years of age may 

^ oyed in any such mine underground for more than 

? our ouis a week, or eight (A) hours a day. Between each 

perio 0 employment not less than twelve hours must elapse, 

excep in le case of employment on Saturday following empoy- 

men on liiday^when the interval must be not less than eight 
hours (i). 

-The period of employment begins at the time of leaving the 
suiface, and ends at the time of returning to the surface. 

ihe period of a week runs from midnight on Saturday night to 
midnight on the following Saturday night (ni). 

347. The employment of boys and girls under twelve years of 
age above ground in connection with such a mine (n) is illegal (o). 

oys and girls under thirteen years of age may not be employed 
^ ^ur more than six days a week, or, if employed for 

moie han three days in a week, for more than six hours in any 

ijl) P/’?vention of Cruelty to Childreu Act, 1004 (4 Edw. 7 c. 10), s. 2(d). 

of ilttv (0> P- 153, ante. As to coui-ts 

ol petty sessions, see title M.vgistiiates. 

a Mines Regulation Act, 1887 (00 & 01 Viet c. OS), s. 70, 

“ woTTiMTi ” ^ f under sixteen, a “girl” a female under sLxteeii, and a 

woman a female ol sixteen and upwards. 

Kegulatiou Act, 18S7 (50 & 51 Yict. c. 58), s. 3 ; and see title 
XlIXES MlXEH.rLS, A.\D Uu.VRHIES. 

hit, if inn nf PB -f? (50 & 51 X’ict. c. 58), s. 4 ; Mines (Pro- 

Labour Undergrouud) Act, 1900 (03 & (ii Viet. c. M), s-' 1 

I'nin^vmn f within the provision from twelve to thii-teeii. See 

h elT 0 i (^ L c. 45), s. 9 (which e.vcluded 

flint Anf ®“l’^oyed lu miucs from the operation of bye-laws under 

tliat Act ; see p. 100, ante). ^ 

(50 & 51 Viet. c. 58), s.s. 5, 75; Mines 
n\ p Ar-^ Labom- Underground) Act, 1000 (03 A 04 A'ict. c. 21), s. 1. 

(A-) Coal Mines Regulation Act, 190S (8 Edw. 7 c. 07). s. 1, which applies to 

to boys. See title Mixes, Mixee-^-LS, axu 


IK 

(/) Coal Mines Eegulation .Vet, 1SS7 (50 & 51 Viet. c. 58), s. 6 (1). 

yn) 1 s. 0 (2), (.i) ; and generally as to periods of time, see title Time. 
(n) See note (y), supra, ^ 

o) Coal Mines Regulation Act, 1887 (50 & 01 A'ict. c. 58), s. 7 (I). 

-e (/J, sapra, for definition of “boy,” “ girl,” “ woman.” 
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one day, or, in any other ease, for more than ten hours in any one 
day (p). 

Boys and girls of or above the age of thirteen and women may 
not be so employed for more than lifty-four hours a week, nor more 
than ten hours a day (q). 

348. Provision is also made in the case of boys, girls, and 
women employed above ground for cesser of employment in certain 
hours and days (r), for intervals between the termination and com- 
mencement of employment (s), as to the length of a week (t), and 
for intervals for meals (/(). The employment of boys, girls, and 
women in moving railway wagons is illegal (r). 

349. The owner, agent, or manager of every mine must keep 
in the office at the mine a register of the name, age, residence, 
date of first employment of all boys employed below ground, and 
of all boys, girls, and women employed above ground, in or in 

open to the inspection of 

mine and school inspectors (a). 

After lequest by the principal teacher part of the M’ages earned 

by boys or girls employed in or in connection with such a mine 

may be deducted by the employer for the payment of school fees of 
a public elementary school {h). 

350. The employment of women, young persons, and children 
m pit banks or places above ground adjacent to the shaft of a mine 
where the terms of employment do not come under the Coal Mines 
Legulation Act, 1887 (-■), or the Metalliferous Mines Regulation Act, 
1872 (d), IS regulated by the Factory and Workshop Act, 1901 (c). 


ip) Coal Miuys Eogulatioiis Act, ISST, (oU A 01 Vk-t. c. OS), s. 7 (2) 

(lA 1 bid., 8. I (;i). ^ ' 

(r) Ibid., 8 7 (1), namely, between the hours of 9 p.m. and 5 a.m., or oi 

Jsunday, or alter 2 p.m. on Saturday. ’ 

(s) Ibid.,^. 7 (5), namely, an interval of not les.8 than eight hours betweei 
the teinunation ot eniployment on Friday and the commencement of emnlov 

hi, nr Saturday, and in other cases of not less than tweh- 

ment\l;1he nexf enSoJmm" and the commence 

W lbid.,s.l {(i). 

an i?itoiS;"’hS;nS?nni“r'‘' than five hours withou 

,1,.,. ui 7 “ • I , 'aoi’e than ekht hours on mv on 

and intervals for meals amounting to not less than on 

pp 416^4 iri 91.'' l''AC ToiaKs .vxd Siioi-s, Vol. XIV. 

Uf the boy or mrl s^e ,1 o ’l!' ^ 1 e.xceediug one-twelfth part ot the wage 

;'J), s. 7, and title Enrc mov VoT \ll n nf 
;j(i Viet. c. 77. 

1SS7 (oO l"5Vvict'"c s Regulation Act 

Vol. XIV., pp. - t^tle F.vcroitms AND Shocs 


Sect. 5. 

In Mines, 


Bovs and 
girls over 
iliirteen. 


lagistcr. 


1 ^eduction 
Iroin wages 
of cliildren 
for school 
fees. 

Kinployment 
ill pit hanks. 
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Infants and Children. 


Sect. 5. 

In Mines. 


EmpIo}Tnent 
of boys under 
thirteen, girls, 
and women. 

-Boys between 
twelve and 
sixteen. 


Periods of 
employment. 

Length of 
week. 

Employment 
of young 
persons under 
eighteen in 
connection 
with engines. 


Kegistcr, 


Sub-Sect. 2.— Metalliferous Mines, 

351. The employment underground of boys under thirteen years 

AT women of any age, in mines to which the 

Metalliferous Mines Eegulation Act, 1872 {g), applies, is illegal (/t). 

352. Boys between twelve and sixteen (/) years of age may not 
be empbyed underground in any mine to which the Metalliferous 
1 ines Eegulation Act, 1872 (j), applies for more than fifty-four 

ours a week, or ten hours a day. Between each period of employ- 
ment not less than twelve hours must elapse except in the case 
or employment on Saturday following employment on Friday, 
when the interval must be not less than eight hours. In the case 
of boys and young male persons whose employment is at such dis- 
tance from their ordinary place of residence that they do not return 
theie cliinng the intervals of labour, and who are not employed for 

moie than forty hours a week, the interval must be not less than 
eight hours (/c). 

The period of employment begins at the time of leaving the 
sunace and ends at the time of returning to the surface (1). 

The period of a week runs from midnight on Saturday night to 
midnight on the following Saturday night (/). 

353. Machinery used for transporting persons up and down 

shafts, along inclined planes or levels of any mine to which the 

Metalliferous Mines Eegulation Act, 1872 (y), applies, must be in the 

charge of a male of at least eighteen years of age ; and where the 

machinery is worked by an animal, the driver must be at least twelve 
years of age (?^0- 

354. The owner or agent of every mine to w'hich the Metalli- 
ferous Mines Eegulation Act, 1872(J), applies, must keep in the office 
a register of the name, age, residence, and date of first employment 
of all boys under sixteen employed in the mine below ground, and 
of all women, young persons and children employed above ground 
ni connection with the mine ; and the register must be open to the 
inspection of mine inspectors (;?). 

( / ) Mines (Prohibition of Child Labour Under^^rouud) Act, 1000 (03 0-1 

(.7) 3o 36 Viet. c. 77. The Act applies to all mines other than those to 
which the Coal Mines Eegulation Act, 1S72 (30 36 Viet. c. 76) (now the 

Coal iMines Eegulation Act, 1887 (50 & 51 Viet. c. 58), s. 83) applies (see p- 

fX ’ Mines Eegulation Act, 1872 (35 A 36 ^^ict. c. 77), s. 3. 

(//) Ibid s. 4. See also Employment of Children Act, 1903 (3 Edw. 7, c. 4a), 
s. 9 (which excluded children under twelve employed in mines from ihe 
operation of bye-laws under that Act). 

(/) Metalliferous Mines Eegulation Act, 1872 (35 & 36 Viet. c. 77), : 

Mines (I rohibition of Child Labour Underground) Act, 1900 (63 64 An* ■ 

c. 21), s. 1. 

(j ) 35 & 36 Viet. c. 77. 

(/«•) I hid,y s. 5. 

(/) Ibid. 

{m) /5n7,, 3 . 7. The penalty for emp]o5’ment of persons confraiy to the 
Act is in the case of an owner or agent a tine not exceeding: £20, or in the cas 
of any other person £2, for each offence, and a further penalty not exceeding £i 
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The immediate employer, other than the owner or agent of the 
mine, of every boy under sixteen, must, before employing the boy, 
report to the owner or agent or some person appointed by them, his 
intention of so doing (o). 


Sect. 6. — In Cldmneii Sircepi)ifi. 


355 . It is illegal for a chimney sweeper (1) to employ a child 
under the age of ten years in or to assist in the business of chimney 
sweeping elsewhere than in the house or place of business, yard or 
buildings of the chimney sweeper (p ) ; or (2) to cause or allow a 
lerson under the age of sixteen years in his employment or under 
lis control to be in any part of a house or building which the 
chimney sweeper has entered for the purpose of cleaning or extin- 
guishing a tire in a chimney (q) : (3) to cause or allow any child 
under the age of twenty-one to ascend or descend a chimney or 
enter a hue for the purpose of sweeping it or extinguishing a 
tire (?•)._ It is illegal to bind a child under the age°of sixfoen 
apprentice to a chimney sweeper (.s). In any prosecution of a 
chimney sweeper for contravention of the above provisions where 

the age of any child comes in question, the burden of proof is on 
the defendant (f). 

Sect. I— In Shops. 

_ 356 . The law relating to the employment of persons under 

eighteen years of age in or about a shop («) is dealt with else- 
where (5). 


Sect. 8. — Employers’ LiahiUty. 

357 . Employers of young persons (c) are bound to take greate 
care to protect them from injury than in the case of adults (d). 

The doctrine of contributory negligence does not always apply i 
the case of a young person so as to preclude him from recoverin 

Ilcguliition Act, 1872 (35 & 3G Viet. c. 77) s G 
(?<) Uumuoy Sweepers Iteguktion Act, 18G4 (27 A 2s Viet c’37) s ( 

renalty, fmeiiotexceecling£lO(ita/., s. 8). 

(7) Uql., s. 7. Penalty, fine not e.xceeding £10 (ibi-l., s. 8). 

.) I, •^"■copers and Chimneys Regulation Act, 18-10 (3 & 4 Viet c 85 
2. Penalty, hue from £5 tn 4'in fn.m 1 ,... ; 2 p. 


% G -I Y iUl. i 

■j''’eepers Regulation Act, 18G4 (27 & 28 Viet. e. 37), s 10 
M ® 1’ actoiues ,\xi) fsHoi's, Vol. XIV., p. 510. ■ ■ 

boetdlol'AcroiiiEs and Shops, Vol. XIV. nn 500 710 -711 7‘)S . 

C(wd(?ti 7 m by a court'ff’s'^"'' V' ’’ "‘i api'eal fn 

lA l‘ 1 “T summary jurisdiction, see title Migistuites 

(< nder the Factory and Workshop Act, 1901 (1 Fdw. 7 c. 22 ' s. 15G 
•■eased to \Vrch!hl'and “'“^i I “ ’’ 

\t snr !■ ACrouiES AND SlIOPS, { ol. XIV., pp. 4 

F. 02‘'- )iuh;!!s(!u V. F>^sf(18G3) 
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Immediate 
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duty. 
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Degree of 
care. 
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Infants and Children. 


Sect. s. 

Employers’ 

Liability. 

Compensa- 

tion. 


compensation from an employer through whose default he has been 
injured (e). 

During total incapacity of a workman who is under twenty-one 
years of age at the date of the injury, and w'hose average earnings 
aie less than 20s., an amount equal to the whole of his average 
weekly earnings may be aw'arded to him as compensation for the 
vaiious periods prescribed by the Workmen’s Compensation Act, 
1906 (y ), but the weekly payment must in no case exceed IO 5 , 


Part X. — Protection of Infants, Children, 

and Young Persons. 


Notice. 

Nursing 
infants for 
reward. 


Notice of 
death or 
removal of 
infant. 


Sect. 1. — Injant Life Protection, 

Sub-Sect. 1. Motive hy Person recetviny Infants for Reward, 

358 . A person undertaking for reward the nursing and main- 
tenance of one or more infants under the age of seven years, apart 
from their parents or having no parents, must within forty-eight 
hours from the reception of any such infant give notice in writing 
to the local authority (/y). This rule does not apply where the 
period for W'hich the infant is received is forty-eight hours or 
less {h)y but it applies where a person undertakes for re'ward the 
nursing and niaintenance of an infant already in his care without 
reward, in wdiich case the entering into the undertaking is treated 
as the reception of the infant for the purpose of giving notice (i)* 
Notice in writing must also be given wdthin fort 3 "-eight hours of the 
death of an infant or of its removal from the care of the person who 


(e) See Gardner v. Grace (18o8), 1 F. & F. 3o9 ; Lynch v. Xurdin (1841), 
1 U. B. 29 ; Crocker v. Banks (1888), 4 T. L. E. 324, C. A. ; and compare Mangan 

o TT ^ 239; Jliiyhes v. d/aryfc, Abbott v. Macfie (1803), 

- 11. & 0. /44; Cooke v. Midland Great Western Bailiuay of Ireland, [1909] A. C. 
229, 23 j ; see also, fuither, title Negligence. 

"Workmen’s Compensation Act, 1900 (6 Edw. T, c. 58), Sched. L (0. 
proviso (b); see, further, title Master and Servant. 

[<}) Children Act, 1908 (8 Edw. 7, c. 07), s. 1 (1). The local authority for 
the purposes of Part I. of this Act is the county council, as respects the 
county of London, exclusive of the City ; the common council, as respects the 
City of London ; and elsewhere, the poor law guardians {ihid.^ s. 10 (I))* 
to expenses incurred by the local authority, see ihid.^ s. 10 (2); and as to local 
authorities generally, see title Local Government. 
m Children Act, 1908 (8 Edw. 7, c. 67), s. 1 (1\ 

(i) y s. 1 (2). The Children Act, 1908 (8^ Edw. 7, c. 67), repealed and 
supei^eded the Infant Life Protection Act, 1897 (60 & 61 Viet. c. 57), under 
which similar notice was requii'ed (see ibid., s. 2). Where a person undertook 
the nursing and maintenance of an infant prior to the commencement of 

the Children Act, 1908 (8 Edw. 7, c. 67), he was bound to give like notice 
within one month after the commencement of the Act, if he had not given the 
requisite notice under the Infant Life Protection Act, 1897 (60 & 61 A'ict. c. oT). 
The Childi-en Act, 1908 (8 Edw. 7, c. 67), does not exempt anv person who 
ought to have given notice under the earlier Act from any liability he may 
have incurred thereunder (Children Act, 1908 (8 Edw. 7, c. 67), s. 1 (6)). 
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has undertaken the charge, and in the latter case also of the name 
and address of the person to whose care the infant is transferred (/,). 

359 . The notice must state the name, sex, and date and place of 
birth of the infant, the name of the person receiving the infant and 
the dwelling within which the infant is being kept, and the name 
and address of the person from whom the infant has been 
received (I), 

Notice of change of address of the person undertaking the nursing 
and maintenance of an infant must be given within fortj^-eight 
hours to the local authority. If the new address is in the district 
of another local authority, the notice to that authority must contain 
all the particulars required in the original notice (?n). 

Notices may be sent by post in a registered letter addressed to 
the clerk of the local authority, or to such other person as the local 
authority may appoint, or may be delivered at the office of the 
local authority («). 

360 . Failure to give notice within the time specified is an 
offence (a). If the nursing and maintenance of the infant w^ere 
undertaken wholly or partly for a lump sum, the defaulter in addi- 
tion to any other penalty is liable to forfeit such lump sum or a 
part thereof. The sum forfeited must be applied for the benefit of 
the infant. The order of the court is enforceable as if it were an 
order of the court made on complaint (h). 

It is also an offence for any person to make false or misleading 
statements in a notice (c). 


Sub-Sect. 2. — Appointment and Powers of Visitors. 


361 . It is the duty of every local authority (d) from time to time 
to make inquiry whether there are any persons resident in its 
district who undertake the nursing and maintenance of infants in 
respect of whom notice is required to be given {e). If there are any 
such, the local authority must appoint one or more persons of either 
sex to be infant protection visitors. The duties of the visitors are 
from time to time to visit infants referred to in any notice and see 
that the premises in which they are kept and their nursing and 
maintenance are satisfactory, and to give advice or directions^s to 
their nursing and maintenance (/). 

In addition to or instead of appointing infant protection visitors. 


W Children Act. 1908 (8 Edw. 7. c. 07), s. 1 (5). 

(0 Ibid., s. 1 ( 8 ). ^ ^ 

{/rt) 1 (-1). 

(») Ibid., S (2). 

penalties, see p. 162, post. 

of Edw. 7, c. 07), s. 1 (7). As to enforcement of ort 

S . 1 ^ summary jurisdiction, see title Magistrates. 

poli ^ (0. As to penalties, see p. 1 

''' combination with any other local authority (Child 
note {'J'l n definition of local authority, 
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Infants and Children. 


Sect. 1. 

Infant Life 
Protection. 

Hiilanthropic 

societies. 

Exemption 
from visita- 
tion. 

Refusal to 
admit visitors. 


Entry. 


Restrictions 
as to recep- 
tion of 
infants. 


Number may 
be fixed. 


Removal by 
order of 
magistrate 
or local 
authority. 


a local authority may authorise suitable persons to exercise the 
powers of visitors. Similarly philanthropic societies, under whose 
authority infants have been placed out to nurse, maybe authorised 
to exercise similar powers in regard to those infants, subject to 
the obligation of furnishing periodical reports to the local 
authority {(f). 

Particular premises may be exempted by the local authority from 
being visited (/«). 

362. The refusal to admit such visitors or other authorised 
persons is an offence (i). So is the obstruction of visitors or other 
persons who have entered under a magistrate’s warrant (j). 

If a visitor or other authorised person is refused admittance to 
any premises, or has reason to believe that any infants under the 
age of seven years are being kept in any house or premises in 
contravention of the Children Act, 1908, Part L (/c), a warrant may 
be granted by a justice authorising the visitor or other person to 
enter the premises (/). 

Sub-Sect. 3. — Itestrktions as to Persons who may receive, and as to Numher oft 

Infants, 

363. An infant, in respect of whom notice is required to be 
given (??z), may not without the written sanction of the local 
authority be kept (a) (1) by any person from whose care any infant 
has been removed under the Children Act, 1908, Part L (o), or the 
Infant Life Protection Act, 1897 (p), (2) in dangerous or insanitary 
premises from which any infant has been so removed, or (3) by 
any person who has been convicted of any offence under the 
Children Act 1908, Part 11. (q), or under the Prevention of Cruelty 
to Children Act, 1904 (?■). 

364. The local authority may fix the number of infants undei 
the age of seven years which may be kept in any dwelling in respect 
of which a notice has been received (s). It is an offence to keep 
any infant in excess of the fixed number (0- 

Sub-Sect. A:.— Removal of Infant, 

365. An infant in respect of whom notice is required to be given 
may, on the order of a magistrate (//), or of a local authority, anc 

((/) Childi'en Act, 1908 (S Edw, 7, c. G7), s. 2 (2). 

(A) Ibid., s. 2 (4). 

(0 Ibid., s. 2 (5). As to penalties, see p. 1G2, ]>ost. 

{/) Children Act, 1908 (8 Edw. 7, c. G7), s. 2 (G). 

(k) 8 Edw. 7, c. 07. 

(0 Ibid., s. 2 (G). 

(m) Ibid., s. 1. .V A^f 

(n) Ibid., s. 3. Infringement of these provisions is an offence unaer ^ 
{ibid.). As to penalties, see p. 162, post. 

(o) 8 Edw. 7, c. 67 ; seep. 161,7>osL ^ p-\ 

(p) 60 & 61 Viet. c. 57 ; repealed by Children Act, 1908 (8 Edw. c* C* 

(7) 8 Edw. 7, c. 67. 

{?•) 4 Edw. 7, c. 15. 

(5) As to such notice, see p. 158, ante. . ,p.y 

{t) ChUdren Act, 1908 (8 Edw. 7, c. 67), s. 4. As to penalties, see p. m-. 1 

(«) As to magistrates generally, see title Magistrates. 



Part X. — Protectiox of Infants, Children etc. 


161 


until it can be restored to its relatives (^•) or otherwise lawfully 
disposed of, be removed to a place of safety (ic) (1) from overcrowdeci, 
dangerous, or insanitary premises, C2) from the custody of a person 
who by reason of negligence, ignorance, inebriety, immorality, 
criminal conduct, or other similar cause is unlit to have care of 
it, or (3) from the custody of any person or from any premises 
in contravention of any of the provisions of the Children Act, 
1908, Part L (x). Application for such an order may be made by 
a visitor or other person appointed or authorised to execute these 
provisions (/y). 

Any person refusing to comply with such an order or obstruct- 
ing its execution is guilty of an offence. An order made by 
a justice may be enforced by the visitor or any constable. If 
the order was made by a local authority, the visitor or other 
person may apply to a justice for an order directing the removal 

of the infant, and that order is enforceable by the visitor or a 
constable (a). 

366 . In the case of removal of a child or young person from the 
care of any person, where that person is entitled under a trust to 
maintenance money, the court may direct the trust to be varied and 
the moneys to be paid to the person to whom the child or young 
person is committed. An appeal lies from such an order of a court 
of summary jurisdiction to quarter sessions (/>). 

367 . An infant in respect of whom an offence has been com- 
mitted (c) may, on the conviction of the offender, be removed to a 
place of safety (d). 


Sub-Sect. 5. — Aonce to Coro/tcv of Dtath of Infunt. 

368 .^ In the case of the death of an infant respecting whom 
notice is required to be given (c), notice must be given to the 
coroner ( /). Notice to a coroner may be sent to him by registered 
post, or delivered at his office or residence {(j). 


brothers, sisters, uncles, aiul aunts, by consanguinity 
or athnity, and in the case of illegitimate infants the persons who would be so 

legitimate (Children Act, 1908 (8 Edw. 7, c. 07) 

(<c) The expression “ place of safety ” meaiis any workhouse or police station, 
01 juiy hosi)ital, surgery, or any other suitable place, the occupier of which is 
V receive an infant, child, or young person (ibid., s. 131). 

(X) I H. b (1). ^ ' 

{}}) Ibid. 

/?\ ^ penalties, see p. 1G2, nost. 

of a^coinT 1“"* As to appeals from orders 

nut of summary jurisdiction, see title Mauistbates. 

A 'A? -Vl see p. 102, pod. 

d) Childi-cm Act, 1908 (8 Edw. 7, c. 07), s. 9 (1). 

y) bee i>. loH, ante. ^ ^ 

'o/ 7, c. 07), s. 0 (1); and sec title Coroners, 
Act’ mos il: im“ - ‘Bhiition to notice under the Children 

the 'sneciflf-d 1 (p). Failure to give the rcvjuisite notice within 

sa (J (■*) nmking false statements in a notice are offences 

‘aa ( a oflencos, see p. 102, post. 

(.'/) Uuldron Act, fJOS (,S Edw. 7, c. 07), Jh {2}. 

ll.L.— XVU. 

AtJ. 
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Infants and Children. 


Sect. 1. 

Infant Life 
Protection. 

Insurable 

interest. 


Punishment. 


Application 
of fines. 
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from Children 
Act, 1908, 
Part I. 


Suffocation. 


Sub-Sect. 6. — Policies of Insurance on Life of Infant, 

369. A person M'ho keeps an infant in respect of whom notice is 
required to be given {h) has no insurable interest in its life (i). The 
insurance of such a life in favour of the person keeping the child is 
an offence (j) on the part of the person and of the insurance 
office. 

Sub-Sect. 7. — Punishment 

370. Offences under the foregoing provisions {k) are punish- 
able on summary conviction by imprisonment for a term not 
exceeding six months, or a fine not exceeding £'25 (/). 

The fines are payable to the local authority and applicable to the 
purposes to which the fund or rate out of w’hich the expenses of 
the local authority are to be defrayed is applicable {m), 

Sub-Sect. 8. — Exemptions, 

371. The provisions before enumerated (») do not extend (1) to 
any relative or legal guardian undertaking the nursing and main- 
tenance of an infant ; (2) to any person undertaking the nursing 
or maintenance of an infant under the provisions of any Act for 
the relief of the poor or of any order made under any such Act ; 
(3) to hospitals, convalescent homes or institutions established 
for the protection and care of infants, and conducted in good faith 
for religious or charitable purposes (o) ; or (4) to boarding schools 
at which efficient elementary education is provided {p). 

Sect. 2. — Cruelty to and Exposure to Danyer of Children and 

Young Persons. 

Sub-Sect. 1 . — In Genet'aL 

372. The Children Act, 1908 (^;), provides for the prevention of 
cruelty to children and young persons. 

In certain circumstances the suffocation of a child by overlajnng 
is deemed to be neglect (r). 

(A) See p. Iu8, ante, 

(0 Children Act, 1908 (8 Edw. 7, c. 67), s. 7 ; see Life Assurance Act, L 
(14 Geo. 3, c. 48), and title Ixsukaxce. , 

(y) Children Act, 1908 (S Edw. 7, c. 67), s. 7. As to limitation of anio^t 
payable on an insurance policy taken out with a friendly society and other 
provisions relating to the insm-ance of infants, see title Ekiexdly Societies, 
Vol. XV., pp. 156 et seq. As to penalties, see infra, 

(A) See pp. 158 et seq.^ antCy and suj/ra, 

(?) Children Act, 1908 (8 Edw. c. 67), s. 9 (1). 

tw) Ihid.y s. 9 (2) ; see ibid., s. 10 (2). .j. r 

(7i) See pp. 158 et seq.^ aiite, and supra, which state the effect of Part 1- o 
the Childi-en Act, 1908 (8 Edw. 7, c. 67). 

(o) As to the meaning of “ religious or charitable 
Charities, Vol. IV., pp. 108 et seq, 

(^j) Children Act, 1908 (8 Edw. 7, c. 67), s, 11 (1). t 

iq) 8 Edw. 7, c. 67, s. 12 (1), (2), (3); see, further, title Cri-MINAE 
AND Procedure, Vol. IX., pp. 584, 623 — 625. As to the meaning of 
a child in a manner likely to cause it harm, see P. v. Williams (1910), 26 X. / 
290. The offence need not be by physically placing the child somewhere wi 

intent to injure {ibid,), j 

(r) Childi-en Act, 1908 (8 Edw. 7, c. 67), s. 13; see title Criminal DA^> 

AND Procedure. Vol. IX., p. 626. 
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Sue.Sect. 2.— Protection, from Fire. 

373. Any person over the age of sixteen years who has the 
custody, charge, or care of any child under the age of seven years, 
and who allows the child to be in any room containing an open tire 
grate not sufficiently protected to guard against the risk of the 
child being burnt or scalded, without taking reasonable precautions 
against that risk, is liable on summary conviction to a fine not 
exceeding A'lO if the child is killed or suffers serious injury. But 
this piovision does not affect the liability of any such person to be 
proceeded against by indictment for any indictable offence (.s). 

Sub-Sect. :i.—lSiijiiir,<j. 

374. Any person who causes or procures (0 any child or younn' 

person (a), or who, having the custody, charge, or care of a child or 

joung pel son, allows him to be in any street (//), premises or place for 

the purpose of begging or receiving alms, or of inducing the »iviim 

of alms, "svlietlier or not there is any pretence of sinfriim playino- 

performing, offering anything for sale or otherwise, is"' liable on 

summary conviction to a line not exceeding f25,or alternatively or 

additionally to imprisonment with or without hard labour for any 

teun not exceeding three months (r). A here any person haviim 

the custody (d), charge, or care of a cliild or young person is charged 

with any of the above offences, the burden of proof that the child 

or young person was begging without his permission is on the 
person charged (c). 

Sub-Sect. \.—Pro4itntion. 

375. Any person having the custody, charge, or care of a child or 
young person between the ages of four and sixteen, and allowimr it 
to reside in or frequent a brothel (/), is guilty of a misdemeanour. 
nm penalty on conviction on indictment or on summary conviction 
IS a line not exceeding f-IS, or alternatively or additionally to 
mipiisonment with or without hard labour for any tern/not 

exceeding SIX months (g). 


A. 

\ol 1 ‘ Ckimi.v.vl Law and Procedure 

(a) For definition, see p. M, ante. 

hios (« ’ " ' “ (t^'W^ren AA, 

(i-) I bill., s. id (1). 

uf a tfRiMixAL Law and Procedure, Vol, IX p G'>.1 note tP 
ff) Chddron Act, 190, S (,S Ldw. 7, c. G7), s. H 2). ^ ^ 

v,!i li ! •“ *>* 

li, to' bilS'r c " f- 1« ( »; .!.»> ...i .fci ih. 

Vol. IX., P 0171 Un,;„ ; I criminal law .\nd Procedure, 

a.ent Acg Lsss (. 1 ^ A ® Criminal Law Amend- 

<d' an oll'enco under H,e /■R ii ‘*^0 jury may convict the accu^d 

s. 10 (2j) 1‘90,S (S Ldw. 7. c. 07), s. 10 {ib„L, 
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Infants and Children. 


Sect. 2. 

Cruelty 
to and 
Exposure 
to Danger 
of Children 
etc. 


Encouraging 
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prostitution. 


Removal of 
child or young 
person to 
place of 
safety. 


Detention of 
child. 

Jurisdiction 
of justices. 


376 . Any person having the custody, charge, or care of a girl 
under sixteen years of age is guilty of a misdemeanour if he causes 
or encourages the seduction {h) or prostitution of the girl by 
kno-svingly allowing her to consort ^yith or to enter or continue in 
the employment of any prostitute or person of known immoral 
character or otherwise. The i)enalty is imprisonment with or 
without hard labour for any term not exceeding two years (i). 
Where a court of summary jurisdiction is satisfied that a girl under 
the age of sixteen is M'ith the knowledge of her parent or 
guardian exposed to the risk of seduction or prostitution, or living 
a life of prostitution, the court may bind over the parent or guardian 
to exercise proper care (j). Such recognizances fall within the scope 
of the Summary Jurisdiction Act, 1879 {k). 


Sect. 3. — Provisions for Safety, 

Sub-Sect. 1. — I)et€}(tio)i in Place of Safety. 

377 . A constable, or any person authorised by a justice, may 
take to a place of safety (1) any child or young person in respect of 
whom an offence under the Children Act, 1908 {m), Part IL, or 
any of the offences mentioned in Schedule L to that Act («)> 
been, or there is reason to believe has been, committed (o). 

Such child or young person, and also any child or young person 
who seeks refuge in a p ace of safety, may be detained there until 
he can be brought before a court of summary jurisdiction (f). The 
court has then the choice of two alternatives. It may (1) cause the 
child or jmung person to be dealt with as circumstances may admit 
and require, until the alleged offender is convicted or acquitted, or, 
where the court thinks an offence has been committed, C^) may, 
Avithout prejudice to an}^ other power under the Children Act, 
1908(^7), make an order for the care and detention of the child or 
young person until a reasonable time has elapsed for a charge to 
be made against some person for having committed the offence, 

{h) I.e., inducing a girl to surrender her chastity for the first time (/?• v. Moon 
[Frederick), R. v. Moon [Eraily), [1910] 1 Iv. 13. sis, C. C. A.). , ^ 

()■) Children Act, 1908 (8 Edw. 7, c. 67), s. 17. As to offences under tn 
Criminal Law Amendment Act, 1885 (48 & 49 Yict. c. 69), see title CRiMLVAn 
Law axd Procedure, Yol. IX., pp. 614 et seq. 

(j) Childi-en Act, 1908 (8 Edw. 7, c. 67), s. IS (1). 

(k) Ibid,, s. 18 (2); and see title Magistrates. , ^ 

(/) As to the meaning of the expression “place of safety,” see note > 

p. 161, ante. As to the reception and maintenance of childi’eu and youn^ 
persons in workhouses, see Children Act, 1908 (8 Edw. 7, c. 67), s. 126. 

7?i) 8 Edw. 7, c. 67. Eor such offences, see pp. 158 — 162, ante. . 

- - - > 13(31 (24 A 


h 


) I.e., any offence under the Offences Against the Person 


25 Yict. c. lO'O), ss. 27, 55, or 56, or against a child or young person ^ 

5 Criminal Law Amendment Act, looo ( 


42, 43, 52, or 62 [ibid ), or under the 

49 Yict. c. 69) (see title Criminal Law and Procedure, Voi. 

614), or under the Dangerous Performances Acts, 1879 and 1897 (4- ' 


Yict, c. 34 ; 60 & 61 Yict. c. 52), and any other offence involving bodil} mj . 
to a child or young person. 

(o) Children Act, 1908 (8 Edw. 7, c. 67), s. 20 (1). 

(yq As to such courts, see title Magistrates. 

[q) 8 Edw. 7, c. 67. 
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and if a charge is made within that time, until it has been deter- 
mined by the conviction or discharge of the accused, and, in case of 
conviction, for such further time (not exceeding twenty-one days) 
as the court which convicted may direct. Any such order may be 
carried out notwithstanding that some person is claiming the 
custody of the child or young 2 ierson (;•). ” 

Sub-Sect. 2. Onhr Disposing of Child or Young Person in the Custody o/’ 

Undesirable Person, 

378. In the event of the conviction, or committal for trial in 

lespect of certain oftences (.s), or the binding over by any court of 

a person having the custody or care of a child or young person, 

the court may order the child or young i)erson to be transferred to 

the care of a relative or some other fit iierson (a) named by the 

court, and being willing to undertake the charge {h), until the child 

or young person attains the age of sixteen years, or for any shorter 
period (c). 

Ihe Older must be in writing, and may be made in the absence 

of the child or young person (d). The court, or any court of like 

jurisdiction, may of its own motion or on the application of any 

person from time to time by order renew, vary, and revoke any such 
order (c). 

An order made in respect of a person committed for trial is 

rendered void by the accputtal of such person, or the dismissal of 

le charge, except with regard to anything that may have been 
lawfully done under it (/). 

Children or young persons found begging, or wandering or 
( estitute, or living in criminal or immoral surroundings may on 

being brought before the court by any person be committed to the 
care of a relative or other lit person (//). 

379. The Secretary of State (h) may at any time, either abso- 
lutely or on conditions, discharge a child or young i)erson from the 
care of any irerson_ to whose care he is committed. He may also 
make rules in relation to children and young persons so committed, 

('■) Children Act, 1908 (S Edw. 7, c. (17). .s. 20 (2), (3) 

W I'or sudi offences, see [.p. 15,S-l(i2, and note (a), p. Hid, ante. 

protection corporate established for the roce])tion or 

Lt! ms (s ii:r ?c. ^7)%: 

consent of tho person willing to undertake the care may be proved in 
such manner an the court thinks tit {ibid., s. 21 (d) ). ^ ^ 

i-'-tead, send tho child to an industrial 

( 1 ll ’ : • i^^urcATiox, Vol. XII PP 06 71 70 

? )/ ' ‘"'o w \ ■’ (■^)* 

j. L. revocation, see He (/Jlalloran (19()G), 70 

/i*\ 
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p.N2.^*^^ ibuue ijepurtment; sec title (’ux.^titutioxal Law, Vol. 


VIL, 
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Infants and Children. 


Sect. 3. 

Provisions 
for Safety. 

Eraigi’ation. 


Position of 
committee. 


Order 
exacting 
contribution 
from parent. 


Order cannot 
be made 
prior to 
trial of 
offender. 


The court 
to make 
the order. 


and to the duties of the committee (i). He may also empower 
the committee to procure the emigration of the child or young 
person. In this regard the committee may not act on ;^his own 
responsibility (/i). 


Stjb-Sect. 3 , — Miuntenance after Order disposing of Child or Young 

Person, 


380 . A person to whose care a child or young person is com- 
mitted {1) has, while the order remains in force, the like control as 
if he were the parent. He is responsible for the maintenance of the 
child or young person, and the child or young person must continue 
in his care, notwithstanding a claim by the actual parent (??i) or any 
other person (n). 


381 . The court (o) may order the parent of, or other person (p) 
liable to maintain the child or young person committed, to contri- 
bute to his maintenance until he attains the age of sixteen. Such 
an order is enforceable in the same manner as an affiliation 
order {q)^ but the amount of the weekly sum to be contributed may 
not exceed £l{r). The order may be made on the application of 
the committee at the time of committal or subsequently (s). 

Where the order to commit a child or 3 'oung person is made by 
reason of a person having been committed for trial for an offence, 
an order for contribution towards maintenance cannot be made 
prior to the trial of the accused {t). In a proper case part of a 
pension payable to the parent or other person liable for main- 
tenance may be attached by the court (u). 

An order ma)^ be made for the above-mentioned pui'imses by any 
court before which a person is charged with an offence under 
the Children Act, 1908 (r). Part II., without regard to the place in 
which the person to whom the payment is ordered to be made may 
reside (u-)- 


(0 Children Act, 190S (8 Edw. 7, c. G7), s. 21 (5). 

[k) Ihid., s. 21 {i}). ^ 

(0 /.e,, any court having power to commit a child or young person (see wu •* 
s. 22 (2) ). j. 7 nf 

(m) Apart from this provision, a parent is entitled to recover the custody 

a child which has been transferred to another by agreement. See Su'ijt v. 
Swift (1S65), 34 I3eav. 260; and p, 100, ante. , -,i 

(n) Children Act, 1908 (8 Edw. 7, c. 67), s. 22 (I). To assist or induce a ckua 
or young person to escape from, or to prevent him from returning to, kis com 
mitteeisau offence punishable by fine not exceeding £20, or imprisonment witu 
or without hard labour for not exceeding two months [ibid.). 

(o) See note (/), supra. , 

Including a step-parent, a person cohabiting with the mother, whe or 

or not such person is the putative father, and in the case of illegitimacy lu 
putative father (Children Act, 1908 (8 Edw. 7, c. 67), s. 125). AV^ere 
of illegitimacy an affiliation order for the maintenance of the child has oe 
made on the application of the mother, the coui't may order parents a 
thereunder to be applied for maintenance. _ 

(y) Children Act, 1908 (8 Edw. 7, c. 67), ss. 22 (2), 75 (3). See title Bastauux> 
Yol. IL, p. 452, 

(r) Children Act, 1908 (8 Edw. 7, c. 67), s. 22(2). 

{s) Ibid., s. 22 (3). 

(C Ibid., s. 22 (4). 

(») Ibid., s. 22 (5). 

(v) 8 Edw. 7, c. 67 
[ic) Ibid., s. 22 (6). 
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SuB-SzcT. i.—BeUgioHS Rlucutlon. 

382 . In determining upon a committee the court (a) endeavours 
to select one of the same religious persuasion as that of the child or 
young person committed to his care, or at least one who gives a 
sufiBcient undertaking to bring up the child or young person in 
accordance with its own religious jrersuasion. Such religious per- 
suasion must be specified in the order (h). 

IVhere a child or young person has been placed by order of the 
court with a person of a different religious persuasion, or with one 
who has not given the above undertaking, or who has not observed 
such^ undertaking, and a tit person is forthcoming of the same 
religious persuasion or prepared to give the above undertaking, and 
willing to receive the child or young person, the court may make 
an order for the transfer of the child or young person (c). 


Suij-Seci. 5. -T isiiation oj Insfitt/tioiis (uid lloiucs, 

383 . The Secretary of State (d) may cause any institution for the 
reception of poor children or young persons, supported wholly oi 
partly by voluntary contributions and not previously liable to be 
inspected by or under the authority of any Government depart- 
ment, to be visited and inspected from time to time by persons 
appointed by him for the purpose (c). 

He may also, with the consent of any societv or body corporate 
established for the reception or protection of poor children, or the 
prevention of cruelty to children, appoint officers of the society or 
body corporate to be visitors or inspectors, and prescribe conditions 
regu ating their duties (y ). Such appointments are revocable at 
any time by the Secretary of State (7). 

Inspectors of histitutions belonging to any particular denomina- 
tion are, if practicable and if so desired by the managers, to be of 
the same denomination {h ). Similarly, inspectors of institutions 
lor the reception of girls only are to be women (i). 

rersons so appointed are empowered to enter such institutions 
and anyone obstructing them in the execution of their duties is 
liable on summary conviction to a tine not exceeding l;5. A 
lelusal to allow an inspector to enter is, for the purposes of the 

ofthnce (/) ^ I’e^sonable cause to suspect the committal of an 


’Wto (0, p. KiG, ante. 
m?ho Ch (•) ; '‘"<1 the praci 

? ttllAG™,”" v„l XII ’",'1!.“'"' M'omalovj- and indust 

I.'/) J I'i'l., s. •>■) (;>). 

</') I hi'l., s. 2.0 (;j), 

p I 20 (4). 

n rV'n"’- p. IGS, ,, 0 , 1 . 

(0 Children Act, lUOs (-S Edxy. 7, c. GS\ s. 20 ('>1 
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Sect. 4. 

Prosecution 
of Offenders. 


Sect. 4. — Prosecution of Offenders. 

Sub-Sect. 1. — Arrest without Warrant. 


When 
constable 
may arrest 
without 
warrant. 


Release of 
accused 
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384 . Any constable may arrest without warrant a person who 
within view of the constable commits an offence under the Children 
Act, 1908, Part II. (?«), or any of the offences mentioned in 

thereto (n), where the name and residence of the 
offender are unknown to and unascertainable by the constable. 
Similarly, he may arrest a person who has committed, or who he 
has reason to believe has committed, an offence of cruelty or any 
of the offences mentioned in the same Schedule (?i), if he has 
reasonable ground for believing that the offender will abscond, or 
if the name and address of the offender are unknown to and 

unascertainable by him(o). 

Where a constable in pursuance of this pow*er arrests any person 
without w^arrant, the officer in charge of the i^olice station to which 
the accused is brought should release him on bail, unless the officer 
believes that his release w'ould tend to defeat the ends of justice, or 
to cause injury to the child or young person against whom the 
offence is al eged to have been committed (p). 


Search 

warrant. 


Purport. 


Sub-Sect. 2. — Search Warraid. 

385 . A justice may issue a search warrant ( 5 ), or warrant for 

removal, in the following circumstances. Information on oath 

must be laid by a person wdio in the opinion of the justice is acting 

in the interests of a child or 3 ^oung person that there is reasonable 

cause to suspect ( 1 ) that the child or j^oung person has been or is 

being assaulted, illtreated, or neglected, in any place within the 

jurisdiction of the justice, in a manner likely to cause the child or 

young person unnecessary suffering, or to be injurious to his 

health, or (2) that an offence under the Children Act, 1908 (r), 

Part II., or any offence mentioned in Schedule 1. thereto, has 

been or is being committed in respect of the child or young 
person (s). 

The search warrant may authorise a constable named therein to 
search for the child or young person concerned, and, if the susjncion 
mentioned above is w^ell founc ed, to take him to and detain him in 
a place of safety until he can be brought before a court of summary 
juiisdiction (f), or a warrant may be issued authorising any constable 
to remove the child or young person, with or without search, to a 

(m; See pp. 162—164, ante. 

(h) See note (n), p. 164, ante. 

( 0 ) Children Act, 1908 (8 Edw. 7, c. 67), s. 19 (1) (a), (b). See, further, title 
CiuMii^u. Law and Pkoceduhe, YoI. IX., pp. 803. 304, note ( f), 608 et seq. 

;>) Children Act, 1908 (S Edw. 7, c. 67), s. 19 (2). 

w) to search warrants generally, see title Criminal Law and Procedur > 
y oi. IX.. p. 310. 

(r) 8 Edw. 7, c. 67. 

<^s) Ibid., s. 24 (1). There is no need to specify the name of the child or 
young person in the information or warrant [ibhi, s. 24 (5)). As to these 
offences, see p. 164, ante. 

{t) As to courts of summaiy jurisdiction, see title ^Iagistrates. 
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place of safety and detain him there until he can be brought before 
a court of summary jurisdiction (»). 

386. The court before whom the child or young person is 
brought may commit him to the care of a relative or other lit 
person in like manner as if the person whose care he was in had 
been committed for trial for an offence under the Children Act, 
1908, Part II. (r). 

A justice issuing a warrant may by it cause the accused to be 
apprehended and brought before a court of summary jurisdiction 
and legal proceedings to be taken against him (a). 

The warrant must be addressed to and executed by a constable. 
He must be accompanied by the person laying the iiiformation, if 
the latter so desires, unless otherwise ordered by the justice. The 
justice may also direct him to be accompanied b}^ a duly (jualilied 
medical practitioner (//). 

The constable so authorised may enter, if need be by force, any 

house, building, or other place specified in the warrant, and remove 
the child (c). 

Sub-Sect. 3 . — Ilahltnal Drtmkarth. 


387. Where any person who is convicted of an offence of 
cruelty (d), or of any of the offences mentioned in the Children 
Act, 1908, Schedule I. (c), against a child or young person is a 
parent of, or is living with the parent of, such child or young 
person, and is an habitual drunkard (,/'), the court may, instead o1 
sentencing him to imprisonment, order him to be detained in a 
retreat (rj) for any period named in the order not exceeding two 
years (/t). But an order for detention in a retreat can only be made 
with the consent of, and having regard to, any objections of the 
husband or wife of the person charged ; and the court must be 
satisfied that reasonable provision will be made for defraying the 
expenses of such person during detention (i). 


388. A person found drunk in any highway or public place (A-), 
whether a building or not, or on any licensed premises, while 

») Children Act, 190S (8 Kdw. 7, c. GT), s. I'd (1). 
v) f Inil. As to these offences, see p. 1G4, anU. 

(a) Children Act, 1908 (8 Edw. 7, c. G7), s. 2-1 (2). 

medical practitioners, see title 

JMI'.IUCINE and PlIAliMACY. 

(c) Children Act, 1908 (8 Edw. 7, c. G7), s. 24 (3). 

C/) //ovy., 8. 12 (8). ^ 

PnocVnr.l” Jrunkard,” .see title Cri.minal Law and 

CLDLiih y ol. IX., p. 41 (. See also title Intoxicati.vg Liquoks. 

this Ar.f ‘®“;i''0“solicen.sed by the licensing authority nainedbv 

drauik-mp"vn°i curative treatment' of habitual 
m i'l -1 1 Drunkards Act, 1879 (42 & 43 Viet. c. 19) ). 

/<) bhildrei, ..yet, 1 908 (8 Edw. 7, c. 07), s. 20. ^ ‘ 

court ti/!„ i Dieso provisiou.s do not affect the power of the 

ton fiLvy to be iletained in a certified inebriate reforma- 

Cn'Mivu'! Inebriates Act, 189S (01 & 02 Viet. c. (iO), and title 

m minal u w and PiiocEDruE, Vol. IX., p. 417. ^ 

tiili <- r «■ »). ». .-S" ..r.. 
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having the charge of a child, apparently under the age of seven 
yea,rs, may be arrested. If the child is under seven (Z), the 
* • afile on summary conviction to a fine or 

imprisonment (m). 

Sect. 5. — Procedure. 

Sub-Sect. 1. — Evidence. 

389 . Where proceedings are taken against a person for an 
offence^ under the Children Act, 1908, Part IL or Schedule L («), 
the Criminal jiividence Act, 1898 (o), is applicable (_p). 

390 . ^^here the attendance in court of a child or young person 
would involve serious danger to his life or health, his evidence may 
be taken by deposition in writing (q). 

391 . In certain cases the unsworn evidence of a child of tender 
years is receivable in evidence (r). 

court also has power in certain cases to clear the court 
whilst children or young persons are giving evidence (s). 


oUB-bECT. 2. — Mi'scelUnieons. 

393 . In any proceedings for offences under the Children Act, 
1908 (»), the case may be proceeded with and determined in the 
absence of the child or young jierson in respect of whom the offence 
IS alleged to have been committed, where the court is satisfied 
that the attendance of such child or young person for the purpose 
of giving evidence {t) is not essential CO- 

394 - The same information or summons may charge a j^erson 
(1) with committing an offence (r) against one or two or more 
children or 3 'Oung persons, but separate penalties may not be 



[1909] 

Vol. IX., p. 554. 

'll) S Edw. 7, c. 67. 

>) 61 & 62 Viet. c. 36. 


ti r a can be sworn, see li. v 

a J. P. oil; JL V. Beer (1898), 62 J. P. 120, and title Evidence, Vol. 
p. 569. 

{s) Ckiklren Act, 1908 (8 Edw. 7, c. 67), s. 114. See, further, titles CbimixaL 
Law and Procedure, Vol. IX., pp. 362, 363 ; M-\gistrates. 

1 K- h. 126, 129, C. C. E. 

(») Children Act, 1908 (S Edw, 7, c. 67), s. 31. . , 

(r) /.e., an offence undeiw7yiVZ., Part II., or one of the offences mentioueU 
in ihid., Sched. I. ; see note («), p. 164, ante. 
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imposed for each child or young person except upon separate infor- 
mations (a ) ; (2) as having the custody, charge, or care alternatively 
or together ; (3) ^Yith the offences of assault, ill-treatinent, neglect, 
abandonment or exposure, together or separately ; and (4) with 
committing all or any of these offences in a manner likely to cause 
unnecessary suffering or injury to health, alternatively or together, 
but in such case a separate penalty may not be imposed for each 
offence [h). 


395 - Unless the offence ^vas Ayholly or parti}’ committed within 
six months before the information was laid, the party charged may 
not be summarily convicted. But evidence may be taken of acts 
constituting or contributing to constitute the offence, and committed 
at any previous time (c). 


396 . In the case of a continuous offence it is not necessary to 
specify in the information, summons, or indictment the date of the 
acts constituting the offence (d). 


397 . An appeal lies to quarter sessions (1) from a conviction by 
a court of summary jurisdiction under the Children Act, 1908, 
Part II. (c), and (2) from an order of such court committing a child 
or young person to the care of any person, or de'^reeing contribution 
to the maintenance of a child or young person {<’). 


398 . Proceedings for offences in relation to children or young 

persons may he instituted by a board of guardians, and the costs and 

expenses paid out of their common fund ( / ). The like [)ower of 

instituting proceedings may in London be exercised bv a local 

authority for the purposes of the Children Act, 1908, Part’l. (7). 

A misdemeanour under the Children Act, 1!)08 (h), Part IL, falls 

within the scope of the Vexatious Indictments Act, 1859 (/), and 
any amending Act (./). 


399 . By the Children Act, 1903 (/.■), the Poor Law Act, 
1879 C),^ s. 10, is amended so as to include in it, as one of the 
associations or societies to which a board of guardians may, with 
the consent of the Local Government Board, subscrilie, any society 
or body corporate for the prevention of cruelty to children. 


G) Oiildron Act, lOOS (8 Edw. 7, c. 07), s. 02 (1). 

(/d s. 02 (2). ^ 

p) s. 02 (0) Compare J!, v. C/uu^dra Dharrna, [1905] 2 K. B. OOo, 
7 c 15) 1- l*i’eveiition of Cruelty to Children Act, 199-1 (4 Edw. 

1 n "a 4:V parte Davis, [1910] 

( n n procedure on .mich appeal:*, see title Magisxuate s. 

y) Children .U , 1908 8 Edw. 7, c. 07), s. 04 (1). 

(.7) Dnd., s. 01 2). w 

(A) 8 I'Mw. 7, c. 07. 

(0 22 A 20 Viet. c. 17. 

I’.w Eorolfences to which the Vexatious Indictments 

\i)\ I v' ^ ^ ^ applies, see title Ciumixal Law axd Vhoceuvuv:, 

Po s Ed\v. 7, c. 07, S. 00. 

t ) ‘12 A 40 A ict. c. 54. See, further, title Boon Law. 


Sfxt. 5. 

Procedure. 


Limitation 
of time. 


('ontinuoiH 

oireiices. 


Appeals. 


Proceedings 
bv iruai'tlians ; 

bv local 
authoiitv. 


Application 
of Vexatimis 
Indictments 
Act, 1851). 

Extension of 
Poor Law 
Act, 1870. 
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Infants and Children, 


Sect. 6. 

Other 
Offences in 
respect of 
Children 
etc. 


Inviting 
minors to bet 
or boiTow. 

Pawns. 


Penalty for 
giving 
intoxicating 
liquor to 
children. 


Child on 

licensed 

premises. 


Purchase 
from person 
under sixteen. 


Sect. 6. — Other Offences in respect of Children and Young 

Persons (m). 

SuB-bECT. 1. — Betting, Loans, and Pawns. 

400. A person is guilty of a misdemeanour if for profit or 
rewaid he sends any document to an infant for the purpose of 
inciting him to bet or to borrow money (?i). 

401. It is illegal for a pawnbroker to take an article in pawn from 
any person apparently under the age of fourteen, whether offered by 
that person on his own behalf or on behalf of any other person (o). 

Sub-Sect. 2. — Sale of Intoxicating Liquor. 

^ 402. A person giving to any child under the age of five any 

intoxicating liquor (p), except upon the order of a duly qualified 

practitioner, or in case of sickness or apprehended sickness, or 

other urgent cause, is liable on summary conviction to a fine not 
exceeding £^{q). 

403. A licence-holder may not allow a child under fourteen years 

of age to be in the bar of licensed premises, except during the hours 
of closing (r). 

Sub-Sect. '6.~Sale of Old Metal. 

404. A dealer in old metal (s), or a marine store dealer (0> who 
purchases from any person apparently under the age of sixteen any 


{m) For offences against children under the Offences Against the Person 

Actj^ 1861 (24 & 25 Viet. c. 100), and under the Criminal Law Amendment Act, 

1885 (48 & 49 Viet. c. 69), see title Ciumin^vl Law axd Pkoceduee, VoL IX., 
pp. 61 1 ei seq. 

(n) Betting and Loans (Infants) Act, 1892 (55 & 56 Viet. c. 4), ss. 1, 2. See 
also Money-lenders Act, 1900 (63 & 64 Viet. c. 51), s. 5 ; Milton v. Studd, [1910] 
2 Iv. B. 1 18 ; R .\, TI itkowski (1911), 75 J. P. 171 ; and p. 65, ante ; titles Criminal 
Law and Procedure, Vol. IX., p. 552 ; Money and Money-Lending. 

(o) Children Act, 1908 (8 Edw. 7, c. 67), s. 117. The offence is punishable 
under the Pawnbrokers Act, 1872 (35 & 36 Viet. c. 93), s. 32 (1), which 
imposes a penalty on pawnbrokers receiving pledges from persons under 
the age of twelve. The Children Act, 1908 (8 Edw. 7, c. 67), s. 117, merely 
raises the age of the child. Nothing in these provisions affects the Metropolitan 
Police Act, 1839 (2 & 3 Viet. c. 47), s. 50, which imposes a penalty upon pawn- 
brokers within the^ metropolitan police district receiving pledges from persons 
under the age of sixteen. See Childi'en Act, 1908 (8 Edw. 7, c. 67), s. 11' > 
and title Pawns and Pledges. 

( /)) See Children Act, 1908 (8 Edw. 7, c. 67), s. 131 ; see also Licensing (Con- 
solidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 110, and title Intoxicati>g 
Liquors. ' 

iq) Children Act, 1908 (8 Edw. 7, c. 67), s. 119. , 

^ (r) Ibid,, s. 120; and see Busson v. Button (1911), 75 J. P. 207. See al^o 
title Intoxicating Liquors. 

(s) Defined by the Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112)^ 

s. 13, as a “ person dealing in, buying, and selling old metal, scrap-metal, bio 'en 
metal, or partly manufactured metal goods or defaced or old metal goods, anu 
whether such person deals in such articles only or together with secondhana 
goods or marine stores.” Old metal,” for the purposes of the Children Art, 
1908 (8 Edw. 7, c. 67), s. 116, includes “scrap-metal, broken metal. oi y 
manufactured metal goods and old or defaced metal.” See also title IRADl 
AND Trade Enions. _ . . 

(0 See Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60),^ s. 538 (1;> 
and see titles Shipping and Navigation ; Trade and Tirade Onions. 
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old metal, whether offered for sale by that person on his own behalf 
or on behalf of any other person, is liable on summary conviction 
to a line not exceeding £5 (a), 

Sub-Sect. 4. — at Kufertai/iments. 

405 . Where more than one hundred children attend an entertain- 
ment, held elsewhere than in a private house {h), and access to any 
part of the building is by stairs, the provider of the entertainment 
must see that a sufficient number of adult attendants are stationed, 
wherever necessary, to prevent the admission of more children or 
other persons than can properly be accommodated, and to control 
their movement whilst entering and leaving, and to take all other 
reasonable precautions for the safety of the children (r). The 
occupier of a building, who permits it to be used for hire or reward 
for the purpose of an entertainment, must take reasonable steps to 
secure the observance of the above provisions (d). A constable may 
enter any building in which he has reason to believe that such an 
entertainment is being provided, for the purpose of seeing that the 
above provisions are carried into effect (c). 

Persons failingto fulfil the above obligations are liable to be lined 
on summary conviction ; and, if the building is licensed for music 
or dancing, the licence may be revoked ( f). 

Legal proceedings should be instituted (1) by the countj’ or borough 
council where the building is one licensed by^the Lord Chamberlain, 
or if licensed by the county or borough council under the enact- 
ments relating to theatre, music and dancing licences ; and (2) in 
other cases by the police authority {[/). 


Sub-Sect, o .— School Attendance. 

406 . A person who habitually wanders from place to place 
taking with him a child above the age of live is liable on 
summary conviction to a line(/0 unless he proves that the child 
(1) is totally exempted from school attendance, or (2) is not by being 
so taken prevented from receiving efficient elementary education (0° 
buch a person, for the purposes of the provisions of the Children 
Act, 1908, relating to the description of children who may be 
sent to a certified industrial school, is deemed not to be exercising 
proper guardianshi ) over the child (A). 

Childien in cana boats for whose education provision is made 


(a) Childreu Act, 1908 (8 Edw. 7, c. 07), s, 110. 

(^) IhiiL, H. 121 (6), 

W Und., H. 121 (1). 

(d) Ibid., s. 121 (2). 

Ibid., S. 121 (-1). 

( / ) Ibid., S 121 (0) ; and see title Theatres and Other Places of Enteii 

M proceduie in courts of sumuiaiy jurisdiction, see tith 

AiAOISIBATES. 


(.7) Children Act, 1908 (8 Edw. 7, c. 07), s. 
, ‘I n <ix:ceediiig with costs UbUL, s. 

(0 Ibnl. ^ 

(/■) Ibid. Soopp. 101, 105, a/de. 


121 (0). 
118(1)). 
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Other 
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etc. 

Dill v <»f 
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Infants and Children. 


Sect. 6. 

Other 
Offences in 
respect of 
Children 
etc. 


Apprehension 
of vagrant. 


Cleansing of 
child and 
clothing. 


Cleansing by 
authority. 


under the Canal Boats Act, 1877 (Z), are not within the scope of the 
rule last stated (m). Nor, subject to the statutory requirements as 
to school attendance (n)> does the rule apply during the months of 
April to September inclusive, to any child whose parent or guardian 
is engaged in a trade or business of such a nature as to require 
him to travel from place to place, and who has obtained a certifi- 
cate of having made not less than 200 attendances at a public 
elementary school during the months of October to March 
immediately preceding (o). 

A constable who finds a vagrant taking a child about with him 
ma.y, if he has reasonable ground for believing that the person is 
guilty of an offence under the above rule, apprehend him without a 
warrant, and may take the child to a place of safety (p). 

Sub-Sect. 6. — Ke^jlect in Cleansintj of Children, 

407 . A local education authority may direct its medical officer 0), 
or his delegate, to examine the person and clothing of any child (r) 
attending a “provided” school. If the person or clothing of the 
child is found to be infected with vermin or in a foul condition, 
the local education authority may give notice in writing to the 
parent or guardian or other person liable to maintain the child, 
requiring him to cleanse the person and clothing of the child 
within twenty-four hours (s), and shall furnish the person notified 
with written instructions describing the best method of cleansing (0- 
If the notice is not complied with, the medical officer, or his 
delegate, may without warrant remove the child from the school 
and cause his person and clothing to be properl}^ cleansed in 
suitable premises (?0* A parent, guardian, or other j^erson liable 
to maintain a child who allows a child who has been cleansed by 
a local education authority to get into such a condition that the 
local education authorit}’’ has again to take similar measures, is 
liable on summary conviction to a fine not exceeding ten 
shillings (r). 

(/) 40 & 41 Viet. c. GO. See title Educatiox, Vol. XII., p. 67. 

(m) Children Act, 1908 (8 Edw. 7, c. 67), s. 118(1). 

(») See title Education, Yol. XII., pp. 5o et seq. 

(0) Children Act, 1908 (8 Edw. 7, c. 67), s. 118 (3). . 

(p) Ibid., s. 118 (2). As to the meaning of “place of safety,’* see note 
p. 164, ante. 

(q) “Medical officer” means any officer appointed for the piu’pose of the 
Education (Administrative Provisions) Act, 1907 (7 Edw. 7, c. 43), s. 1 
(Children Act, 1908 (8 Edw. 7, c. 67), s. 122 (7) ). 

(r) In the case of girls the examination and cleansing must be effected by 
duly qualified medical practitioner (see title Medicine and Piiabmacy) or a 
duly authorised woman (Children Act, 1908 (8 Edw. 7, c. 67), s. 122 (6) )• 

( 5 ) Ibid., s. 122 (1). 

(1) Ibid., s. 122 (5). ^ • / ^ fn 

(») Ibid., s. 122 (2). Premises provided by the sanitary authonty 

which see title Public Health and Loc.vl Administeation) may be used i 
this purpose upon an agreed payment {ibid., s. 122 (3) ). 

(f) Children Act, 1908 (8 Edw. 7, c. 67j, s. 122 (4). 
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Sect. 7. — Juvenile Smokiiuj. 

408. A person selling cigarettes («-), or cigarette papers, or 

smoking mixtures intended as a substitute for tobacco («) to 

anyone apparently under sixteen j-ears of age, whether for ’liis 

own use or not, is liable to a tine (5) on summary conviction (c). 

iius lule applies also to the sale of tobacco other than cigarettes 

except that a person is not guilty of an offence for sellino” tobacco 

to a person apparently under the age of sixteen years if he did not 

know, and had no reason to believe, that it was for the use of that 
person {a). 

409. Where it is proved to a court of summary jurisdiction 

that an automatic machine for the sale of cigarettes is beiim 

extensively used by children or young persons, the court mav order 

the owner of the machine, or the person on whose premises it is 

kept, to take certain precautions against such user, or to remove 

the machine (e). An appeal lies from such an order to riuarter 
sessions (y ). ^ 

410. It is the _ duty of a constable and of a park-keeper, in 
umfoim, to seize cigarettes (y), and cigarette papers, in the possession 
of any person apparently under the age of sixteen years, whom he 

finds smoking in any street or public place. Boys found smokino- 

may be searched, but not girls (//). ^ 

411. The provisions which make it an offence to sell ci-arettes 
01 cigaiette papers, and which authorise seizure of such articles 
do not apply where the purchaser, or the person in whose possession 

'' VI Py a manufacturer of or 

dealei m tobacco either wholesale or retail, for the purposes of Ids 

business, or is a boy messenger in uniform in the emiilovment of a 
messenger company and employed as such at the time (i). 


^ (ly) Including cut tobacco rolled up in paper, tobacco leaf or otliPr ■ 
Ed™ 07^^ immodiuto use for smoking (Cbildren ic? 

(«) s, 43 (3). 

(h) ibid., s. 39. The fine for a first offence must not exceerl fm- o o ^ 
£^Oj und for a third or subsooupiit offonro i‘\i) • n ^ ^ ^ ^ second 

counts of junsdictrn iXm - 

see title Magistiuti-s. oouii^ oi summary jurisdiction: 

title Magistrates. ^ > • J, s. 41 ( 1 ). As to such appeals, sec 

('/) f^ee note (u;), supra. 

«• '■)• fovu.. .h* 

(0 Ibid., s. 42. 


Sect. 7. 

Juvenile 
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Infants anb Children. 


Sect. 1. 

Release of 
Children 
and Young 
Persons 
on Bail. 

Release on 
bail. 


Detention 
of person 
charged. 


Association 
with adults 
during 
detention. 

C'ustody on 
committal. 


Part XI. — Offences by Children and 

Young Persons. 


Sect. 1. — Release of Children and Young Persons on Bail{k). 

412. A person apparently under the age of sixteen (1) who has 
been arrested with or without warrant, and who cannot be brought 
immediately before a court of summary jurisdiction (j/OjinQ-y ^^7 
case be released on bail by the police authoritj^ (n). Bail must be 
granted unless (1) the charge is one of homicide or other grave 
crime, or (2) it is necessary in the interests of the alleged offender 
to remove him from association with any reputed criminal or 
prostitute, or (3) the police officer has reason to believe such release 
would defeat the ends of justice (o). 


Sect. 2. — Custody u'here Bail refused. 

413. Where a person apparently under sixteen is not admitted 
to bail, he must be detained in a place of detention (p) until he can 
he brought before a court of summary jurisdiction, unless the police 
officer who refuses bail certifies (1) that such a course is impractic- 
able, (2) that the person charged is of so unruly a character that 
he cannot be safely so detained, or (3) that the state of his healthier 
mental or bodily condition render his detention inadvisable. Ibe 
certificate must be produced to the court before which the person 
charged is brought (q). 

The police authority must so far as practicable prevent children 
and young persons, during detention, from associating with adults, 
other than relatives, charged with an ofi’ence(r). 

414. A court of summary jurisdiction ( 5 ), on remanding 01 
committing for trial a child or young person who is not released 
on bail, must, as a rule, instead of committing him to prison comnii 
him to custody in a place of detention during remand or unti 
delivery in due course. This rule is not applicable in the case 0 
a person certified by the court to be of so unruly a character that he 
cannot be safely so committed, or of so depraved a character tha 
he is not fit to be so detained. On similar grounds, a commitmen 


(k) As to the capacity of an infant in regard to crime, see title 
Law akd Pkoceduke,‘VoL IX., pp. 239, 240. . 

(/) As to presumption and determination of age, see Children Act, 

(8 Edw. 7, c. G7), s. 123 ; and p. 153, ante. 

(m) As to such courts, see title Magistrates. 

(») See title Police. . y 

(0) Children Act. 1908 (8 Edw. 7, c. 67), s. 94; see Summary Junsaicu 
Act, 1879 (42 & ^3 Viet. c. 49), s. 38. As to bail generally, see title 
Law and Procedure, Vol. IX., p. 323. ^ , y . 7 

(;>) For provision of “ place of detention,” see Children A^ct, 1908 [o 
c. 07), s. 108 ; and title Criminal Law and Procedure, A ol. IX., p- 

(7) Children Act, 1908 (8 Edw. 7, c. 07), s. 95. 

(r) I hiU., s. 90. 

( 5 ) As to such courts, see title Magistrates. 
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to custody in a place of detention may be varied or revoked, 

and if revoked the j'oung person concerned may be committed 
to prison (t). 


Sect. 3. — Attendance at Court of Parent. 

415 . Where a child or young person is charged with any offence, 
or where a child is brought before a petty sessional court (u) on an 
application for an order to send him to a certitied industrial school, 
the court has discretion to require the attendance during all the 
stages of the proceedings of the parent or guardian. If the parent 
or guardian can be found, and resides within a reasonable distance, 
the court must, unless satisfied that it would be unreasonable, 
require such attendance (a). 

Warning to the parent or guardian to attend must be given by 
the police on the arrest of a child or young person (h). ° 

The attendance may bo enforced by rules made under the 
Summary Jurisdiction Act, 1879 (c). 


Sect. i.—Panishnient of Children and Yonmj Pernons [d). 

416 . In certain cases the court has power to order a parent or 
guardian to pay a line, damages or costs, on account of an offence 
committed by a child or young person (r). 


417 . Where a child 

costs in addition to a 
amount of the fine(/). 


or young person is himself ordered to pay 
line, the costs may in no case exceed the 


418 . Police authorities must provide places of detention for the 
custody of juvenile offenders (if), and provision is also made for 
expenses of maintenance of such offenders while so detained (/(). 


(0 Cliiklren Act, 1908 (8 Iklw. 7, c. 07), s. 97. 

(u) As to .such courts, see title Magistrates. 

(«) Children Act, 1908 (8 Eelw. 7, c. 07). s. 98 (1). The parent or Kuardia- 
whose attendance may bo required must bo the parent or guardian m Ltiri 

® tf that person is not th 

tathei, his attendance may also be reipiired (ibid., .s. 98(4)),^ The attendanc 

of a parent from whoso charge a child or young person has been removed b- 
an^ordei o^f a couH oi justice may not be required [ibid, 9S (5)). 

(c) •I'i A 43 Viet. c. 49, s. 99 ; Children Act, 1908 (8 Edw 7 c 071 s 98 CW 

STS’; t™!;*," ‘m 2711. ii.v, iSio!, 

passim; and for Probation of Offenders Act, 1907 (7 Edw 7 n 71 ’ 7 

’(rrChMren jinisdiction, see title Magistrates. 

« cS t'l ty 7, a: « 

/ \ A s. 101 

p.S-ifii h'KiMiNAL Law a.vd Procedure. Vol. IX.^ 

mis M?m!;v'^ 1909 Tr O f ‘he Pules 

^*■><1 Orders, 1909, S ’oil ^ detention under s. 108; Statutory Pule. 


H.L. — XVII. 
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Infants and Children. 


Sect. 5. 

Juvenile 

Courts. 

Juvenile 

courts. 


Trial of 
adults in 
juvenile 
courts, and 
of juveniles 
in other 
than juvenile 
courts. 


Juvenile 
offenders not 
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with adult 
offenders. 


Exclusion 
of public 
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courts. 


Sect. 5. — Juvenile Courts, 

^ summary jurisdiction (i) must sit either in a 

ineient building or room from that in which the ordinary sittings 

held, or on different days or at different times, 

when hearing (1) charges against children or young persons, or 

(2,) applications for orders or licences relating to a child or young 

person at which the attendance of the child or young person is 

required. This rule does not apply where a child or young person 

IS charged jointly with an adult. Courts so sitting are called 
juvenile courts (j). 

course of proceedings in a juvenile court, it appears 
that the person to whom the pi'oceedings relate is sixteen or more 
yeais of age, the court has discretion to proceed with the case if 
it thinks it is undesirable to adjourn it. It has a similar discretion 
wheie in the course of proceedings in any court of summary juris- 
diction other than a juvenile court, it appears that the person 
concerned is under the age of sixteen (k). 

420 . Provision must be made for preventing persons apparently 
undei the age of sixteen whilst being conveyed to or from court, or 
whilst waiting before or after their attendance in court, from 
associating with adults charged with any offence other than an 

offence with which the person apparently under the age of sixteen 
years is jointly charged (/). 

The public, other than bond fide representatives of a newspaper 

or news agency, are to be excluded from a juvenile court except by 
leave of the court {m). 


^ to courts of summary jui*isdiction, see title Magistrates. 

. Children Act, 1908 (8 Edw. 7, c. 67), s. ill (1). As to the establishing of 

Council under the Metropolitan Police Courts Acts, 

^ ^ c. 47; 3 & 4 Viet. c. 84), see Children Act, 1908 
(8 Edw. 7, c. 67 , s. Ill (o), (6). ^ 

(fe) Ihid.,s, 111 (2). ^ ^ ^ 

{1) Ihid.,s. Ill (3). 

(jn) Ibid., s. Ill (4). 
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INFECTIOUS DISEASES. 


See Animals; Inns and Innkeepers; Public Health and Local 

Administration. 


INFERIOR COURTS. 

See County Courts; Courts; Judgments and Orders. 


INFORMATION. 

See Ceijiinal Law and Procedure ; Crown Practice ; Magistrates. 


INFORMATION AND BELIEF. 

See Evidence. 
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INFORMER. 

See Criminal Law and Procedure ; Magistrates. 


INFRINGEMENT. 

Scr Copyright and Literary Property ; Injunction. 


INGRESS, EGRESS, AND REGRESS. 

See Easements and Profits a Prendre ; Trespass. 
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INHABITED HOUSE DUTY. 
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Sub-sect. 2. Principle of Valuation ----- iss 
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For hioome Tax See title Income Tax. 

Practice on the Revenue Side of the Kinfs 

Bench Division ,, Crown Practice. 

Revenue Authorities - - - - Constitutional Law ; 

Eevenue. 


Sect. 1. — Subject-matter of the Dutj/, 

421 . The Inhabited House Duty is under the care and inanage- 
naent of the Commissioners of Inland Eevenue (a), the assessment 


(a) Hou^ Tax Act, 1851 (14 & 15 Viet. c. 36), ss. 1, 2 ; and see title Income 
T^’ P' Unlike the income tax, this duty does not extend to 

Ireland. A^duty upon inhabited houses was first imposed in the year 1778 by 
the stat. (1778) 18 Geo. 3, c. 26, and, together with a window tax, remained in 
orce under various statutes until 1834, when it was repealed by the House 
lax Act, 1834 (4 tS: 5 Will. 4, c. 19), the window tax being retained. In 1851 the 
window tax was repealed and the duty on inhabited houses reimposed (House 
lax Act, 1801(14 & 15 Viet. c. 36), s. 1). By the House Tax Act, 1851 (14 & 15 
Vict. c. 30), It was in substance provided [ibid., s. 2) that all the powers, 
provisions, _ rules, regulations and directions contained (1) in any Act then in 
orce relating to the duties of assessed taxes (as to which see now the Taxes 
Management Act, 1880 (43 & 44 Vict. c. 19), s. 7), and (2) in any Act which 
was m lorce when the tax was repealed as above mentioned in 1834, should 

ir fhe same were applicable to and not inconsistent 

^ Vict. c. 36). The statutory provisions 
enor to the House Tax Act, 1851 (14 & 15 Vict. c. 36), which were revived 
tUeroby, are as follows House Tax Act, 1803 (43 Geo. 3, c. 161), ss. 10, 15, 
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Sect. 1. 

Subject- 
matter 
of the Duty. 
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constitutes 
an inhabited 
dwelling- 
house. 


Sleeping 
accommoda- 
tion, whether 
essential. 


of the duty being in the hands of the Commissioners for the 
general purposes of the Income Tax and Inhabited House Duties, 
commonly called the General Commissioners. 

_ The duty is, with certain exceptions hereinafter mentioned, 
imposed upon the occupiers for the time being of inhabited dwell- 
ing-bouses in Great Britain of the value of i:20 and upwards (i). 

422. It will be seen that for the purpose of the duty, certain 
accessories to dwelling-houses are to be valued with them, and also 
a ,in ceitain cases, tenements which in ordinary parlance would 
e consideied as portions only of a single house are to be treated 

Apart from these provisions there is no 
e nition of what constitutes a dwelling-house, and the term would 

appear to he used in the popular sense. Houses in a row or 
semi-detached are separately assessable, and it would seem that 
separately occupied tenements under one roof, but structurally 
sepaiate throughout and having separate entrances from the street, 
constitute separate houses (c/). 

A house furnished and ready for occupation as an ordinary 

felling-house with sleeping accommodation is chargeable, not- 

wi nstanding that during the year of assessment no person has in 
tact occupied it (c). 


423. A hall or office, and a building which is assessable as 
an accessory to an inhabited dwelling-house (/), is chargeable, 
though it has no sleeping accommodation (y), but with regard to 



I'lnance Act 1906 (6 Edw. 7, c. 8), s. 6. ^ 

A c. 36), s. 1, and Schedule ; House Tax 

c , oU6 (^4S (jeo. 3, c. 55), Sched. B, r. 1. As to what constitutes occupation, 

see cases cited in title Income T.vs, Yol. XVI., p. 631, note (r) ; and Swain v. 

(1899), 81 L. T. 202; Cooper v. Aose (1907), 97 L. T. 337; Foster v. 
Athenman Newsroom and Library, Liverpool (1907), 97 L. T. 692. 

fc) See pp. 183, 184, post. ' 

[1900] A. C. 383, per Lord Halsbvey, L.C., at 
p. 392. J-oe question of what constitutes a hou.se is discussed in A.-(L 
Mutual loultne Westminster Chamhers Association (1876), 1 Ex. D. 469, C. A., 
and 111 tPe cases referred to in note (a), p. 193, post. See also Murdochs v. 
t" (Ct. of Sess.) Ill ; Kniyht v. Manley (1905), 92 

Ju* A* oUq» 

(e) Smith V. Dauney. [1904] 2 K. B. 186. 

1^9^ G8 Geo. 3, c. 55), Sched. B, rr. 2, 5 ; and see 
p. 183, post. ’ ’ 

{g) Styles V. Middle Temple [Treasurer) (1899), 68 L. J. (Q. B.) 1046, C. A. 
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other houses it is doubtful whether, if they are used in the day 
only, and are unprovided with sleeping accommodation, they are 
chargeable (h). A building used in part as a ^Yorking man’s club 
and in part as an auctioneer’s office, there being no sleeping 
accommodation and no one in fact sleeping there, is, it seems, 
not chargeable (0, and a g 3 unnasium, library, chapel, or swimming 
bath used in connection with a school-house, but in a different 
occupation, is not chargeable (A*). 

424. For the purposes of the duty every coachhouse, stables, 
brewhouse, washhouse, laundry, woodhouse, bakehouse, dairy and 
all other offices, and all yards, courts and curtilages, and gardens 
or pleasure grounds belonging to and occupied with any dwelling- 
house are to be valued together with it, provided that no more than 
one acre of such gardens and pleasure grounds sliall in any case be 
so valued (/). Market gardens and nursery grounds occupied by a 
market gardener or nurseryman hond Jide for the sale of the 
produce thereof in the way of his trade or business are not to be 
included in the valuation of the dwelling-house, and are coiisetiuently 
exempt from the duty (///). 

A wide interpretation has been given to the expression ‘'all other 
offices” in the_ preceding paragraph. It would seem that any 
buildings adjoining a dwelling-house, which are occu])ied by and 
used for the purpose of the business or vocation of the occupier 
of the dwelling-house, are included in the term (n), and that the 
rule is not conffned to cases in which the dwelling-house is the 
princi 2 )al thing and the office merely accessory (o). 


V. 


Gaijlery 


(//) Opinions in the affirmative were expressed in Re Covxiu and i^traehariy 
Re Scottish n idoirs !• ntid (No. 2) (1S80), 1 Tax Cas. 24.'>, by the LoiiU Pkesident 
at p. 251 ; and in GUwjow Corporation v. Inland Rerenne 8 li (Ct. of 

Ih, in Rasbi/ v. Newson (1S75), L. R. 10 Exch. 
iitT-f Opinions in the negative were expressed by Keley, C.lh, in Rilea v. Read 
1 e/t; WiUGIIT, J., in Clifton Colleije v. Tompson, [ISOG] 

1 O. IS. 432, and Charterhouse School v. (iayler, [1896] 1 (b R. 437. Upon this 
question the recital in the (now repealed) House Tax Act, 1817 (57 Geo. 3 
c. 25), should be considered. ’ 

(t) Riley V. Read, supra. 

(/t) Clijton Cidleye v. Tompson, snin'a ; Charterhouse School 
supra. 

1) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. 15, r. 2. 

7n) House Tax Act, 1851 (14 .V: 15 Viet. c. 36), s. 3. 

[n) Rro,ene v. Furtado, [1903] 1 Iv. B. 723, C. A., per Stirling, L.J., at 

W L,uMou V. Ktrr, [1895] 2 (i. B. 23:5, per Ciiahles, J., at p. 238. 
wiieie three Imuses, each under £20 in value and liaving no internal coia- 
iiunication with each other, were occupied by the huntsman, whip, and 
h om ot a hunt, and, together with .stables, kennels, yards, houses, and an 

ucres, were held on lease at one rent, and used for the 
Rill it was held that the entire premises were chargeable as one 

subject (C/^cope V. (1888), 16R.(( ’t.of «ess.) 144). A trainer’s premises, 

of St - 1 ^ dwelliug-house for the "head lad,” a garden, training yard, ranges 

. m’ saddle. rooms, over which stable lads slept, were held to be 
hntol’*lf ^ ‘^=’ 3 >ne subject [Lamhton v. Kerr, sujira). Stables occupied by an 
as i ^ purposes of his business were held to bo chargeable 

vjir3 ^0 ^ the hotel, although they were .separated from the hotel by a 

7R T. 202; and soe Jhuylas v. Youny {IHT)), 

adflitw Jiroivne v. Furtwlo, supra, a school comprised, in 

0 tno school-houses where the masters and boys slept, an uncoiisccrated 
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425. With certain exceptions, shops and warehouses attached to 
a dwelling-house or having any communication therewith are to be 
valued with the dwelling-house and the household and other offices 
aioresaid thereunto belonging (p), 

426. Every chamber or ajiartraent in any of the Inns of Court, 

p Chancery, or in any college or hall in any of the universities 

of Great Britain, being severally in the occupation of any person or 
persons, is to be charged as one entire house, and the duty is 
chaiged upon the occupier of such chamber or ajiartment (5). 

427. Every hall or office chargeable with any other taxes or 
parish rates is subject to the duty, and such duty is payable by the 
person to whom the same belongs (r). 

428. Houses let in different storeys, tenements, lodgings, or 
landings, inhabited by two or more persons or families, are to be 


chapel, a play-room, gymnasium, class-rooms, carpenter’s shop, closets, urinals, 
ana dressing-rooms, all of which were separated from the school-house and 
playgiound by a wall, access to them from the school being obtained by 
means of a door through the wall, which door was connected with the school 
by a covered passage. It was held that, although the connection of the 
accessory buildings with the school-house by means of the covered passage 
did not constitute them one dwelling-house with the school-house, nevertheless 
such accessory buildings came within the House Tax Act, 1808 (48 Geo. 3, c. 55), 
foched. 13, r. 2, and were chargeable as one subject with the school-house, 
feee also Foster v. Athenmnn Keivsroam and Library, Liverpool (1907), 97 L. T. 
b,)2 ; Inland Revenue v. Edinhunjh C(yrporatim (1903), 5 F. (Ct. of Sess) 875. 

ioo ?f WiiiGHT, J., in Clifton College Tompson^ [1896] 1 Q* h* 

432, appear to be inconsistent with the judgment in Browne v. Furtado, [1903] 

1 K. 13. y23, C. A. Premises which, although accessory to a dwelling-house, 

are occupied by a person other than the occupier of the dwelling-house, do not 

^me within the rule {Ch/ton Collcye v. 7'ompson, supra ; Charterhouse School v. 
Gayler, [1896] 1 Q. J3. 437). 1 ^ 1 > 

( 7 >) House Tax Act,_ 1808 (48 Geo. 3, c. 55), Sched. B, r. 3. The rule excepts 
warehouses and buildings upon or near adjoining to wharfs which are 
occupied by persons who carry on the business of wharfingers and who ha\e 
dwelling-houses upon the said wharfs for the residence of themselves or 
servants employed upon the said wharfs ” [ibid.). And the rule does not apply 
to such warehouses as are distinct and separate buildings and not parts or 
parcels of such dwelling-house, or the shops attached thereto, but emplojjG 
solely for the purpose of lodging goods, wares and merchandise, or for carrying 
on some manufacture (notwithstanding the same may adjoin or have com- 
munication with the dwelling-house or shop)” [ibid.). As to these and otner 

exemptions affecting shops and warehouses, see pp. 191 — 195, post. , , 

(q) House Tax Act. 1808 (48 Geo. 3, c. 55), Sched. 13, r. 4. Chambers in the 
inns of Court and Chancery and in colleges and halls of the universities are 
self-contained tenements in ‘a building. They differ from ordinary flats, inas- 
inuch as the}' have no outer door into the street and there is no visible con ro 
ot the staircase by the landlord. It is not clear how chambers which correspona 

in these particulars with those referred to in Sched. B, r. 4 (ibid.), but v 
are not situated in an Inn of Court or Chancery or in a college or hall o 
university, should be dealt with in respect of Inhabited House Duty. .,,, 

(r) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. B, r. 5. The Middle 
Temple Hall, which is used during the day onl}*, no one sleeping 

yithm the rule ; but the Middle Temple Library does not (Styles v. - * , 

Icmple (Treasurer) (m9), 68 L. J. (q. b.) 1046, C. A.). The Free bdurc 

Assembly Hall, Ldiuhurgh, a room used for meetings of the General ‘ 

of the 1 ree Church of Scotland, together with adjoining class-rooms, gvmnasi 
and museum, has been held to be chargeable under this rule {Free Cptrcti j 
Scotland (General Trustees) v. Inland Fevenue (1897), 24 E. (Ct. of Sess.) “ 
have also art galleries and museums at Glasgow (Glasgow Corporaiion v. 

Fevenue (1880), 8 E. (Ct. of Sess.) 7). 
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charged as though inhabited by one person or family only, and the 

landlord or owner is to be deemed to be the occujiier and to be 

chaiged M'ith the payment of the duty (s). When, however, the 

landloiddoes not reside within the limits of the collector, or in case 

the duty remains unjjaid by such landlord for twentj’ days after it 

IS due, such dutj' may be demanded of and levied upon the tenant 

01 occupier, who on paj’ment is entitled to deduct the amount from 
his next payment of rent(t). 

here dwelling-houses are divided into different tenements being 
distinct pioperties, each tenement is to be charged to the occupier 
thereof as though it were an entire house (a). 

Sect. 2. — Rates at wldch the I)uty is Chargeable. 

429 . The rates of duty chargeable are as follows (//) : — 

(1) In the case of shops and warehouses attached to dwelliim- 
houses (c), hotels, inns, public-houses, and coffee-houses (whether 


(«) House Tax Act ISOS (48 Geo. 3. c. oo), Sclied. B, r. 0. Asto the meauin- 
riK-n ^ n <.'lmmhers Assuciafkm 

aTi i sns A’l’ h chainboi-.s and apartments mentioned in the House Tax 

m ^ ^ '"'"I' ■* ’ “'“f ff Joubtful whether it applies 

to chambeis of a similar kind to those mentioned in that rule (see note (o), 

wb;,4^ ^loder one roof of a kind similar to that 

vhitli was in question in drmd v. Lanfidwi, [1900] A. C. 383. It will be seen 

that in many cases separate teucments fonning portions of a house are, if used 

Sr bed'?r%°^ f‘'0“ ff'O House Tax Act, 1808 (48 Goo. 3. c. 55), 

bchcd. H 1 ; b ; see pp. 191 tt seq., jmt, where the subject of houses let in separate 
tenements is treated generally and the cases are cited. -epaiate 

Ta^^^W™m?f 43 'Gen^ 4 *’^ f 1*’ f).- Soiled. B, r. 0; and .see House 

X Act, bSO.j (43 Geo. 3, c. 101), s. oo ; and title L.vxulokd .\xu Tex.\nt. 

Miami hmtnie Westminster V/iumhers Asswiatioii, sin,ru, it was held that a 
Sd Sa} n®"® lier’son'aiui let otU hiLlfcin- 

witu tlio othei flat owners, the stairca.se and outer door to the street belno. 
nder the control of the landlord, did not fall to be eWed under this irnle” 

d d nouTstit lie ‘?disr‘‘ the .several flats being in the same ownership 
in- i^^« char ^ Fopeities,” and consequently that the whole build- 

c 55V^cti, ^ ’"“f Act, 1808 (48 Geo 3 

vested hi d felvni ^ f**® f'-0®l><dd of the several flats had been 

have ten'chlnmabl^^^^ .‘I "““P} l^^'e fallen within the rule and 

pas.sin" of the Custom - ^ V partly this decision which led to the 

«• Idi'seep. 192, poli Itevenue Act, 1878 (41 & 42 Viet. c. 15), 

acflmT l!;iret^'"nof®^ 1*' 7'®'- ®- Under this 

included’in the cltlo 7 excisable liquors, were not 

Palbung-hoiiL- amftl o at the lower rate, nor were 

the low\.r mte ;as ^ rate in respect of all tenements chargeable at 

tenements was W,l in the f U "in ' m® ®f^“''g®ablo in respect of all other 

-'ot licmlserfoi thi so ii"'®f " '"■] ®^t®“<fed to hotel keepers etc., who were 

Itevenue let 1890 A'i 1 ,4 v®?'“"*'7 and Inland 

was extended to reii'-f i i^ i®^‘ ®’7^’ (f)’ the benefit of the lower rate 

and by the Custoni "**7 keepers (see note ( /'), p. 180 ,pos<); 

the reVeilre reZlIf r / r*o ^ "-f uich c. 8), 1 25. 

forth in the text ' ""** "®'® niodified and graduated as sel 


('■) House Tax Act, 1851 (14 A 15 Viet. c. 30), Sched. The words 
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licensed for the sale of excisable liquors or not) (d), farmhouses, 

occupied by tenants or farm servants and bona fide used for the 

purposes of husbandry only (e), and lodging-houses the keepers 

whereof are duly registered by the Commissioners of Inland 

Revenue (/), where the annual value, including the household and 

other offices, yards and gardens thereunto occupied and charged (§'), 

amounts to i;20 and does not exceed £40, the duty is 2d, in the £; 

where such annual value exceeds £40 but does not exceed £60, the 

duty is 4d. in the £ ; where such annual value exceeds £60, the duty 
is 6d. in the £ (h), 

(2) In the case of chargeable tenements which are not within 
the above category, where such annual value amounts to £20 and 
does not exceed £40, the duty is 3(/. in the £ ; ^Yhere such annual 
value exceeds £40 but does not exceed £60, the duty is 6rf. in the £ ; 
where such annual value exceeds £60, the duty is 9d. in the £ (h)* 

Tenements the annual value of which, together with the adjuncts 
above mentioned, is less than £20, are not chargeable. 


Sect. 3. — Assessment of the Duty. 

Sub-Sect. 1. — Method of Assessment. 

430 . The Commissioners for executing the Acts relating to the 
Inhabited House Duty are the Commissioners for the general 
purposes of the Income Tax and House Duties (commonly called 

Where any such dwelling-house shall be occupied by any person in trade who 
shall expose to sale and sell any goods, wares, or merchandise in any shop or 
warehouse, being part of the same dwelling-house, and in the front and on the 
ground or basement storey thereof.’^ Compare House Tax Act, ISOS (48 Geo. o, 
c, 55), Sched B, r. 3, p. 184, ante. And see, as to the meaning of “ shops” ana 
“ warehouses ” respectively, p. 191, , 

(d) House Tax Act, 1851 (14 & 15 Viet. c. 36), Sched., extended to hotels 
etc. not licensed for the sale of excisable liquor by the House Tax Act, loj 

(34 & 35 Viet. c. 103), s. 31. In order that licensed premises may be chargeable 

with the lower duty, it would seem that the occupier must be the person 
who is duly licensed ; and where a building is let out in two tenements, one as a 
club and the other as a licensed hotel, the landlord being chargeable for me 
whole (House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. B, r. 6). he is chargeaWe 
at the higher rate [Inland Revenue v. Campbell (1899), 2 F. (Ct. of Sess.) * 

As to licensed premises generally, see title Intoxicating Liquors. 

(e) House Tax Act, 1851 (14 A 15 Viet. c. 36), Sched. 

[J ) Customs and Inland Revenue Act, 1890 (53 & 54 Viet. c. 8), s. -b (_ ;» 
by which the benefit of the lower rate is extended to dwelling-houses occupic 
by a person for the main purpose of letting furnished lodgings therein as 
means of livelihood upon application by such person to the Conunissiene 
of Inland Revenue, made after registering his name in a list of lodging-hous 
keepers to be kept by them. A hydropathic establishment which receiv 
patients as well as ordinaiy guests is not a lodging-house within ^beseciei * 
and is chargeable at the higher rate {Straihearu Hi/dropathtc ^ 1 

Inland Revenue (1881), 8 R. (Ct. of Sess.) 798, decided on 'the Customs and Inian 

Revenuy Act, 1890 (53 & 54 Viet. c. 8), s. 31). • -u ] ed or 

((/) Not more than one acre of garden or pleasure ground is to be yalu 

charged together with the dwelling-house (House Tax Act, 1808 (48 G®®- ’ ^ 
55), Sched, B, r. 2), Market gardens or nursery gardens, if occupie | 

market gardener or nurseryman bond fide for the sale of the pi'oduce 
the way of his trade, are not to be included (House Tax Act, 1851(14tX o 
c. 36), s. 3. ^ i A 

[h) Ibid., Sched. ; Customs and Inland Revenue Act, 1890 (53 & 54 \ ic ■ • » 

s. 25. 
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Si-:cT. 3. 

Assessment 
of the Duty. 


Their 
I’u notions 
and duties 
in non- 
metropolitan 
districts. 


Inspection. 


Passin" of 
assessments. 


the_ General Commissioners) or any two or more of them acting in 

their respective districts, and thej^ are assisted in the performance 

of their duties by a clerk, assessors, insirectors, surveyors and 
collectors (i). 

In districts outside the metropolis the assessors, or, in their 

default, the surveyors, and inspectors, are required to assess and 

deliver a certificate of every dwelling-house, cottage, or tenement 

of whatever description within their district, of the annual rent of 

^20 and upwards, and to include in the assessment houses or 
tenements that are then unoccupied (/,•). 

For this purpose they have power at seasonable times, hut not 

more than tv ice a 3 'ear, to view and examine each dwelling-house, 

taking to their assistance, when necessary, a constable, headboroimlg 

tithing man, or other officer of the parish or place, who is required 
to assist them (/). 

These assessments when brought in are considered by the Com- 
missioners, and if necessary amended, and are then signed and 

allowed by them (/a)- 

Thffi procedure, however, is not applicable to districts to which 

the Valuation (Metropolis) Act, 1809 (n), applies. In such districts 

the gross value of a house stated in the valuation list, for the time 

being in force therein, is deemed to be the full and just yearlv rent 

«iereof for the purpose of the Acts relating to the Inhabited 

ouse Duty (o), and consequently the Commissioners have no 

functions to exercise in regard to valuation. In these districts 

the functions of the assessors are performed by the surveyors (a) 

ihe gross value above mentioned is defined to mean the annuai 

rent which a tenant might reasonably be expected, taking one year 

with another, to pay for an hereditament, if the tenant undertook 

to pay all usual tenant’s rates and taxes, and tithe commutation 

rentcharge, if any, and if the landlord undertook to bear the cost 

ot the repairs _and_ insurance and the other expenses, if any 

necessary to maintain the hereditament in a state to command the 
rent (b), 

‘districts comprised within the Period 

luation (Metiopolis) Act, 1869 (c), continues in force for five during which 
years trom the 6th April in the year succeeding that in which it 

® 11 remam 111 

force. 

® Viet. c. 19), ss. o (1), 27 (1). For 

hieir quaHficatFonK*^™TV commissioners and the officers mentioned, and 
tt and duties, see title Income Tax, Yol. XVI., pp. G12, 613 

Taxes 

of this (liifv w -> ■’ ^ ict. c. 19), ss. *19, oU. ihe penalty for neglect 

1«03 (43 Geo c H’n less than £o (House Tax Act, 

if) 

(5 33 'vlct’ ^^^a^«geinent Act, 1880 (43 & 44 Viet. c. 19), ss. 49, 50. 

Income Tax!* VoL^X\T*^ p^^ 


rroccdure 
within the 
metropolitan 
district as 
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the Valuation 
(Metropolis) 
Act, 1809. 


“ Gross 
value, 


W 32 S^viff cF" (T- Viet. c. 67), s. 4. 
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is madG, subject to any alterations that may be made by any sup- 
plemental or provisional list (d). 

In districts outside the metropolis the valuation is nominally 
made foi the current year onlj^’ ; but in practice it also is usually 
quinquennial, a provision being inserted in the Finance Act of each 
of the four years subsequent to the year in which the assessment 
is made, which enacts that the value adopted for the previous 
jeai shall be the value for the current year, and the value so 
adopted for these years cannot during that period be questioned 

W* During these subsequent years the inspectors 
and surveyors are the persons who certify the assessment to the 
Commissioners (/). 

In England the assessment is made for the year commencing on 
the 6th April to the following 5th April, inclusive (g). It is payable 
on or before the 1st January in the year of assessment (A). 


Sub-Sect. 2.— Principle of Valuation, 


432. In districts comprised within the Valuation (Metropolis) 
Act, 1869 (i), the value of a tenement for the purposes of the duty 
is, as already stated {k), the gross value appearing in the valuation 
list for the time being. In districts not so comprised the value to 
be taken is, similarly, the full annual or rental value of the house, 
together with such accessory tenements as are assessable with it, 
and not the net or poor rate value (/). 

The assessor is to make his assessment from the best information 

he can obtain of the annual value of the dwelling-house, which in 

all cases is to be the actual amount of the rent at which the houses 

aie let, or if not let, the rent which it is worth to be let by the 
year (m). 

For this purpose neither the gross nor the net annual value 
appearing in the current valuation list for the poor rate is binding 
either upon the Crown or upon the person assessed, though the 
former is often in practice fol owed {n). 


ijl) Valuation (Metropolis) Act, 1809 (32 & 33 Viet, c. 67), s. 43. 

rwv' Finance Act, 1900 (0 Edw. 7, c. 8), s. 0 (3) ; Turner v. Carlton, 

[1909] 1 K. B. 932. 

(/) Fkiance Act, 1S96 (59 & 60 Viet. c. 28), s. 30. 

iff) Taxes Management Act, 1880 (43 A 44 Viet. c. 19), s. 48. 

(//) s. 82. ^ 

(0 32 & 33 Viet. c. 67. 

(/c) See p. 187, ayite, and title Income Tax, Vol. XVI., p. 620. 

(/) Uall-er v. Brislet/, Orinfer v. Fhminij, [1900] 2 Q. B. 735.^ In these 
cases the statutory powers of valuation are fully discussed ; the decisions were 
principally based upon the initial words of the House Tax Act, 1808 (48 Geo. 3, 
c. 55), bched. B, and upon r. 1 1 (iVuV.). As to the value of a “ tied ” house, see 
Jiiland Perenite v. Edinburgh Corpm'afion (1903), 5 F. (Ct. of Sess.) 875 ; and see 
p. 189, post. 


{m) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. B, r. 11. The expressions 
full annual value ” and such value ” in Sched. B, rr. 8, 9 and 10 {ibid.f also 
mean rental value. These rules are, however, in practice never applicable, 
because at the present day the poor rate is not made upon the full annual value, 
but upon the net annual value, i.e., the rental value after making the statutory 
deductions for cost of repairs, insui'ance, and other expenses. The e^fecti^e 
rule for valuation is therefore ibid., r. 11. See JValker y. Brisley, Grinter 
Fleming, supra. 

(n) Balker v. Brisley, Grinter v. Fleming, supra. 
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Where the house is in fact let at a rack rent, such rent is the 

value for the purpose of the duty(o), but a “tied” rent of a 

licensed house, in the ordinary case where the tenant is under 

covenant to buy his excisable liquors from the landlord, does not 

constitute the rent of the house for the purpose of assessment to 

the inhabited house duty, if, in fact, such covenant be an onerous 
covenant (2>). 

Where a single sum is payable as rack rent for the demise of 
a house, together with chattels and furniture, the rent should be 
apportioned and the valuation should be based upon so much 
thereof as the Commissioners find to be payable in resj^ect of the 
house irrespective of the chattels (q). 


Suii-SECT. 3. — Procedure Suhsequeni to Assessment. 

_ 433 . The surveyor of taxes, on behalf of the Crown, has th( 

right to make supplementary and additional assessments in ordei 

to rectify any omission or undercharge in an original assessment (r). 

Any party charged with the duty has a right to appeal to the 

(jeneral Commissioners against any original, supplementary or 
additional assessment (r). 

Theie is a right of appeal from the General Commissioners or 

any point of law to the High Court of Justice by way of case 
stated (r). 

_ The remedy of the Crown for non-payment of the duty is by 
information or by distress (r). 


Sect, i— Exemptions and Abatements. 

Sub-Sect. Unoccupied Houses ami Houses in Chanje of a Caretaker (s). 

434 . It Will have been seen (a) that a house is “ occupied,” an 
therefore chargeable to the duty if it is furnished as a dwelling-hous. 
notwithstanding that no one has in fact slept or resided in it durin 
the year of assessment. _ But a house which is neither occupie 

is, under the conditions mentioned below, not chargeable ^ and 
house or tenement from which the owner or occupier has bond fid 
emoved and which is wholly unfurnished at the time of maliin 
the assessment is to be deemed and taken to he unoccupied an 


V. lidmuL Reveuue (JouiTnissiontrs M 17 t t> o*j 
see Turner v. Carlton, [1909] 1 K. B 932 ^ 

[p) llalhr w. Brisley, Orinter v. FUminq, [19001 2 Q B 73t 

r C^nmissAersXn^: 

practicallj idenS with Inhabited House But 

Me inhnbiteil.’it not le imposed ouly upon dwellmg-houses wl 

immunity of a hoLe whi'ch^ ! nr. *1“ . But, on the other hand, 

and is so treated in the “ ®^®n3pti 

It is convenient therefere^TreoME^f^ Schei 

(a) See note (e). p tsraafe. ° 
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w 
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not liable to assessment, although left to the charge of a person or 

servant who has been j^laced and dwells therein solely for the pur- 

pose of airing the same and preventing depredation or injury to the 
premises (b). 

^ Immunit} upon similar lines is granted by way of exemption 
in the ease of houses the keeping of which ^is left to the charge 
of a jieison who does not pay rates to the Church or poor, and 
who lesides therein for the f>urpose of taking care thei*eof(c). 

^ 435 . Various provisions are made for the purpose of prevent- 
ing the duty from attaching to a house which remains unoccupied 
in the abo^ e sense for any period not less than a full quarter of 
a eai and for securing payment of the duty when it becomes 
occupied ((?). They may be summarised as follows : — 

A. person who comes into occupation of such house must give 
notice thereof to the assessor. If he neglects to give such notice 
he IS liable to a penalty of T'5. On giving such notice he is to be 
chaiged vith the duty only from the end of the quarter preceding 
the commencement of his occupation ; but in default of such notice 
he is to be charged for the whole year (c). 

Houses becoming unoccupied after assessment are to be charged 

for the whole year unless notice in writing of the fact is given to 
the assessor (/). 

hen a change in the occuj^ation of a house takes place after 
the assessment is made, the duties for the year are payable by 
the successive occupiers or owners according to their periods of 
possession, and will be discharged for such portion of the year, if 
any, during which the house is unoccupied (ly). 

hen the tenant or occupier quits after an assessment has been 
made, the duty for the quarter or quarters of the year during which 

the house continued wholly emptv and unoccupied is to be 
remitted (/i). 

A house^ not built or completed when the assessment is made is, 
on becoming occupied, to be charged only from the end of the 
quarter preceding the date of occupation, upon notice being given. 

In default of notice, or when the house becomes occup)ied within the 
first quarter of the year, the duty is payable for the entire year(i)' 

(^) House Tax Act, lS2o (6 Geo. 4, c. 7), s. 3. The immunity from duty will 
be lost if the caretaker s functions are not confined to the purposes mentioned 
{London Library v. Carter (1890), 3S AV. R. 478). As to meaning of “ person or 
seryant, ’ the cases cited in note (i*) on p. 193, jmt, may be consulted. 

(c) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched.'B, Exemptions, Cased. 

As to caretakers of houses or tenements used for business or professional 
puiqioses, see p. 195, yvst. 

(d) Unoccupied houses as well as those which are occujiied are to be entered 
on the assessment lists, and assessed by the Commissioners (seep. 187, awte), and 
according to the statutory provisions, exem])tion from the duty can be obtained 
only upon application to the Commissioners. But in practice where the conditions 
of exemption apply no such application is required. 

(e) House Tax Act, 1803 (43 Geo. 3, c. 161), s. 15. See Ee Cohjton (1820), 

S Ih“ice, 117. 

(/) House Tax Act, 1803 (43 Geo. 3, c. 161), s. 15. 

(^r) House Tax Act. ISOS (48 Geo. 3, c. 55), Sched. A, r. 5. 

(A) IhuL ; House Tax Act, 1825 (6 Geo. 4, c. 7), s. 2. 

(i) Ibid., s. 2. 
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Sub-Sect. 'i.—Charitahle Institutions. 

Sub-Sect. i.-Premises used for Business Purposes 

be valued therewith for th“Z nSe3 1 ^filing-house shall ofce/ain 

was subject to two exemptions - ("0 unckr thf 

apoi o?nrrTdj„tait“tpt ’ttT S’S? 

dL,j^eg.h„„„3 i:;r Xt fdete'^fS 

and heir servants employed thereon (n) themselves 

buiid’ingp'r f 

standing that the same mav adZ i “^‘"«>^facture (notwith- 
the dwelling-house or shop^(o)) ^ ‘^ouimunication with 

The latter exemption does not extpnfl in iUn -l 
or to show-rooms, however extensive where «ood^8 ^^sniselves, Exemption 

__^fu.fter Memption ,™» gi'anled (,) in tbi case of tenement ^Tk., 

Houi.IaxAilJsoslisG^s^'Jil'j'; JJj'v.b' E^mpliom, Cm 1; "dwHok* 

pp. m p. ,. Incont li, Itl ViX 

(^) ^GO Crown PriVA+n a ^ol ct sco^ 

>a| K:*j Xk‘,r. <;? “sf • ■=■ »?■ ■>. c.» , . h..., t„ a.; 

■■ .tSX' fes-Sjf 

“w / w. '■ ^ "'i •» P- 1«. 

(o) Ibid. 

Si'??’#? * ’■ -pX X . S'.’iSilf’' g- ™« bp B.p.„„. 
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Customs and 
Inland 
Revenue Act, 
1878, s. 13, as 
amended. 


or buildings, or parts of tenements or buildings, which, having been 
previously occupied as dwelling-houses by persons who have since 
gone to reside in taxable dwelling-houses elsewhere, are used wholly 
as houses for trade (r) or as warehouses for lodging goods, or as 
shops or counting-houses, no person dwelling therein except in the 
daytime. 

The foregoing exemptions in relief of trade have been extended 
and to a considerable extent superseded by a more recent enact- 
ment (5), which in two sub-sections extends exemptions to houses 
occupied for any purpose of trade or business, or of any profession 
or calling, and, under certain conditions, to single tenements in a 
house, if used for any of such purposes, or if unoccupied. The 
provisions are as follows : — 

Sub-sect, 1. "Where any house, being one property, is divided into, 
and let in, different tenements, and any of such tenements 
are occupied solely for the purposes of any trade or business, 
or of any profession or calling by which the occupier seeks 
a livelihood or profit, or are unoccupied, the person charge- 
able as occupier of the house is at liberty to give notice in 
writing at any time during the year of assessment, to the 
surveyor of taxes for the parish or place in which the house 
is situate, stating the facts; and after the receipt of such 
notice by the surveyor, the Commissioners acting in the 
execution of the Acts relating to the inhabited house duties 
are, upon proof of the facts to their satisfaction, to grant 
relief from the amount of duty charged in the assessment, 
so as to confine the same to the duty on the value at which 
the house should, in their opinion, have been assessed, if it 
had been a house comprising only the tenements other 
than those which are occupied as above mentioned or which 
are unoccupied (f). 

Sub-sect, 2. Every house or tenement which is occupied solely 
for the purposes of any trade or business or of any profession 
or calling by which the occupier seeks a livelihood or profit 
is to be exempted from the duty by the said Commissioners 


(r) As to the meaning of “ trade ” used in a like connection in the 

Act, 1869 (32 & 33 Viet. c. 14), s. 11 (repealed), see liushj y. Xewson [IStojf 
L. E. 10 Exch. 322 ; Keene v. Dashicood (1877), 36 L. T. 215 ; Bank of 
T^^7so/^ (1877), 3 Ex. D. 108; Keen v. FnBer and Horsey (1877), 1 Tax Cas. 194 , 
Scottish Widows' Fandy. Inland Revenue [Solicitor) (1875), 2 E. (Ct. of ^css.) 39 » 
Edinburgh Life Assurance Co. v. Inland Revenue [Solicitor) [\^“o), 2 th 
Sess.) 394 ; and also Re Scottish National Insurance Co. (1875), 1 Tax Cas. 1 , 
Re Caledonian Fire and Life Insurance Co. (1875), 1 Tax Cas. 12. 

(s) Customs and Inland Eevenue Act, 1878 (41 & 42 Viet. c. 15), s. 13 (repea • 

ing the Eevenue Act, 1869 (32 & 33 Viet. c. 14), s. 11), which seems to have naa 
the double object of extending the exemption hitherto confined 
occupied for the purpose of an}' trade, and at the sauxe time of remedying 
grievance of owners of flats consequent on the decision in .4.-fr. v. -7a a 
Tontine Chambers AsscKiation (1876), 1 Ex. D. 469, C. A., so , 

that decision affected flats containing tenements any of which 

solely for the piu’poses of trade. See Grant v. Langston, [1900J A. 

per Lord Macnaghten, at p. 395. v? ■ 

(t) Customs and Inland Eevenue Act, 1878 (41 & 42 Vict. c. lo), s. ( J-, 
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upon proof of the facts to their satisfaction, and this exemp- 
tion is to take effect although a servant or other person may 
dwell in such house or tenement for the protection thereof (a). 

^ 01- domestic 

servant employed by the occupiers; and the expression “other 

person_ means any person of a similar grade or description not 

otherwise employed by the occupier and engaged by hiin to dwell 

in the house or tenement solely for its protection (r). 

439 . These provisions have given rise to much litigation, and it 
cannot be said that the true construction is yet on all points clear 

1. In order to bring the case within snb-sert. 1, the whole or 

at any rate, substantially the whole house must be divided 

into separate tenements, and unless this is the case neither 

the landlord nor the occupier of any tenement therein can 
^^claini the e.xemption(u). c em uin 

2. The division contemplated is a structural division, or at any 

late a physical division of a permanent nature (//). ^ 

. i urther, m order to bring the case within aub-sat. 1, the entire 
louse or, at any rate, substantially the whole must, in addi- 
lon be either actually let in separate tenements at the time 
01 , at any rate, be habitually so let. The fact of the landlord 
leserving any substantial part for his own use is fata to 


(») Custom.s and Inland Revenue Act, 187S (41 & -1'2 Viet, c Ij) q mew 

(^0 Customs find Inlaud Revoiiuo Act ISSl (44. ^ ^ w 



caspR -V .V \.(Horaal ^itores 

not necessaly;^Sthe'^L^ewin- teuemeute "ii 

suffice {per Lord Bkampton in^/oT kept locked and bolted might 

240); but that a meL lVest.u.ster Bank v. snpra^ 

ef an ordinary door between two room ^be shutting, or even locking 

bowever, the 'observatioro? p"" ^.^tisfy the section. Seo^ 


however, the ibservaUone'^;! '"r See 

'■ ^TiiLLiMOKE, J., in Kuujht V. Manley, supra, al 


P. 509. 
H.U 
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the claim, whether on the i)art of the landlord or of any 
occupier (c). ^ 

"Where the conditions as regards di\dsion and letting are not 

fulfilled, the landlord or owner is chargeable with the duty 

for the entire house, including the parts occupied by his 

tenants (d). here they are fulfilled, he is chargeable only 

in respect of such parts of the house as the exemj^tion does 
not apply to (e). 

The two are entirely separate and distinct, and 

an occupier is entitled to relief if his case comes within 
either of them ( 7'). 

here two tenements under one roof are structurally sef)arate 
from top to bottom, with separate entrances from the street, 
each tenement may constitute a house or tenement within 
snh-sect, ‘2, and if either tenement is occupied solel_v for 
the purposes of any trade, business, profession or calling, 
exemption from the duty may be claimed in respect of such 
tenement; and this is the case though one or both of such 
tenements are in the occupation of the owner 

It seems that a self-contained fiat to which the occupier has 
access by a staircase in common with the tenants of the 
other flats, the landlord having the key and the control 
of the staircase, is not a house or tenement within sub- 
sect. 2, and that an occupier using such flat solely for the 
purposes of his trade, business, profession or calling, is not 
entitled to exemption from the duty unless he can bring his 
case within siih-sect. 1 (//). 


(c) l.oialon aw! We.^iminMer Ikuik v. Smith (1902), S7 L. T. 244, II. L. ; 
Chapman v. Panfat Bank 0 / Sratlaml (ISSl), 7 H 15. D. 130, and the other cases 
cited in note (a) on p. 193, ante ; lladdinot v. Home and Colonial Stores, [1896] 
1 Q. B. 109. In the Scottish courts it has been held that where the whole house 



V. Horne amt Colonial Stores, supra, and cannot, it is submitted, be relied upon 
If they are rightly decided it would appear to follow that the lessee of a house, 
for however long a term, is in a more favourable position as regards exemption 
than the freeholder, and a sub-lessee of a tenement in a more favourable 
position than an original lessee. 

((/) JADidon and II cMminster Baidc v. Smith, SH)>ra. The case then falls within 
the House Tax Act, isOS (48 Geo. 3, c. 5o), Sched. B, r. 0 ; see pp. 184, 185, ante. 

(e) Customs and Inland Bevenue Act, 1878 (41 & 42 Viet. c. 15), s. 13 (1); 
see p. 192, ante. 

(/) Crant v. Lamjston, [1900] A. C. 383. 

( 9 ) Grant v. Lamjston, supra, where there was a building of two stories under 
one roof, and the owner occupied the ground floor for his business as a licensed 
victualler, and the upper storey as his dwelling-house, the two tenements 
being separate througliout without inter-communication and having separate 
entrances to the street, and it was held that the owner was entitled to exem])- 
tion in respect of his business premises under the Customs and Inland Bevenue 
Act, 1878 (41 & 42 Viet. c. 15), s. 13 (2); see p. 192, ante. And see Chapman 
v. Boijal Bank of Scotland, supra. 

(h) London aitd Westminster Bank v. Smith, supra: Yorkshire Insurance io, 

V. Claytoit (1881), 8 Q. B. D. 421, C. A. The common staircase seems to be the 
circumstance which dift'ereiitiates flats such as those which were in question 
in the case of Walsinyham (Lord) v. Styles (1894), 3 Tax Cas. 247, from the 
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8. If more than one person thus dwells in the house in the canaeitv 

and \\hether he caretaker be a servant or “other person ” 
dLTi P^-^te^tion, and if lie 

dwell there for other purposes also, the benefit of the 
exemption is taken away (k). ® 
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use1??ortbp?of " <lwelling-house is 

d«U aVSloCf”!”' <l'velli..sa, is to'te 

beg|s“LYLj„i®",:rf.ar;.s' ™'"' »' 

-i's i"i.3?st “ S 

effect that the tale ifso » “tmeW « S' ‘ '*“*‘('0, to the 
modation for each of the fomilio afford suitable accom- 

liableT,Mril.e tuselT'JS ‘'■'’.f"', "'‘‘o '™“i0 bo 

of ascertaining whether such certiffcqf^^ I^ouse, for the i)urpose 

if so, to certify accoidSgr(Ii 
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tenements in Grant v. Lanqsh.n, fmool A f’ r ^ 

liank y. Smith 87 LT •>■14 11 1 if Westminster 

proposition in the text cannot ‘ Z P«-«rpro.v, at p. 216.. The 

regard to Lord Davey’s expressioirnt as indisputable bavin »• 

-Pfy. at p. 397, thafthe w^ord f‘Tenemenr°m'^^^ 

the Cmstoms and Inland Eevenue Act 187S 111 “waning in 

It has in s. 13 (1) (it, id \ T( if \ ^ , V’, ^ <=• 15), s. 13 f2? as 

condition as regards lettiifg in s. L3 iTuSn ’ if be so, ’the 

“I wl'l/I- under s! l^^ the whole house 

s ses^) 8^rA£::th"^s 

(0 ffsvenue Act U)n'^ 

(") See title Pm,,,r fit ‘f'i)- ^ (2). 

(o) Customs and Inland >^i>M1xistiutiox. 

inland Eevenue Act, 1890 (53 & 54 Vict. c. 8). s. 26 (2). 

0 2 
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If the authority is of opinion that the duties which would 
devolve on the medical officer could not be performed by him 
without interference with the due performance of his ordinary 
duties, it may appoint some other legally qualified medical prac- 
titioner, having the same qualification, to act in his place, whose 
certificate shall have the same effect (p). 

441 . In order to entitle a particular dwelling to exemption, or 
abatement, it would seem that it is not necessary that there should 
be a structural division of each set of rooms from the others. A set 
of rooms consisting of a bedroom, sitting-room and kitchen opening 
upon a landing, the lodger having the use, in common with other 
lodgers, of the front entrance and hall, is entitled to the exemption 
or abatement (q). Cubicles, however, provided for sleeping only, 
the inmates having access in common to adjoining dining-rooms, 

reading-rooms and kitchens, are not separate dwellings entitled to 
exemption or abatement (r). 

If any one of the tenements is used as a shop as well as a dwelling- 

house, the exemption or abatement is excluded as regards the whole 
house (5). 


(p) Customs and Inland Revenue Act, 1890 (53 & 54 Viet. c. 8), s. 26 (2). 
{q) Seaman v. Lee (1899), 68 L. J. (q. n.) 593. 

(r) Lojiflon Cou7tti/ Council v. Cook, [1906] 1 K. B. 278. 

( 5 ) Hillman v. Ankerson (1906), 95 L. T. 452. 
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Engineers - - - „ Building Contracts, Engineers and 

Architects. 
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For Fences - - - -See title 

Inventions - - - „ 

Libellous Statements - ,, 

Mort(ja<jors and Mvrt- 
gagees 

Nuisance - - - 

Partners - - - ,, 

Partg IlaZ/s - - - ,, 

Patent Rights- - - 

Property in Unpublished 
Writings - - - 

Restrictive Injunction - ,, 

Right of Way- - - ,, 

Trade Marks - - - ,, 

Waste 


EorNDAiiiES, Fexces, and Party 
Walls. 

Patents. 

Lirel and Slander. 

Mortgage. 

Nuisance. 

Partnership. 

Boundaries, Fences, and Party 
Walls. 

Patents. 

Copyright and Literary Property. 
Specteic Performance. 

Easements and Profits a Prendre. 
Trade Marks, Trade Names, and 
Lesions. 

Peal J Property and Chattels Peal. 


Part I.— Nature of Remedy and 

Jurisdiction. 


Sect. 


!• — licatrictice and Mandatort/ 


InjniictionH. 


442. An injunction is a judicial process whereby a party is 
ordered to refrain from doing or to do a particular act or thing. 
In the former case it is called a restrictive injunction, and in tlfe 
latter a mandatory injunction («). 

F ormerly the Court of Chancery would not direct the performance 
of a positive act, but by restraining a defendant from allowing 
things to remain as they were, as, for example, from allowing 
buildings to remain on land, indirectly accomplished the same 
result. An order so framed was called a mandatory order; but 
now' all mandatory injunctions are in the direct mandatory form, 
and not in the indirect form hitherto used (h). There is now no 


(a) As to the nature and extent of the equitable remedy bv way of iniunctioi 

W m n PI’- « -'A An injuuctio.fwis fo^.nerljCfome 

nn Of i’U unction have now been abolishe 

any such jud-ment or orde 
has me same oliect as a writ of injunction previously had (£ S. C., Ord. bt 

^ C- A. ; and see Ouiune^ 

tenant to ' ‘ ^ mandatory inj unction to an evicte 

Uerthat nnvh the direct form i 

defmidan ' L “’^aPPrehension might be avoided on the part of th 

las Li(j}i 

negativ 

order R vi'n,^ . 7; T — it citii ue eniorcea by obtaining a supplemeiita 

o tunc lor compliance, and then moving for an attachment o 


Dednition of 
injunction. 


Jurisdiction 
to grant 
mandatory 
injunctions. 
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Injunction. 


Sect. l. 

Restrictive 

and 

Mandatory 

Injunctions. 


Peroetual 

injunction. 


Does not run 
with land. 

Interlocutory 

injunction. 


question as to the jurisdiction of the court to grant mandatory 
injunctions, and "where the court is satisfied that a substantial 

. j . ^ "been no delay or acquiescence, 

it will, in a proper case, not hesitate to grant a mandatory 

injunction (c). 

Sect, 2. Perpetual and Interlocutory Injunctions, 

443. A perpetual injunction is based on a final determination 
of the rights of the parties, and is intended permanently to 
pi event infringement of those rights and obviate the neces- 
pty of bringing action after action in respect of every such 

infringement (d). 

444. An injunction, being personal, does not run with the 
land (e), 

445. The object of an interlocutory or interim injunction is to 
preserve matters in statu qiio^ until the case can be tried (/). Such 
an injunction, therefore, only continues in force until the hearing of 
the cause, or until further order, when, as is usually the case, the 

framed. It cannot be considered in argument as 
affecting the ultimate decision of a cause ( 5 ?). In granting an 
interlocutory injunction the court acts in aid of the legal right, on 
the principle of preserving property until a legal decision can be 
had on the rights of the parties (A). It does not assume finally to 
dispose of the legal right (i), and will only impose such restraint as 
may suffice to stop the mischief complained of, or, where the object 
is to stay further injury, to keep things as they are at the 
moment (/c). Such an injunction is in eflect a substitute for the 


P* upon proof of personal service of both orders 

y/anse// v. Jones, [1905] W. N. 168, C. A.; v. Smii/t (1875), L, E. 20 

Loofj v. Jlean (1884), 26 Ch. D. 306, 314, C. A.). It has been 
said that the power of granting mandatory injunctions must be exercised with 
the greatest possible care {Isenhenj v. East India House Estate Co. (1863), 3 
(i. J. Sm. 263, per Lord Westbury, L.C.. at p. 272), but every injunc- 
tion,^ whether restrictive or mandatory, ought to be gi'anted with care and 
caution, and no more care or caution is required in the case of a mandatory 
injunction than a restrictive injunction {iSmith v. Sinitit, supra, per Jessel, 
M.K at p. 504 ; see Lawrence v. Horton (1890), 59 L. J. (cu.) 440). 

(c) Hmith V. Smith, supra ; Shiel v. Godfrey tb Co., [1893] W. N. 115. As to 

the protection of contractual rights by a restrictive or mandatory injunction, 
see p. 235,posf. o .r j 

{d) See Imperial Gas Light and Cohe Co. (Directors) v. Droadhent (1859), 7 H. L. 
Cas. 600. ^ ^ ^ 

V. Ihrimngltarn, Tame, and Rea Drainage Board (1881), 17 Ch. P. 
685, C. A.; A.'-G. v. Dorhng Union, Guardians 20 Ch. D. 595, C. A. 

(/) Plimpton V. Spillet' (1876), 4 Ch. D. 286, 289, C. A. ; Black Point Syndi- 
cate, Ltd. V. Eastern Concessions, Ltd. (1898), 79 L. T. 658, 662. As to interim 
orders, see p. 277, post. 

(^) Drew V. Harman (1818), 5 Price, 319, 322. 

(/<) Saunders v. Smith (1838), 3 My. & Cr. 711 ; Hilton v. Granville {Earl) 
(1841), Cr. &Ph. 283, 292. 

(i) Harman v. Jones (1841), Cr. & Ph. 299; Preston v. Luck (1884), 27 Ch. P. 
497, 506, C. A. 

(^) Blakemore v. Glamorganshire Canal Navigation (1832), 1 My. & E* 154, 
185; Harman v. Jones, supra. 
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damages which might be assessed for the jieriod between the issuing 

of the writ and the trial (/); and so a claim for such an injunction 

may be joined with a claim for the possession of land, though 

probably a claim for a perpetual injunction could not be so joined 
without leave (m). 
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Sect. 2. 

Perpetual 
and Inter- 
locutoiy 
Injunctions. 


Sect. 3. — Ancillary Accounts. 

446. ^ here a man establishes his right to a perpetual injunc- Accounts, 
tion, the court will also, where the case so requires, give him an 
account, that his remedy may be completely;); but before the 
Judicature Acts, if for any reason the injunction was refused, there 

could be no account, for there was nothing to which the juris- 
diction of equity could attach, the right to an account beino- 
dependent on the right to the injunction (o). The right to an 
account may be lost by delay («), even though an injunction is 
granted (/;). The account is limited to the actual profits made by 
the wrongdoer, and cannot be extended so as to cover the damage 
sustained by reason of merely tortious acts unaccompanied by 
profit (c). The account will be limited to a period of six years before 
the date of the commencement of the action (d). 

447. Where a doubt exists as to the legal right, and especially where doubt 
when an injunction might be a great hardship on the defendant, exists. 

an interlocutory injunction will be refused, on the defendant 
undertaking to keep an account (r). 


(!) Head V. Wotton, [ISOri] 2 (’h. 171. 174. 

Kciidn'ri- V. HoherU (1SS2), 4(i 

«■""< 

(o) ^ J'riie’a rateiit ('aiKlle Cd.v.IJaitirni’s Patent sinmi ttm 

ulo was held equally applicable, although the ground lor refusiu.. the’in junction 

oct ,rth'' Yr ‘t co5d operate he 

Y injunction was sou-ht havin- 

been sold before the hearing. In the case of niiiiel however an a“count n ‘ v 

k'gT' lY would lie {J‘<moff v.’ Palmer (18W), a 

p. 215,;t'(. ’ giveii as well as an account, sec 

(«) 1 ari'fdt V. Paltner, sapra. 

(/-) Ilarrim, v. Tantar (l8Go), 11 Jur. (n. %.) 40S. 

df.i dol ; Mmt.ldck V. Plackmood, [1898] 1 Ch. 58 ^ * J' 

i« .iich .Si w.', ' '? " “> • “•« «' frai'i 

/.«/.. w v' osri.srJ c’srf to”";- 

ir " v'isrva;,;, "it '• ^ 

account aViwasa,, v. //ay /S (7 890^ lb P. C. fl , undertaking to 
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Injunction. 


Sect. 8. 

Ancillary 

Accounts. 

Where 

interlocutory 

injunction 

refused. 

Original 

jurisdiction. 


Concurrent 

jurisdiction. 


Judicature 
Act, 1873. 


Effect of 
provision on 
principles 
upon which 
injunction 
granted. 


448. An account may also be ordered to be kept when an 
interlocutory injunction is refused (/), or when an injunction is 
stayed pending an appeal (^). 

Sect. 4. — Jurisdictiou, 

449. The power to grant an injunction does not depend upon the 
existence of property. Independently of an}" question as to the 
right at law, the Court of Chancery had an original and indepen- 
dent jurisdiction to prevent what it considered an injury, whether 
arising from a violation of an unquestionable right or from a 
breach of contract or confidence (h). 

450. The jurisdiction to grant relief by way of injunction was 
formerly only exercisable by the Court of Chancery (i), but courts 
of common law were empowered to grant injunctions in certain 
cases (/i), and the jurisdiction of the Court of Chancery and the 
common law courts having been transferred (/) to the High Court 
of Justice, every branch of the court has now, therefore, jurisdiction 
to grant injunctions in all cases in which courts of equity or 
common law could formerly grant such relief (///)• 

451. It has also been specially provided (») that an injunction 
by interlocutory order (o) may be granted in all cases in which it 
ajipears to the court to be just or convenient that such order shall 
be made; and that any such order may be made unconditionally or 
upon such terms and conditions as the court shall think just. 

This provision did not alter the principles upon which the court 
acted in granting injunctions (jj), but was intended only to do 


(/) See p. 222, jmt. 

(;/) Kune v. ('huhh dc Sons (ISSC), 4 E. P. C. 28. 

[h) Albert [Prim-e) v. Stranqe (1S4!)), 1 Mae. & G. 25 ; PvUard v. PhoUxjraphk 
( 0 . (1SS8), 4() Ch. D. 845, 854 ; and see froodesoit v. Gal/ati/i (1771), 2 Dick. -155, 
as to the origin and extent of the jurisdiction ; see also p. 255, post. 

(?) As to the jurisdiction generally and the cases in which the courts exer- 
cised Jurisdiction in rcs 2 )ect of injunctions before Ts75, see title Equity, 
\ ol. XIII., 2 )p. 40 — 05. 

(/r) The courts of common law could grant injunctions in the case of patents 
under the Patent Law Amendment Act, 1S52 (id & 10 Xict. c. N8), repealed by 
the I*atents, Designs, and Trade Marks Act, 1888 (40 47 ^'ict. c. 57). ^^ee 

also title Equity, Vol. XIII., p. 51. 

(/) By the Judicature Act, 1878 (80 & 87 Viet. c. 00), s. 10. 

[m) Bedilow v. Beddow (1878), 9 Ch. D. 89, 98. This jurisdiction is practically 
unlimited, except for the fact that it can only be exercised where it is right or 
just to do so; but what is right or just must be decided not by the caprice ot 
the judge, but according to sufficient legal reasons or on settled legal iiriuciplcs 
[ibid,). 

(/?) Judicature Act,_ 1878 (86 & 37 Viet. c. 00), s. 25 (8). As to the latter part 
of this jirovision, dealing with a 2 > 2 ilications for injunctions before, at, or after the 
hearing, in the case of anv threatened or apprehended waste or tres 2 )ass, see 
2ip. 282, 238, 

(o) These woi'ds are not confined in their meaning to an order made between 
writ and final judgment, but mean an order other than a final judgment hi an 
action, whether made before judgment or after [Smith v. Cowell (1880), 0 

Q. B. 1). 75, C. A.). 

{p) Fletcher v. Rodgers (1878), 27 W. E. 97, C. A. ; Dag v. Broinirigg (18?8), 
10 Ch. D. 294, 807, C, A. ; Gaskia v. Balls (1879), 18 Ch. D. 824, C. A. 
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away with certain technical difficulties with respect to injunc- 
tions (^). It did not enlarge the jurisdiction of the court so as to 
enable^ it to grant an injunction in a case in which, before the 
piovision came into force, there was no legal right on the one side 
or no legal liability on the other at law or in equity (/•). It did, 
however, give to the court power, when dealing witli legal rights 
which weie under its jurisdiction independent!}^ of this provision, 
if it should think it just or convenient, to superadd to what would 
have been pre\iously the remedy, a remedy by way of injunction (a); 

and now, therefore, whenever a legal right, which can he asserted 

either at law’ or in equity, does exist, then, whatever the previous 

practice may have been, the court is enabled by virtue of this 

provision, in a proper case, to grant an injunction to iirotect that 
right (b). ^ 

The words “ just or convenient ” in the above provision must be 

read just as well as convenient ” (c). They do not mean that the 

court cp grant an injunction simply because the court thinks it 

convenient, but mean that the court should grant an injunction for 

the protection of rights or the prevention of injury according to 

legal principles (d). They confer no arbitrary nor unregulated 

discretion on the court, and do not authorise it to invent new 

modes of enforcing judgments in substitution for the ordinary 
modes (e). ^ 

452. It is also provided that in any cause or matter in which 
an injunction has been or might have been claimed, the plaintiff 

judgment, apply for an injunction to restrain 
the defendant from the repetition or continuance of the wrormful 
act or breach of contract complained of, or from the commissuon 
ot any injury or breach of contract of a like kind relating to the 
same property or right, or arising out of the same contract ; and 


Skct. 4. 

Jurisdiction. 


Construc- 
tion of " just 
or con- 
venient.*’ 


Prevention of 
repetition or 
continuance 
of wrongful 
act or breach 
of contract. 


( 7 ) J^ktehn- V. (1878), 27 W. R. 97 , C. A. 

C ' ^'"rUien, Rail. Co. (ISS.'i) 110 B ]) ■(() 

lo Ch. D. 22, per B\cox V 0 'n *7 

(l‘S80l 14 Oh Rr\ ’ at ]). -o ; but see confra, T/totn ia v. \Vi//iuitL 

L.f 1 ;1"; a a., 

St SSSJ. 1V«. 

W “ “A'”' 

iM/% V. Better (18801 13 Oh D Vi /r 

IM-'-Si • ’■ Sits;:; s “• '=• 

sovereign bus not been att’ected hv th*P and revenue of the 

4 Ex. J). 172^ iwie. /p Judicatm-e Acts (see A..0, v. Constable 

proper tribunal for these matters fS7r ^ Bench Division is the 

^00, 0. dV,). {Stanley (Lord) v. IHld A- iS'o/^, [1900] 1 Q. B. 

{&)!^. S «;;'S Ch. D. 294 , C. a. ; a„d see B.Uo. v. BeMo,o 

(1««0), 10 Ch. D. Hofn'o. Corporation 

(^) Uarrk v. Beaarhamp Droller., [1894] 1 Q. B. 801, 808, C. A. 
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Sect, 4. 

Jurisdiction. 

Injunctions 
may be 
granted by 
county courts. 


Where a 
statute 
provides a 
particular 
remedy, 


The court acts 
in jfersonam. 


Injunctiox. 


the court may grant the injunction either upon or without terns, 
as may be ]ust(/). 

453 . Injunctions, both perpetual (r/) and interlocutory (/«), can 
be granted by the county court (i) in cases within its jurisdic- 
tion (/,). ^^here an injunction and damages are granted by the 
county court, an appeal lies without leave against the granting of the 
injunction only, as distinct from the damages (/). 

■ ^ statute provides a particular remedy for the 

in iingement of a right thereby created (/«) or existing at common 
law (n), the jurisdiction of the court to protect the right by injunction 
IS not excluded unless the statute expressly or by necessary implica- 
lon so provides (o) ; but w'here the legislature has pointed out a 
special tiibunal, another court will not, as a general rule, restrain 
proceedings before it by injunction {p), 

455 . In gianting an injunction the court acts in ({), 

and will not sufler anyone within its reach to do what is contrary 
to its notions of equity, merely because the act to be done may 
be in point of locality beyond its jurisdiction (?’), 


’ and as to interlocutory injunctions, seep. 2\.l,])osU 
(!/) Martin v. Jiarunster (1879), 4 Q. 13. D. 491, C. A. > i ^ 

1/0 Ihc/mnh V. Cullerne (1881), 7 Q. 13. D. 623, C. A. 

0 Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 89. 

(»J brenerally, as to the jurisdiction of the county coiu’tto "rant an injunc- 
tion see title County Coukts, Vol. VIIL, pp. 433, 504, 592. 

1 [1898] 1 li. B. 417; and see title County Courts, 
\ol. Mil., p. 602. 


w) Cooper v. Whiithajham (1880), 15 Ch. D. 501. 
n) bteveiis v. Cliouyt, Stevensy. Clark [1901] 1 Ch. 


894. 


(o) See cases cited in notes (/a), (?0, t^upra, and A.-O. v. Ashhorne Recreation 
0., [1J03] 1 Ch. 101 ; yorkshire Miners^ Association v. HoinleiU [1905] 
;; v. Wimhkdcm Home Estate Co., Lid., [1904] 2 Ch. 34; 

i^artton musimti,rs Coleman A Co., Ltd., [1911] 1 Iv. B. 771, 782 (penalty 
01 past bleaches and injunction against future breaches). As to joining the 
Attorney-General, see Devouport Corporation v. Tozer, [19021 2 Ch. 182; 
? ^ V. Pontypridd Watei'ivorks Co., [1908] 

1 Lil* uoo. 

(2>) Stannard v. St. Oiks, Camhn'ivell, Vestry (1882), 20 Ch. D. 190, C. A. ; 
(j rand Junction Vateiivorks Co. v. Hampton Urban Co»?i«7, [1898] 2 Ch. 331; 
Merrick v. Liverpool Corporation, [1910] 2 Ch. 449; and seep. 262, ;o5 /. Ir 
Jlayward v. Last London WaUrireyrks Co. (1884), 28 Cb. 1). 138, the court 
declined to restrain the defendants from cutting off the -water supply from the 
plaintiff s house, on the plaintiff' refusing to give an undertaking to commence 
pioceedings with due speed before justices for the settlement of the dispute 
between him and the defendants, in accordance with the provisions of the 
Waterworks Clauses Act, 1847 (10 & 11 Yict. c. 17), s. 68. 

(9) Jlopey. ( arneyie (1.) (1868), L. E. 7 Eq. 254. As to restraining foreign 
proceedings, see pp. 263 et sef].,post. 

(r) Carron Iron Co. y, iMaciartn (1855), 5 H. L. Cas. 416. As to the grounds 
of the coiu’t s jurisdiction, and the effect thereof upon land abroad, see, 
generally, titles^ Conflict of Laws, YoL YI., pp. 202 et s«j., 244 et seq., 284, 
^9^* > ^ ^111., pp. 48, 66. The court will not make a decree to 

gue effect to contractual rights relating to immovables which the lexreisitc^ 
tieats as incapable of creation {^Bank of Africa, Lid. y. Cohen, [1909] 2 Ch. 129, 
C. A. ; and see MHhnaith y. Smiley (1892), 8 T. L. E. 690, C. A. ; and title 
Conflict of Laws, ^ ol. YI., pp. 238, 242. As to contracts illegal by Enghsh 
law, see ihuL, p. 244; and compare Austria [Emperor) y. Day and Kostum 
(1861), 3 L)e G. E. & J. 217, 242, C. A., where an injunction was granted at the 
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A suit instituted merely to support political power and 
prerogative will not be entertained, but a foreign sovereign may sue 

English Government, in 
lespect of property belonging to him, either in his individual 
or corporate capacity (s). 

The court has no jurisdiction to enforce or give relief against the 
breach of an engagement entered into with a foreign Government (/) 
even against the property of such Government in this countrv (k)’ 
noi to grant m injunction against a foreign ambassador who'does 
not submit himself to the jurisdiction of the court (a), nor to prevent 
afoieign sovereign from rmnoving his property in this country (/d. 

A man cannot he restrained from applying to a foreign sovereitrii 
for a concessioiyior, if the concession is granted, from usiim the 
giant mack by the same authority, and the fact tliat the conce"ssion 
diffSenctt'!.^ mconsistent with one previously granted makes no 

duTy'orthe departmmit uiterference with the public 

On the principle that the court in granting an injunction acts m 

iccm t/f ’ ^ P'^'Tose does not often 

couiT has no jurisdiction to prevent the commission 

m^ 7 i ^ P^°P®“yC'/)- It, however, the criminal or ille-ral act 

involves an injury to property, the court can interfe ^01 the 
ground of injury to property (/i). imeiieie on the 
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Sect. I. 

Jurisdiction. 


The court will 
not interfere 
in political 
matters. 

No jurisdic- 
tion against 
foreifjn 
(.rovernment. 


Injunction 

ai^ainst 

Government 

department. 

Application 
to Parliament 
may be 
restrained. 


Matters 
merely 
criminal or 
illegal. 


{Emi'nyr) V. na,/ (iiHl Kos.uU y AJ •),- U \ 

(0 (zlailstoiie V. Ottoman Bunk (KS(i31 1 Hem A- M Mi', ’ 

(«) Smith V. WeffucHn (lS(i9) t R K En D S ^ 

Ch. D. (io:,, c. A. ^ ^ V. Drey/ns ( 1 S 77 ), o 

M Oladstone v. .Vusnrns Be,/ (18G2). 1 Hem. & M. RIG 604 
(h) ^ avassenr Krnnn (1878'l 9 (’h T) p a ’ ^ , 

rights by submitting to be made’a defendint in * 

obtaining his property (iVnV/.), fiction for the purpose of 

V. Ottoman Bank, supra. 

Sf V' ^''1 ^ 22 :i. 

ntocktofi and IlartleiuHtl Bail ir r i ? ^n. 

Cos. (1848), 2 Ph. 6G6: IlentLL v North% <Birenee Rail. 

Mac. AG. 100, 109; and see Ware w 'Oni^ 2 

Russ. & M. 470. ' Hater Works Co. (1831), 2 

[f] ^^tdthrotev. North StalTordshire Bail 
Vohtan Bail. Co, (1867), 2 Chi^Apn *^37 -it Tr'i 

Arrunuemeni Act, 1867 Fx^oJrfp Vn / ^Aiaiham and Dover Rail- 

(1869), 20 L. T. 718, C. A. ^ r.oudon, Chatham and Dover Bait. Co. 

y. Sheffield Gas (Jonsiimers Co a r’ at i- /-i 


O.A.; ^ G. M. & G 

(A) Ihhl il/aca„4 V. (182-0 TS’ (Tslhir 

Sp„.nu,y Co. V. Bitey (1808), L. R 0 Eq 55 I ‘ ^ ' 


Sprinyhead 
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Injunction. 


Sect. 1. 

Perpetual 

Injunction. 


Perpetual 

injunction. 


Part II. — General Conditions of Relief by 

Injunction. 

Sect. 1. — Perpetual lujiaictiou. 

Sub-Sect. \.—In General. 

458. As a general rule, before a perpetual injunction can be 
granted, the party applying must establish his legal right (0, but 
as soon as he has established his legal right and shown that it has 
been violated, then, unless there is something special in the case, 
he is entitled, as of course, to a perpetual injunction to prevent 
the recurrence of the violation {a). The injunction may be granted 
even though no damage has been caused (b), and though the 
injury complained of has ceased after action brought, but before 
trial (c) ; but in the latter case the court can, in the exercise of its 
discretion, refuse to interfere (rf). It is not necessary to apply in 
the first instance for an interlocutory injunction (c). 

A perpetual injunction cannot, as a rule, be granted before the 
hearing (/), but where, as is often the case, on amotion for an 
interlocutory injunction (^), the parties agree that the motion shall 


(0 f<jioiiisiro(>Ue Clarhp (18-40), 2 l*h. 154; Imperial Gas Lifjht and Col-e Co, 
{JUrectors) v. Ilroadheut (1859), 7 IL L. Cas. 000. Even before the Judicature 
Acts a Court of Chancery could determine the question and grant a perpetual 
injunction without re([uiring the plaintiff first to establish his right at law, if a 
case was presented which satisticd the cour 
do justice between the parties {JUteou v 
Potts V. Levif (1854), 2 Drew. 272; and 
Eq. 518 (where the question of law was decided on the motion, on the ground 
that the effect of leaving it to the hearing would be to ruin one of the parties) )• 
As a general rule, however, where the plaintiff’s legal right was disputed, the 
court would not grant a perpetual injunction without j)utting the plaintiff to 
establish his right at law (Moileii v. Doinman (1837), 3 Mv. & Cr. 1, 14, 17; 




defence or no conflict of evidence whatever [Eadenx. Firth (1863), 1 Hem. & 
573), or the circumstances of the case were very special (as in Bacon v. Jones, 
svpra, Potts v. Lcvy^ sitj ra, and Gravely v. Barnai'd, sitp 7 ’a). 

(a) Imperial Gas Lo/ht and Coke Co. [Dii'cctors) v. Broadhent, suprOy at p. 612, 
ludhrood v. Fnlhvood (1878), 9 Ch. 1). 176; Martin v. Price, [1894] 1 Ch. 276, 



(r) Chester [Dean and Chajdtr) v. Smeltiny Coiporation, Ltd. (1901), S5 L. T. 6i . 
(f/) Dnnniny v. Groscenor Dairies, Ltd., [1900] AV. N. 265; Carr tC Co. v. Bath 
Gas fJ<jht and Cohe Co., [1900] AA'. N. 265, n. ; Batcheller v. Tnnhridye Wells Gas 
Co. (1901), 84 L. T. 765 ; Barber v. I^enley, [1893] 2 Ch. 447, 460; Chester [Dean 
and Chajder) v. Smeltiny Cimporation, Ltd., snpra. , . 

(c) Davies v. Marshall (No. 1) (1861), 1 Drew. & Sm. 557, 560; explaining 
Baeon v. Jones, snpra ; Gale v. Abbot (1862), 8 Jur. (x. s.) 987. 

(/) Day V. Snee (1814), 3 A'es. & B. 170. 

[(j) See pp. 217 et secj., post. 
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trial of the action, a i^erpetual injunction can 
then be granted on motion in a proper case (It). 

. , injunction will, as a rule, be granted if it will restore or tend In 
lestoie the plaiutifl to the position in which he stood previously to the 

Stand, and if the injury complained of is of such a nature Hint 
damages will not be an adequate compensation {/). 

hioi fi-o. „E.,a.„i„, a„ ; “Itr: 1‘SSr‘aSS'™'" 

^«(t^?heTOurfwiirnJw™n^ of injunction law that prima 

wrong for which damages nre Iho I'estrain an actionable 

that the plaintitl' maj have a riSi^Tn fact 

rights cannot b ad mia Llv , ote injunction, if his 

of is capable of being adeauatfilv”. ^ injury complained 

ineiit ((/), especially when the nlaintiftTJff ^ 

as one for compensatioMr) ^ the case 
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Sect. 1. 

Perpetual 

Injunction. 

When 

granteil. 


When damage 
is small. 


Third parties 


n '' 'HO ^ J’ollaril 

(1W9), 12 Beav. 2S4 (where an int;..i 1 ’ v. JUrsou 

perpetual on motion) ; irg/,-L,don v. cSaZ^flSoS' Tl iT 


Damages the 

proper 

remedv. 


t 

C A AcV ^ Eo/Wo/t 

Vm ,, ® see p. 212, post. '' i zci<, 

‘•pra. a ('. “m':"""' ' ('»■). 2 Sim. (.V. s.) 75 ■ 

“!4 ir 

(") Sr %<'»“)!■««»■. i. 

om trespassing, on the ground that as a-a , f to restrain him 

_itutc an adequate remedy; and seen 2 A S ^ did not con- 

(7 )Tit:/;;' [isgp] 2 a. 217; 2;ls: 

^ 1'- C. A. ; ana see p. 230. p.L 
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Sect. 1. 

Perpetual 

Injunction. 

Injury as 
well as 
damage 
necessary. 


Matters to be 
considered 
when injunc- 
tion applied 
for. 


Threatened 
invasion of 
legal right. 


Mere inconvenience is not enough to entitle a party to an 
injunction. There must be violation of a legal right (s), and the 
violation must be of a substantial character (f). Nor will an 
injunction be granted where the plaintiff has a remedy in his own 
power (a). So, also, in the absence of any covenant not to do an 
act (^)), an injunction will be refused w^here the damage complained 
of as the result of the act is not susceptible of appreciation (c). 
Moreover, the court will not order a party to do an act unless it is 
satisfied that he can do it (d), and sometimes, where the granting 
of the injunction would place the defendants in a position of extreme 
difficulty and might prove unnecessarily oppressive, the court will, 
instead of granting an injunction, make a declaration establishing 
the plaintiff’s right to relief, and give the defendants a reasonable 
time to do what is necessary to cure the mischief, with liberty to 
the plaintiffs to apply at the end of that time for an injunction (^). 


461 . In the case of a negative covenant the court will enforce 
compliance by injunction without regard to the question of conveni- 
ence or the amount of damage caused; but where an injunction is 
sought in respect of an affirmative covenant, the court will consider 
whether the injury it is asked to restrain is an injury which, if done, 
can be remedied, whether or not it is an injury which can be 
sufficiently atoned for in damages, whether if the act was done the 
right to damages for it could be decided exhaustively once and for 
all by one action, or whether a series of actions would he 
necessary for the purpose of recovering damages from time to 
time, and whether the effect of assisting the plaintiff would be 
to cause possible damage to the defendant very much greater 
than any possible advantage which the plaintiff would derive (/)• 

462 . Where a plaintiff has established his legal right and the 
fact of its infringement and that further infringement is threatene 
to a material extent, he is entitled to an injunction to restrain sue 
threatened infringement upon the ordinary legal principles upon 


{s) Day V. Brownriijg (1878), 10 Ch. D. 294, C. A. ; Street v. Union Bank of 
Spain and England (mb), 30 Ch. D. 156. Nor will an iufiuiction be gi^antea lo 
prevent annoyances by a mere stranger (Best v. Drake (1853), 1 W. th 

(^) Llandudno Urhan Uouncil v. Woods^ [1899] 2 Ch. 705, 5 "r' 

Bichards, [1905] 2 Ch. 614, 622 ; and see Martin v. Douffhs • 

268, 270 ; Lmhi/, Kelly and Leahy v. Glover (1893), 10 E. P. C. HI, 160, n. » 
Ratter cb Co. v. Smith (1900), 18 E. P. C, 49. 

(a) Ellimauj Sons tfc Co. v. Carrington Son, Ltd., [1901](2 Ch. 2iO, 

(5) See, in the case of contracts, pp. 235 et seq., post. 

{c) Ingram y. Morecraft {XSQ'S), ‘S3 BesiW. 4d. nc n4* 

(d) A.-G. V. Colney Hatch Lunatic Asylum (1868), 4 Ch. App- Hb, j 
Glossop V. Heston and Isleivorth Local Board (1879), 12 Ch. D. 102, ’ 

A.~G. V. Dorking Union Cwarfitaas (1882), 20 Ch. D. 595, C. 

Manchester, Sheffield, and Lincolnshire Rail. Co. (1887), 36 Ch. V. j * 
A.-O. V. Clerkenwell Vestry, [1891] 3 Ch. 527; and see Charles v. Finchley 

Board (1S83), 23 Ch. D. 767. ^ gee 

(c) Islington Vestry v. Hornsey Urhan Conned, [1900] 1 ^b. b9o, 

TIW V. Sitcliffe (1S51), 2 Sim. (N. s.) 163 ; Smith v. Baxter, [1900] 2 Ch. 133.^^ 
(/) Dohertii V. Allman (1878), 3 App. Cas. 709, /-er ^A^.nS, 1^- y 

p. 720 ; and see Coohe v. Forhes (1867), L. E. 5 Eq. 166 ; McEac larn 

[1902] A. C. 104, 107, P. C. 
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whkh the court acts in granting injunctions (fi). If the plaintiff’s 
right to relief rests mainly on damage which has not been actually 
suffered but is likely to accrue within a reasonable time, the court 
will take that fact into consideration and grant an injunction (/<). 
So, also, where the plaintiff’s legal right is not disputed an injunc- 
tion may be granted to restrain tbe commission of an apiirehended 
or threatened act, on the ground that the act, if done, will violate 
the plaintiff s legal right, if he can show a strong case of probability 
I, ‘ippi-ehended mischief will in fact arise (/). Tbe mere 
tact that the defendant denies any intention of committing the 

“ot of itself a sufficient ground for refusing 
relief W, but an injunction may not be granted if the defendant, 
even though he asserts his right to do tbe act, not only says that 
he has no present intention of doing it, but undertakes to (^ive 
reasonable and sufficient notice before attempting to do it f/' “So 

n defendant being served with the writ, the 

plaintiff IS offered and may obtain all tbe relief that he seeks, and 

the offer is one which he ought to have accepted, an injunction 
may be refused (w). Nor will the court restrain future acts of a 
wrongdoer unless it is plain that they will be of a wrongful nature (n) 

U heie there seems to be no probability that tbe act complained of 

onlv ‘^ourt will sometimes make a declaration 

ony, vvitb liberty o apply tor an injunction if necessary (a). 

If, howevei, the defendant chuins and insists upon liis right Q?), 

Ch Sout/iroutes and lJryi>ool da., '> 

//T :-V [1003] 2 Ch. 337. ^ “ 

(n) JJicker v. Pojdtam, lladford a: C'o (5 1 T T '’"o ti m i 

lIod(/cs V. London Irams Co nsS3^ l‘> () 11 Tt in- 'T *. • ^ 

(CII.)I81 ; I,nnX )in!an{\H12) ^^ J' 

« Eq. : Go,„lharU. /%« (1 883) ojT’h D 77'; V 
pn D. G88 ; yv„V/,;>. v. ThoLs (18901 G2 I T 

Hoard, [laol] ri iriGl’ i C Hanhroke Joi nt lUi^Ud 

073. J ^ -10 101 , A.-O. V. .\atUnifham Corporation, [1904] 1 Ch. 

(1800), 5 Yes. G88 ; and see Polls v o T)..„ 

I. li. Hq. M 3 i .ml ;i ,T “Y*''*""* “ ("«"« v. a.j,,,. 

mTc- ^ Ch. D. 944, C. A. 

Ch. IJ. 390, L\\. Jhiu(e^pliiuVA (1889), 42 

<;om't {Jenkins v. Hopl ^ undertaking given in 

;V 1^04), 3 New Ren 403 

) W t/mr V. SM, [1904] 1 (’h. 212. C\ A 

I \. hiktrsleij (llioH) 2 K A; J 

H.L.— XVII ‘ V. Thomas, supra. 

P 
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SiX'T. 1, 

Perpetual 

Injunction. 
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Injunction. 


Sect. 1. 

Perpetual 

Injunction. 


Acquiescence 
and delay. 


Delay, 

* 


or gives distinct notice of his intention (q), or threatens (?•), 
or intends (s), to commit an act which, if committed, would, in 
the opinion of the court, violate the plaintiff’s legal right, an 
injunction will be granted. 

463. The principles upon which the court acts in refusing 
to grant interlocutory injunctions on the ground of acquiescence (i) 
apply also^ to the case of perpetual injunctions (a), but to justify 
the court in refusing relief at the hearing there must be a stronger 
case^ of^ acquiescence than is required upon an interlocutory 
application (b). If, however, a man stands by and knowingly, 
though passively, encourages another to expend money under an 
erroneous belief as to his rights and then comes to the court for 
relief by way of a perpetual injunction, it will be refused, and he 
will be left to his remedy, if any, in damages (c). But delay in 
applying to the court, although it excites the diligence of the court 
to ascertain whether the plaintiff has stood by and voluntarily 
suffered his right to be infringed, is no bar if it can be satisfactorily 
explained (d). Moreover, the court will not on light grounds act 
against the legal rights of parties ; there must be fraud or such 
acquiescence as in the view of the court would make it a fraud 
afterwards to insist on the legal right (e). 

Subject to any statutory bar, mere delay in bringing an action 
in aid of the legal right is not sufficient to deprive the plaintiff of 


( 7 ) A.-G, V. Forhes (1830), 2 My. & Cr. 123, 132. 

_ (/') Potts V. Lenj (1834), 2 Drew. 272, 279 ; Adair v. Y'onn^ (1879), 12 CL D. 
13, C. A. 

(s) Next V. Gill (1872), 7 Ch. App. 099, 711 ; Cooper v. Whittingham (1880), 15 
Ch. D. oOl, 507. 

{t) See pp. 219 efseq., post. 

(a) 7?e Jlrittain, Ex parte White (1835), 4 L. J. (iiCY.) 50; see, for example, 
Gaunt V. Fgnncg (1872), 8 Ch. App. 8 ; Rogers v. Great Xvrthern Rail. Co. (1889), 
53 J. P. 484. 

{}>) Patching v. Duhhins (1853), Kay, 1 ; Child v. Doiuflas (1854), 5 De G. M. 
& G. 739, C. A. ; Johnson y. Wgatt (1803), 2 De G. J. & Sm. 18, C. A. ; Turner v. 
Mirfield (1865), 34 Beav. 390 ; Hogg v. (1874), L. E. 18 Eq. 444 ; Price V- 
Rala o.nd Festiniog Rail. Co. (1884), 50 L. T, 787. The reason being that at the 
hearing of the cause it is the duty of the court to decide upon the rights of the 
parties, and the dismissal of the action on the ground of acquiescence amounts to 
a decision that a right, which once existed, is absolutely and for ever lost 
{Johnson V. Wyatt, supra, at p. 25: and see Gordon v. Cheltenham and Great 
Western Union Rail. Co. (1842), 5 Beav. 229, per Lord Laxgdale, M.E., at 
p. 233). 

(c) Dann y. Spumer (1802), 7 Yes. 231 ; Parrottw, Palmer (1834), 3 My- & K- 
632, 640 ; Leeds [Duke) v. A mherst {Karl) (1846), 2 Ph. 1 1 7, 123 ; Rochdale Canal 

Co.\. King {\Wo\) 

Catching v. Bassett 

Hogg V. Scott (187-1 j, 1j. ii. 18 rjq. -144. And a party may so encoiuugo 
which he afterwards complains of as a nuisance, as not only to preclude buns® 
from complaining of it, but to give the adverse party a right to protection, m 
the event of his so doing ( Williams v. Jersey {Earl) (i841), Cr. & Ph. 91, 97). 

(d) Crossley v. Derby (' 

(e) Macher v. Foundli 
(1843), 3 Dr. &W 
A.-G. V. Leeds Cor} 

18 Eq. 444 ; Smith v. nmiin 1 10/0 j, ij. xv. zu j^q. ovo ; lumuvi, ». \ , 

15 Ch. D. 96, 105 ; Russell y. Watts (1883), 25 Ch. D. 559, 576, C. A. : reversea 

(1885), 10 App. Cas. 590 ; Proctor v. Dennis (1887), 36 Ch. D. 740, 760. 
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his rights (/); but long abstention from the assertion of bis ijVhts 
coupled with an alteration of the condition of other parties mav 
render it uncouscientious on his part to enforce his rights (^).’ ^ 

.operation of the injunction will be 
postponed until a certain date, if there is a possibility of the 

parties being able to come to some arrangement (/i), but not where 

t e injunction applies solely to the erection or construction of new 

woiks 111 the future (i). So also where a good deal of time must 

necessarily elapse to enable the defendants, without being nut to 

the court, m granting a perpetual injunction, will postnone^ 

operation for such time as may be necessary to enable ^em to 

meantime (j). If an injunction, refused by a court of first instnnpp 
' granted on appeal, but its operation is suspended application 

to^i, stairs 

465. An appeal does not operate as a stay of execution m- nf 

Appeal may direct ; and no inte/mjdiafe “t o, pr^eetoo Si l?f 
ine lact that an appeal is nendin^ i'h nn aqv 

eno^ugh to induce the court '^“''° 3 'ance is 'not 

the blnefit of hTs decree W 
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Sect. 1. 

Perpetual 

Injunction. 

Suspending 

injunction. 


Effect of 
appeal. 


;• ij- it. IS r 

JaMlTATIOX OF ACTlOXaS, • xx - , 

Jan (N. 3 .) 9 II. L. Cas. 3(i0; <loie v. .lt,bol (1SC2). 8 

* (IH' n”'"' '' 

1 n ^oard (1882), 22 Ch D 

^ Council, [1911 ] 1 01j 3g3_ )’ *-“• -U. i6J, , /I ; Jonesv. Llanrwsi 

[189of 2 Ch. 38b\t\ ^’/ectnc Liyhtin,, Co., Meux's Brewery Co. v. Savu, 

2 1^. a C., Orel. 58, r. 16. 

S J«; i tS"* >»I«. at p. I». 

218, pose 

f As to staying the 

( ) alfvrd V. I( a//or(/, Mq,ra, at p. 814 appeal, see title Patents. 


Ja 
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Sect. 1. 

Perpetual 

Injunction. 

Dealin<rs with 
a fund. 


Jurisdiction 
to award 
damages in 
lieu of 
injunction. 


In an action to determine the rights of claimants to a fund 
there is jurisdiction to grant an injunction to restrain all 
dealings with the fund pending an appeal (a). This jurisdiction (6) 
ought, however, to be very carefully exercised, and so as not to 
encourage anyone to present an appeal for the purposes of 
delay (r). 

Sue-Sect. 2 . — Damages in lien of Injunction. 

466. The High Court of Justice has power (d), under its general 
jurisdiction, to award either damages or an injunction (d). 

The power of awarding damages in lieu of an injunction is a 
discretionary power (/), which must be exercised with an intimate 
knowledge of the facts (r/). It must be exercised so as to prevent 
people being compelled to sell their property against their will at a 
valuation (//), or to prevent a defendant from doing a wrongful 


(a) Wilson v. Church (1879), 11 Ch. I). 570, C. A. ; Polini v. Gray, Hturlaw 
Freccia (1879), 12 Ch. I). 488, C. A. ; H. S. C., Ord. 50, r. 8; but see Oalloivay 
V. London Corporation (No. 2) (1865), 3 De G. J. & Sm. 59. 

(5) It is bused upon the piinciple which underlies all orders for the preserva- 
tion of property pending litigation, namely, that the ultimately successful 
party is to reap the fruits of the litigation and not merely to obtain a 
barren success {Polini v. Gray, P>turla v. Freccia, supra, per Jessel, M.E., at 
p. 448). 

(c) I Ind., per COTTOX, L.J., at p. 446. 

(d) Since the passing of the Judicature Act, 1873 (36 & 37 Viet. c. 66); see xhul, 
s. 24 (1), The Comt of Chancery had power by the Chancery Amendmept Act, 
1858 (2i k 22 Viet. c. 27), s. 2, to award damages either in addition to or in sub- 


c. 66) (see Fritz v. Hobson (1880), 14 Ch. J). 542) ; and although it was repealed 
by the Statute Law llevision and Civil Procedure Act, 1888 (46 & 47 Aict. 
c. 49), s. 3, the jurisdiction was continued bv virtue of s. 5 {ibid.) [Sayers y. 
Collyer (1884), 28 Ch. D. 103, C. A. (considered in IkP., [1906] 1 Ch. 780, C. A.); 
Dreyfus Y. Ptruvian Guano Co. (1889), 42 Ch. 1). 66,73; see also Holland s. 
Worley (1884), 26 Ch. D. 578 ; Serrao v. Noel (1885), 15 Q. B. J). 549, C* A . , 
Greeniuood v. Hornsey (188(>), 33 Ch. D, 471 ; Chapman, Morsons (t Co. v. 
Auckland Union Guardians (1889), 23 Q. B. D. 294, C. A. ; Dicker \. Popliam, 
Badford & Co. (1890), 63 L. T. 379; Shelf er v. City of London Electric LiyhtuG 
Co., Meux's Brewery Co. v. City of London Electric Liyhtiny Co., [1895] 1 bn. 
287, C. A. ; Co\vpey‘ v. Laidler, [190*3] 2 Ch. 337). , 

(e) It is therefore no longer necessary to resort to the Chancery Amendmen 
Act, 1858 (21 & 22 Viet. c. 27), s. 2 [Sayers v. Collyer, supra, at p. 1^9 J , 
/Serrao v. Noel, supra). The powers of the court are now larger than those 
possessed under that Act; see Elmorev. Pirrie[\%Wi), 57 L. T. 338, pcrILvy,J-* 
at p. 335 ; and title Equity, Vol. XIII., p. 51. ^ 

(/) Durell v. Pritchard (1865), 1 Ch. App. 244; Smith v. Smith [IbiO], 
L. B. 20 Eq. 500; Holland v. Worley, supira ; Greenwood V. Hornsey, 


supra. 

[(j) Greenwood Y. Hornsey, supra. nerc's 

[h) Dent v. Auction Mart Co., Pilgrim v. Saiyie, Mercers' Co. v. Same (18ho;, 
L. E. 2 Eq. 238, 246; Aynsley v. Glover (1874), L. R. 18 Eq. 544, oo 2 ; Ere/u 
Y. Burrell (1878), 7 Ch. D. 551 ; affirmed (1879), 11 Ch. D. 146, C. A. ; Hollana 
V, Worley, siq)ra ; Greenwood v. Hornsey, supra, at p. 477 ; Cowper v. Laj ’ 
supra, at p. 341 ; Shelfer v. City of London Electric Lighting Co., - 
Brewery Co. v. (Bty of I.ondon Electric Lighting Co., supra ; Martin 
[1894] 1 Ch. 276, C. A.; and see Gilling v. Gray (1910), 27 T. L. E* > 
Woodhouse v. Newry Navigation Co., [1898] 1 I. R. 161, C. A. 
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act and thinking that he can pay damages for it (i). The 
question whether the defendant knew that he was wron'fT is of 

importance (A-). o ° 

I f mere fact that the damage is small is not decisive (1) 

but if the court is of opinion that the plaintiffs property will’ 

remain substantially as useful to him as before the act complained 

of, and that the injury can, without taking away the plaintiff’s 

pioperty from bim, be compensated by money, an injunction need 
not be granted (;»). 

468. Where the act complained of has been done and there is 

an intention to continue it, damages may be granted (a), but 

wheie no wrongful act has been committed but an injury is 

threatened, then there is no power to give damages in lieu of an 

injunction (o). In the case of a continuing actionable nuisance the 

jurisdiction to award damages ought only to be e.xercised in very 
exceptional circumstances (p). ^ 

will also be taken into account in con- 
sidering whether an injunction or damages should be granted (/■) 

and an amount of ac,,uiosoenoe, not auffident to bar tho ac on mi : 
be sufhcient to induce the court to give damages instead of sn 

Slf" eveTfr^m acquiescence preclude him- 

sen even trom recovering damages (t), 

470. Although the court cannot hold an injury compensated for 
by a beneht which r esultsjrom it, yet the fact that a benSt does 

(/i) Sinith V. Smith, supra. 

,>.^9 Orinstead Gas and irater Co. [19091 1 Cli "n • /"n / 

Richardson (1874), 9 Ch. App. 221. ^ ^ ^ v. 

T ^ V. HaUfax Corporation (19071 9 ' 

compensated by a small monev mvmpnt mul u can be adequately 
it wiuld be oppressive to X defLTnni t. ^pe is one in ^vhich 

s: a i f s 

{o) Dreyfus M . DeruHan Guano Co. (m9) « Ch T) air P A , . 
Martin v. Price, [1894] 1 Cb. 276, 284 C A ' 

Brewern Co. v. 

Co. (1877), o Ch. D 709 v. Brinsop /fall Coal 

and Colonial Stores', Ltd., snpn. ’ °* obstruction of light, Colls v. Home 

“ 2 Kte plaintiff, ri-hl to an injunction, 

“f - (>“)■ 19 I- T- «»i 

Bledric Lujhtinq Co. ’Meux’s Iti', ! /i ^Mfer v. City of London 

Co., supra, at p. 322. ’ af London Eleetric Liyhtuiy 

(s) Sayers v. 'Cnltyer, supra. 

tc Btlsey V. Dodd (1831), jO L J loir A 'U • c 

V ), ia. J. (CH.) 34 , Sayers v. Collyer, supra. 
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Injunction. 

Smallness 
of dainaixe 
immateriiil. 


Damaifes may 
be awarded 
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continue 
w'rougful act. 
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acquiescence* 


Effect of 
resultin 
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tr 
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Sect, 1. 

Perpetual 

Injunction. 

Damages 
must cover 
whole area 
which would 
be covered bj 
injunction. 


Specific 

claim. 

When 

damages may 
be refused. 


Assessment 
of damages. 


result to the plaintiff from the act complained of is an element to 

be considered in deciding whether an injunction should be granted 
or damages given (a). ^ 

. 471. Where damages are awarded in substitution for an 
injunction they must, in order to be an adequate substitute therefor, 
cover the whole area which would be covered by the injunction (i), 
and must therefore comprise damages which accrued after, as well as 
damages which accrued before, the issue of the writ (c), even though 
the wiongful act has come to an end before the trial (d). AVhere 
an injunction is granted and the plaintiff also claims general 
damaps apncillary to the real remedy sought, he is not entitled 

su s aWial damages, but is entitled to recover something as an 
ackpwledgment of the wrong he has suffered (e). 

’ ^epn for an injunction and compensation in damages, 
e su s antial relief claimed is obtained before the action comes on 
or leaiing, the jilaintiff will not be therebj^ deiirived of his right to 
c ampes in respect of the injury occasioned to him by the delay of 

the defendants in rectifying the injury (/). 

cldmed Cairns’ Act {g) damages need not be specifically 

473. Vhere an injunction is asked for on the ground that 
arnages do not afford an adequate remedy, damages in respect of 

past injury may be given in addition to 'the injunction (i), hut an 
inquiry as to damages will not be ordered if the plaintiff has 
oppp a case of substantial injury, entitling him to an injunction 
and damages, and has failed to prove an}' substantial damage (j). 

474. In a proper case damages may be assessed in court without 

an inquiry (A). No appeal lies against an assessment of damages, 


Glass Insurance Co, v. Prudential Assurance Co. 

(18n), 6 Ch. D. 757, 709. 

(5) (1880), 14 Ch. D. 542, per Fhy, J., at p. 557 ; see Mold v. 

II WjY<(1800),30 L. J. (ch.) 598. > > l > 

(cy '^itz Hohson, supra; Chapman, Morsons <£.' Co. v. AucMand Union 

(riiardm.s (1889), 23 Q. B. D. 294, C. A. ; IlorinV/i- and Bh-mim/ham Canal 

Aavtyalum ( o. v. Dtirman (1890), 63 L. T. 670; E. S. C., Ord. 36, r. 58. 

rf) Davenport x. It;, lands (1865), L. E. 1 Eq. 302 ; Fritz v. Ilohsan, supra. 

X. Putman {George} & Sons, Ltd. (1904), 91 L. T. 132. 

U) 1 ory x. Thames Iron Korks and Ship Building Co. (1863), 11 W. E. 589 (a 
specific performance case). 

b/) Chancery Amendment Act, 1858 (21 & 22 Viet. c. 27). 

(hS63), 32 Beav. 266; Betts x. AciY^oh (1868), 3 Ch. App. 
^7^’ of Alderley {Lady) x. Shrewshurn {Earl) (1875), L. E. 19 Eq. 

616 ; Crawford x. Hornsea Sleenn Brkh and Tile Ck (1876), 45 L. J. (cn.) 432, 

41 , 1 case a memorandum of the decree was directed to be indorsed on 

the plaintifl s title-deeds) ; and see Bowen x. J/all (1881), 6 Q. B. 1). 333, C. A. 

U) J ennington x. Brinsop Hull Coal Co. (1877), 5 Ch. 1>. 769; see eontra, 

nsojl 1 C«76), 24 W. E. 528; and compare Martin x. Frire, 

[1894J 1 Ch. 276, C. A. (where damages were given in respect of injuiy actual!} 
caused, and an injunction granted to prevent further injury). 
ij) Ktno V. liudhn (1877), 6 Ch. D. 160. 

(A-) Crairfvrd v. Hornsea Steam Pride and Tile Co., supra, more fully reported 
on this point in [1876] W. K. 28, 132, C. A. ; and see Holland v. Worley (18S4), 
26 Ch. D. 578, 587. 
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unless it can be shown that the court acted on a wrong principle in 
arriving at the amount (/). ^ ^ 

475. In no case will an inquiry into damages and also an 
account (m) be ordered. The party who has obtained a decree must 
elect which of the two forms of relief he will adopt («j. 

Sub-Sect, J . — ^[(tthhiioDi Injunction. 

and'^s^ifbV^Sf done to the plaintiff cannot be estimated 

and matenal that the restoration of things to their former 

doneS“or whereby justice can be adequately 

(lone(p), 01 vhere the injury complained of is in breach of an 

S' a'^mandaT^ Jm-isdiction and 

damages («). If on the other hand, no substantial damage is proved 

compel sited fm“l f "®*‘“ation and the evil can be abundantly 
Sed bu in ,- 7 injunction will not be 

todam.g« ratSlr" »' 

iiijunction may be granted althouf^h the act 

sought to be restrained has been nearly or entirely completed before 
the action .c commenced ((,). but it will only be'’ granted in sneb 
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■Sect. I. 

Perpetual 

Injunction. 

Damages and 
an account 
cannot be 
decreed. 


Mandatory 

injunction. 


^ray be 
granted 
although act 
completed. 


{/) //«// V. Jtay (UST.'i), 2L> w. li. 283. 

(m) See p. 201, a, tit. 

00 l>e Vilre v. (1873), L. E. 6 II. L. 319. 

\^) East I ttiha House Estate Co I til q rt n t o r. 

S in ® E 2oS; 

f^mall is immatenal (r/o*^/sor^v^^^// ^ damage suffered is 

« r. 0. ,&«;•. S"1S;; 

reversed, []9()4] A. C 170 1 Oh. 302, G. A. ; 

coniplained of was insufficient to conShute therein 

grant of a mandatory iniunctir.n ^ ^ V ^ As to the 

post. ‘ J 1 on an interlocutory apidication, see p. 223, 

tl Gh. ]J. 790 790 r. \ . If V- ’ ^ Beckham (1879) 

fay,a.part ofthe ~nsatiil“l^^^^^ ^7^'’’ ^he court 

for the benefit of the ulaintiff ( 'r i works to be doire b}' the defendant 

s„pra). V. East India House Estate Co., Ltd., 

^ 214. IT.; Goodson v. 

'•^hiel V. GJi/ny rCo nZT':^ \ ^ortor (1890), o9 L. J. ’ (cH.) 440; 

J J re., L1893] W. >7. injunctions were gi-anted; 
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Injunction. 


Sect. 1. 

Perpetual 

Injunction. 


Effect of 
notice of 
objection. 


Acquiescence 

and delay. 


cases to prevent extreme or very serious damage (c). Where a 
building is the subject of the litigation, it is material to consider, as 
one of the circumstances of the case, the condition in which the 
building was when complaint was first made {d). The court may 
even order a building to be pulled dowm although it has been 
erected and completed and works carried on within it for some 
months ^suthout complaint (c), but it will not readily do so, M'here 
buildings have been erected without complaint (/). 

If distinct notice of objection is given before the completion of 
the act complained of, but it is nevertheless 23 ersisted in (jr), or if 
the^ defendant on an interlocutoiy a^^plication gives an under- 
taking to^ undo what he has done if so ordered at the trial (//)> 
the court is more^ disposed to grant a mandatory injunction than 
where no complaint is made till after the completion. Every case, 
however, depends upon its own peculiar circumstances, and the 
mere fact that the act complained of was persisted in after notice 
of objection is not of itself sufficient to justify the granting of a 
mandatory injunction if, in all the circumstances of the case, 
damages ^YOuld be an adequate remedy («). 

478. A party seeking a mandatory injunction should 
promptly, but mere delay is not a bar if it can be satisfactorily 
accounted for (/c), nor will a jfiaintiff be deemed to have acquiesced 
if, knowing that the defendant has a legal right to do a thing, he 
assumes that he is not going to use his right for an unlawful 


IhiTeU V. Pritchard (1865), 1 Ch. App. 244; EPeston v. (Usski/ tC* Sons 
(1868), 18 L. T. 15; Sparlin(f v. Pkirson (1869), 17 AV. R. 518 ; City of London 
Brewery Co, v. Tennant (1876), 9 Ch. App. 212, 219; Stanley of Alderley 
{Lady) v. Shrewsbury {Ear!) (1875), L. R. 19 Eq. 616, where iujunctions were 
refused ; and see Lawrence v. Austin^ Dnrell v. PriUdutrdf Pnnball v. alters 
(1865), 11 Jur. (x. s.) 576, per Romilly, M.R., at p. 579. 

(c) See the cases cited in note (5), p. 215, ante^ other than Morris v. Grant 
(1875), 24 AV. R. 55 (which was a case of express contract). 

{d) Lawrence v. Horton (1890), 59 L. J. (cir.) 440. Even where the injiu-y 
sustained is not such as would justify a mandatory injunction, the mere fact 
that the building has been completed before action brought does not prevent 

the court from giving damages (^'77?y oyAottf/o// Co. v. Tennant^ supra; 
Stanley of Alderley {lAidy) v. Shrcwsbitry (Earl), sunra : and see Cooper v. 
Hubbuch (1860), 7 Jur. (x. s.) 457, 459). 

(e) Baxter v. Bower (1875), 44 L. J. (cn.) 625, C. A. 

(./•) (\irriers^ Co. v. Corbett (1865), 16 L. T. 154, C. A. ; Gasidn v. Balls (1879), 
16 Ch. D. 324, G. A. 

io) Coles v. Sims (1854), 5 De G, M. & G. 1 (interlocutory) ; Jacomh v. Kniyht 
(1866), 8 L. T, 621, C. A.; Hepburn v. Lordan (1865), 2 Hem. & M. 645, 352 ; 
Grand Junction Canal ("o. v. Shwfar (1871), 6 Ch. App. 486 ; Maimers (Lord) v. 
Johnson (1875), 1 Ch. D. 676; Erehl v. Burrell (1877), 7 Ch. J), 551, affirmed 
(1879), 11 ('h. D. 146, C.A. ; Smith v. Dai/ (1880), 16 Ch. D.651, C. A. ; and see 
IVoodhouse v. Hewry Xaviyation Go,, [1898] 1 I. R. 161, C. A. ; Blade v. Scottish 
Temperance Life Assurance Co., [1908] 1 I. R. 541, H. L. Arguments of hardship 

and loss of value will not be listened to in cases of this sort {Manners {Lord) v. 
Johnson, supra, at p. 681). 

(h) Greenwood y. Hornsey (1886), 33 Ch. D. 471. 

(i) See Isenbery y. East India House Estate Go., Ltd. (1863), 3 He G. J. & Sni. 
266 : Senior v. Pawson (1866), L. R. 3 Eq. 660. 

(/.-) Galey. Abbot (1862), 8 Jur. (x. s.) 987; A.-G. v. Colney Hatch Lunatic 
Asylum (1868), 4 Ch. App. 146; Hoyy v. Scott (1874), L. R. IS Eq. 444 ; Wood- 
house y. Xewry Xaviyation Co., supra. 
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purpose (0. A mandatory injunction \vill not, however, he granted 
where the plaintiff is guilty of unreasonable delay in applying 
for it and the granting of it would cause the defendant serious 
damage (?n). 

479. A mandatory order will not be made directing the defendant 
to do repairs (a). 

A mandatory injunction can be granted against a wrongdoer, 
although only acting as an agent (o). 


Sect. 2. — Intrrlnciiti>ri} IiijiDictloiL 

Sub-Sect. 1. — ]\ hen an I nt€rlo< niorif liijnm (ion frill he nraiifc<L 

480. In cases of interlocutory injunctions in aid of the legal 
right, all the court usually has to consider is whether the case is so 
clear and free from objection on equitable grounds that it ought to 
interfere without waiting for the legal right to be estai)lished ( ;>). 
This depends upon a variety of circumstances, and it is impossible 
to lay down any general rule on the subject by which the discretion 
of the court ought in all cases to be regulated (q). It is not 
necessary that the court should tind a case which would entitle the 
plaintiff to relief at all events : it is quite sufficient if the court 
finds a case which shows that there is a substantial question to be 
investigated, and that matters ought to be preserved in Hfaiu quo 
until that question can be finally disposed of(/ ). 

(/) A.-ii. V. /.(W.s (orpomtiou (ISTO), o C'h. Ai>p. 5SJ ; >>,aith v. Amith 
(1S75), L. 11. 20 K(|. 500. 

(m) Unmjworth v. Manvhesier and Leeds Rail, Co. (ISIO), 2 Hy. & Can. Cas 
187 ; ISenior v. Paivson (1806), L. li. S Etp 660; Canuf v. Ft/hneij (1S72), 8 
Ch. Apj). 8; Royers v. Creat Xorthern Rail. r,,. (ISSO). 56 J. 1*. 481. 

(/<) .1.-0'. V. Staffordshire i'omdy CtnnaU, ri!K)5] 1 Ch. 660. 
o) Cohen v. Roland, [1887] "W. N. 151). 

j>) Saunders v. Smith (1868), 6 My. & ( 'r. 711 ; Mawman v. Teyy (1820), 2 
Kus.s. 685. In no case does the court grant an interlocutory injunction as ot 
course {Rotter v. Chaionan (1750), Ainbl. 1)8, 99). 

(v) 755/.; and see Jkdylish v. Jarvie (1850), 2 Mac, A G. 261, 212. In the 

( hancery Division the modern tendency, however, is to avoid trying the same 

and in ordinary cases only to grant iiUerlocutorv 
iiij unctions where the right to relief is clear. 

_(r) lywell V. (1SV7)_ j y. & J. ; alasrotl v. Lnnn (1S;J8), 3 lyiv. & Cr 

4;)1 ; Ikmndl y. Chnnh and ('lark (1842), 4 I. Eq. GliO j (hnat lleo'/en, Ita,L 

to. V. Lirminyhani and Oxford Jnnvtion Rad. Co. (I8l8), 2 Ph. 597 006 • 

Ijradhvry v. Manchester, Sheffield and Linrolnshire Rail. Co. (1851), 15 Jur'll07 • 

! p I)e G. & J. 27(i, 284 ; Walker v. Jones (180(1), L. 1!.’ 

[ -ail) (1841), Cr it 1 h. 2S.i ; Skrewshnnj and Chester Hail. Co. v. Shrewsbury and 
J rmin,jhamUail. <\n[\W)\), 1 Sim. (n.s.)410, 420; Jonesy. Paraya llnbber and 
I rod nee (. 0 ., Ltd [1911] 1 K. 15. 45,3, 4.59, C. A. l>rob.ibilitv of right is sufficient 
Gee Jonson y. Walker (1752), 3 Swan. 072,079). On the i.rincii,le of protecting 
I opei J pending litigation, a defendant who claims to be a iiurchaser for value 
unaer a conve.vanco ot an advowson, may be restrained, in a suit to impeach the 

conveyance from instituting a clerk ((//•ecu s/m/e v. yA//-e (185;i), 17 I5eav. 502). 

lilC. ® by the Court ot Appeal with the judge's discretion, see 

ii'irr' 'f (1884), 1 r. L. R. 04, C. A. Where goods are claimed by botli 
i„t matters in dispute have been referred to arbitration, an 

nterlocutory injunction will be granted to prevent the sale of the goods 

L H "2*e![ Janction Rail. ('o.(186()). 


Sl-X’T. 1. 

Perpetual 

Injunction. 

Uepairs, 
Avaiiist ail 

airciit. 

w 


Principles 
upon which 
the court 
act>. 
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•^ECT. 2. 

Interlocu- 

.tory 

Injunction 

Threatened 

injury. 


facie 
case should 
shown. 


Irreparable 

injury. 


Injunctioi^, 

interfere- but wherm/^ f • restrains (a), the court will 
unavoidably and in it^olf sought to be restrained is not 

prove to £ To \n in ! something which may 

The court never fn-nn^^ injunction will not be granted (b). 

do the defend an t^nri!! jnjunction on the principle that it will 
in question (c). ^ ^ intend to commit the act 

shmv^at^le^sr a legal right, he should 

the existence nf l! n V ^ inere fact that there is a doubt as to 
court from m-antina*^ right is not sufficient to prevent the 

attention (e^ WVip although it is a matter for serious 

an aliened leeal ,.’^1 e restrain the exercise of 

substantial nronn 1 *^ V plaintiff should show that there are 
right (/) ^ s 01 doubting the existence of such legal 

an^nbinMimF''''^'?u a rule(//) be able to show that 
^ njunction until the hearing is necessary to protect him against 

^ g 

16!1; Ifepl„rn v. Lordan 

matters of and see rVo,.,e v. yicr/,er. (ISTd), 27 L. T. 810. In 

h^iiinK Se^cou -t determined at the 

heai'iiifrV -I Q v (^rpni /' of le^trainiii" destructive operations until the 
ut;auug ^^^^. V. (treat hasiern Rail. Co riS79'l t t c«-\ . o(\q 

*■’ *“ rimeilile’ uron which lb« 

.MSafcf Sw: £3c‘3™;7c”' •*■ 


19 


. O liLiir t inaace. 

Ves. mT I^eav. 7d ; and see Crowder v. Tinkler (1816), 

h\ I?! f 77^yw ‘tm 7 ^ TT 7 . 


(?) c!,Zi^n2 v. T,nM, supra. 

(d) Jiilton V rrn *^'“1 ®ee note (/,), p. 209, aide. 

liothels d- Co.' (1888) 38 Ch" D ''' 

refused), " H Jur. 157 (where tlie injunction was 

d;lof]4irarrm;d;'£^^^ 

indeed to « '^IT • C. A. It requires a very stron" case 

equity {Plan fair v interfere with an admitted legal right upon an alleged 

9K i.rcin 9vn^ Bristol and Thames Jnrwtvm Rail, r., (1N40), 

the aunlicfliit rrlitcf ^ ^ ^ motion for an injunction in a matter merely pecuniary, 
be tried but aUn t>> f fil^ ? satisfy the court, not only that there is a case to 
(4 fr V Wi m n ^ some probability of his succeeding at the tiial 

also Scline The couit may 

the comuoteiiPT' nf hind, when there is no dispute as to 

(South Ynrl'iJ p defendants to pay any debts for which they are liable 

'• 

nf ^2 P^^fly for cases where the injunction is sought to restrain a breach 

of an express negative covenant or agreement. 
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irreparable iujury(/i) ; mere inconvenience is not enough (/). By 
the term irreparable injury is meant, substantially, injury whicii 
could never be adequately remedied or atoned for Ijy damages (/,). 

An injunction may, ho\Yever, be granted even where the injury 

is capable of compensation in damages, if the act in respect of 

which relief is sought is likely to destroy the subject-matter in 

question (/) ; and the mere fact that a fiarLy has, in order to avoid 

litigation, ottered to take a sum of monej- as the price of his rights 

does not preclude him from asserting that he will suft'er irreparable 

damage from the continuance of the act complained of (///). But, if 

the plaintiff has himself shown, by his conduct on a previous 

occasion, that the injury complained of is one which may in some 

way be compensated by money, the court may decline to grant an 
injunction (it). 


Sub-Sect. o.—Effed of (VruJud of Pariks. 

484. In considering whether an interlocutoiy injunction should 
be gianted, the court has regard to the conduct anu dealings of the 
parties before application was made to the court by the plaintiff to 
pieserve and protect his right (o), since the jurisdiction to interfere, 
being purely equitable, is governed b}' equitable princij^les (p). 

Thus, acquiescence by the plaintiff may prevent the granting 
of an injunction (( 7 ), especially when the defendant has incurred 
expenditure in the meantime (r). This principle is peculiarly 

■1 Afv i'ic V- Ilohad {l.sa4), 

T.i7^*imo ' {Lork) v. Birniioyhnni Pail. CV>. (18;iS), 2 

Jui. 1012; Jhlton v. drannlle {Earl) (1841), Cr. & Ph. 2Sa ; North 

oltoilCUid i r.n... n /.» . 

and Pinninnham Pail. 


n ^-1 /I 7 , - VV XU. ( /IW 

hail. to. V. ],olton and Preston Pail. Co. (184:j), 3 Ey. & Can. Cas. 3-lo ; H/,ren-.ilmr. 

il. Co. V. London and North Western Pail. ('o. (1850) i 


Mac. (t (j. ti); A.-C. v. Sheffield <ias Consnmers Co. (l8o3), .3 Be G. M. A: G. 304 

r. Ehrewdonaj and Birminyham Pail. Co. (1853), 3 Be G. M. & G 

n}ihp M 'VhmI/w* i' T /-I A 


C. A. ; Johnson v 

A A . Y. u/c. 2fii iiiiKynuia nan. uo. i iftoa ), a I 

J14 9.n C. A ; I)j,ke v. Taylor (18G1), 3 De G. F. & J. 407, C. A. 

(i) JJyke\. laulor. snpra. 

IN A ^'4 A 


dTmcld Cal C ’ n '"■ ^ «•) ; A..G. ^ 

{!) J niton V. Granrille (Earl), supra, at p. 292 
(m) Ainsworth v. Bentley (I860), 14 W. E. 630. 

II 544 1,’- Betjernann (1802), 2 John. ^ 

loL B^ariyalion (1832), 1 My. ’& K. 154 

U-e, 315, 3^7; v. Iliyy 

OnmcimSlol ^^Aiyton Boron.,, 

160 =^23; title Equity, Yol. XIIL, pp. 40 e< sej. 


<in \urr,T oi ara LN''- ^^'orcester and IVolrerhampton Pa 

■78 88 ^ Ttio ! Jio'Male Canal Co. v. Kin.j (1851), 2 Sim. (X. f 

i^uat in -1 ^ attached to the length of time which has elaps( 

g eat degree depend ui)on the amount of the expenditure (C/*c 


Sect. 2. 

Interlocu- 

tory 

Injunction. 


Conduct 
of parties 
considered. 


Acquiescence. 
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Injunctiox. 


Sect. 2. 

Interlocu- 

tory 

Injunction. 

Assertion of 
claim. 


When 

acquiescence 
is no bar. 


applicable in the case of a mining property (a), and where the 

granting of an injunction would involve the stopping of the 
defendant’s works (b ) . 

The nieie notice of a claim (c), or even the continual assertion 

ot a claim (cl), unaccompanied by any act to give effect to it, will 

not keep alive a right which would otherwise be precluded ; but 

if a defendant has acted with full knowledge of the plaintiff’s 

rights (c), or has incurred expenditure under full notice that the 

woik was objected to and that steps w^ould be taken to put a stop to 

^^1 • entitled to rely upon the acouiescence of the 

inamtift. 

Acquiescence is no bar if it can be satisfactorily accounted 

1 f j example, w'here the plaintiff has assumed that the 

defendant, having the right to do a thing, would not use his right 
so as to injure him and his assumption is justifiable (A), or has 
acquiesced in what he has been led to consider w'as merely a 
temporary violation of his right (/), or has endeavoured to come 
to an amicable arrangement with the defendant (/i), or where 
the defendant has falsely represented to the plaintiff that the 
coinplained of w'ould not result from his operations (/), or 

has led him to believe that the evil would be remedied (m)- Nor 

wull the plaintiff be deemed to have acquiesced in the claims of 
others, unless he was fully cognisant of his right to dispute them (n), 
noi where he has assented to the act complained of under an 
eiioneous opinion and view and in ignorance of the consequences (o), 
Ihe fact that the plaintiff has acquiesced in a state of things 
while it produced little injury to him does not constitute such 


^aiL Co. v. Oxfoiul, Umrester ami IVoIrerlmmpton Rail. Co. (18o3), 
3 De G. M. & G.JJ41, 3G1, C. A.). 

(1863), 33 L. J. (cu.) 513, 517 ; and see Cleyg v. Edniomhon 
(18o0, 8DeG. M. &G. 787, C. A. 

. V. Manchester and Binnimjhain Rail Co. (1838), 3 My. & Cr. 

i O'! ^ i yo j i yy, 

(c) Wichs V. Hunt (1859), John. 372; ICrnest v. Vivian, snpra. 

496 504 supra; Lehmann v. McArthur (1868), 3 Ch. App. 

_{e) Rmisdm v. Dyson (1866), L. E. 1 II. L. 129, 141 ; IlnssM v. (1883), 

’ reversed (1885), 10 App. Cas. 590 ; Drocior v. Bvnnn 

(1880, 36 Ch. D. 740, 760, C. A. ^ 

n Gas Consuwtrs Co. (1853), 3 De G. M. & G. 304, 328, 

C. A.; IMjpk Cana! Co. v. Kiny (1853), 16 Beav. 630, 643 ; Manners {Lord) v. 

Jo/oMoa (18,5), 1 Ch. I). 673. 

(ff) Guldsmid y.pinhruhje Wells Imi rorement Commissioners (1866), 1 Ch. App- 
1 - w at P-504 ; J.-G.y. Halifax Corporation {mH), 

1 - W. E. 1088 ; oles v. Bims (1854), 5 De G- M. & G- 1, C. A- 

- nL A Corporation, supra ; A.-G. v. Leeds Corporation (ISiO;, 

o Ch App 083 ; Hmith v- Smith (1875), L. E. 20 E.p 500. 

2^9 23^™*' Western Union Bail. Co. (1842), 5 Beav. 

(/,■) Innocent y Xorth Midland Rail. Co. (1839), 1 Ey. & Can. Cas. 242, 256. 

/) V. Marshall (1861), 10 C. B. (n. s.) 697. 

{m) .4.-(t. V. Lnton Local Hoard of Health (1856), 2 Jur. (x. S.) ISO; A.-O- v- 

ihraiojr/, nm Co?-porn?5oi (1858), 4 K. & J 528 

(n) Greenhalyh y. Manchester and limninyham Rail. Co., snpra, at p- 791; 
Marker y. Marker (1851), 9 Hare, 1, 16 

(-) Bankart y. Houghton (1859), 27 Beav. 425, 431. 
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acquiescence as would debar him from obtaining an interlocutory 
injunction in the event of the injury being substantially in- 
creased ( jj). 

The acquiescence on the part of one of several plaintiffs may 
preclude the interference of the court upon an interlocutory appli- 
cation (f^). The court will frequently refuse an injunction where it 
acknowledges the right, if it considers that the conduct of the 
plaintiff, not only with the party with whom the contest exists, hut 
with others, has led to the state of things which occasions the 
contest (r). The effect of knowledge and acquiescence is the same in 
the case of a company as in the case of a private individual («). 

485. A plaintiff must also be able to show that he has not been 

guilty of improper delay in applying to the court, for delay not 
amounting to acquiescence may deprive him of the right to an 
interlocutory injunction (u). 

Sub-Sect. I3 . — Xnture of ifnlcr wliir}i //•(// he nmde. 

486. In dealing with an interlocutory application, the court will 
confine itself strictly to the point which it is called u2)on to decide, 
and will express its opinion on the case only so far as is necessary 
to show the grounds upon which the interlocutory ai^jffication is 
disposed of (/>), and, in the absence of very sjjecial circumstances, 
will impose only such restraint as will suffice to stop the mischief 
and keep things as they are until the hearing (c). 

487. "Where any doubt exists as to the legal right, or if the 
legal right is not disputed, but its violation is denied, the court, in 
determining whether an interlocutory injunction should be granted, 
takes into consideration the balance of convenience to the 2)arties 


SICCT. 2. 

Interlocu- 

toi7 

Injunction. 

Ac(iuiescenco 
nrj tliL* part 
(if one of 
several 
plaiutilTs. 


Delay. 


Court con- 
fines itself 
strictly to the 
point it is 
calle(-l upon 
to decide. 


Balance of 

convenience 

considered. 


{p) Jktnhu't V. JloiKjhton (1850), 27 Beav. -420 ; v. MwiJeromit (ISGO), 

2 Ch. App. 72; A.-G. v. ]Ialifax ('orporatiun (ISGO), 17 W. IL lOSS ; and see 
Kni(fht V. Himmomls, [1806] 1 Ch. ()o3 ; aflinned, [1890] 2 Ch. 204, C. A. 

(ry) Marker v. Marker (1851), 0 Ilare, 1, 15. 

(r) Rnmldl v. Marraij (1821), Jac. 311, 310; HaorMeri^ v. (1838), 

3 My^ & CT. 711, 730 ; and .see iiovhdaJe <'ana} i'o. Kimj (1851), 2 Sim. (n. s.) 

[s) Laird Birkenhead Rail. Co. (1859), John. 500; Hill v. Soath Stafford- 
shire Bail. Co. (1805), 11 Jur. (n. s.) 192. 

(«) Hilton V. Granmlle {Earl) (1841), Cr. & Ph. 283, 292; South-Eastern 
Hail. Co. V. Marini (1848), 18 L. J. (cil.) 103; Bridson v. Benecke (1849), 12 
Beav. 1; M^Lure \. Riplcij (1850), 2 Mac. G. 274, 270, n. ; Rochdale Canal 

Mo-.X’ PP- Gas Consamers Co. 

iir ^ ^ A. ; Great Western Rail. Co. v. Oxfoi’d, 

\\ orcester and Wolverhampton Rail. Co. (1853), 3 De G. M. & G. 341, per Knight 

nuucE. L.J.,atp. 353 ; Ware\. Ref/enVs Canal Co. (1858), 3 De G. & J. 212, 230; 

•mr ^ i Salishun/y. xMetropolitan Rail. Co. (1870), 

1 -i' » Isaacson v. Thompson (1871), 41 L. J. (cH.) 101 ; Mo;/id Steam- 

s (lyi . 0 . y. McGregor, Gow tfe Co. (1885), 15 Q. B. D. 470, 480; and see Tamer 

y. Mirfield (1805), 34 Beav. 390, per KoMiLLY, M.B., at p. 391 ; Folkestone 

oryiojafioH V. Woodivard (1872), L. E. 15 Eq. 159 ; title Equity, A^ol. XIIL, 
pp* I / 1 , 1 < 2. 

(i) Shinnei-s' Co. v. Irish Society (183G), 1 My. & Cr. 162, 164. 

Vv-I V. (Ilanwrya?, shire Canal Naviyation (1832), 1 My. & K. 154, 185. 

-Liven before the J udicature Acts a perpetual injunctiou could be^granted without 
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Injunction. 


Terms may 
be imposed as 
a condition 
of granting, 


or with- 
holding the 
injunction. 


and the nature of the injury which the defendant, on the one hand, 
^^ouId suffer if the injunction was granted and he should ulti- 
mately turn out to be right, and that which the plaintiff, on the 
other hand, might sustain if the injunction was refused and he 
should ultimately turn out to be right (d). The burden of proof 
that the inconvenience which the plaintiff will suffer by the refusal of 

■ ~ ® ^pi'^^ction IS greater than that which the defendant will suffer, 
II it IS granted, lies on the plaintiff (^’). 

The court will take care that the order is so framed that 
neither party will be deprived of the benefit he is entitled to, 

1 in the event it turns out that the party in whose favour it was 
made is in the wrong ( / ) ; and for this purpose it will, if necessary, 
impose terms upon the plaintiff’ as a condition of granting the 
injunction (r/).^ The party applying for an interlocutory injunction 
must always give an undertaking in damages, in case it should turn 
out at the hearing that he is in the wrong {h). He may also be 
requii^d to undertake to prosecute the action with due diligence (i), 
01, it the action has reference to the payment of money, to pay the 
amount in dispute into court (A*). Similarly also the court may 
impose terms upon the defendant as a condition of withholding 
le injunction (/). Thus he may be required to undertake to keep an 




the plaintiff beinp lequired first to establish his right at law in special 
stances ; see pp. 202, 206, ante. ^ 

^ 169; Bramwell v. Hakomh 

{IbJb), 6 My. jk Cl. iSt ; Saunders v. Smith (183S), 3 My. & Cr. Til, Ti'f, 

Sweet V. Shaw (1839) 8 L. J. (cn.) 216 ; Dickens y. Lee (1844), 8 Jur. 183, 185; 

liaton V. (r ram- die {Lari) (1841), Cr. & Ph. 283, 297 ; Glawes v. Beck (ISol), 

ri '>'• (Earl) (1851), 1 Do G. M. & G. 6, 13, C. A. ; 

° * Cl. 739, 741, C. A. ; Norman v. Mitchell 

[ 0 ), o JJe G. M. & G. O-JcS. n/.’l. P \ • Wivenhoeand Brightlingsea 




- .... ... (1S48), ^ tv om. 001, o.m; Alitc/te/lv^ Henry (1S80), loUn. u. loi, 

Vw *’ n- . (1882), 22 Ch. D. 221: Jr?ioU v. JVhithy 

I'l' » and granted in Plimpton v. Sptll<^f 
Corporation v. Rooney, supra; Newson v. 

'e/irfcr 1884), 27 Ch. D. 43. 0. A. J’ l ’ 


(18 

lender (1884), 27 Ch. D. 43, C. A. 

(e) V. Douglas, supra, at pp. 741, 742. 

( i \ li rtoi T T'i •! y“v ^ 



tr/., 1 IV. D. 4D0, L. A. 

{1) Bighy y. Great iVestern Bail. Co. (1846), 2 Ph. 44, 50; Cromford and Hi'jh 
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account and in the event of the plaintiff establishing his case to 
pay such suin_ as the court shall direct (m), or to give reasonable 
notice of his intention to build and to produce plans («), or not to 
do or continue the act complained of in the meantime (o), or to 
abide by any order the court may make as to damages (») or as to 

pulling down the structure complained of {q), or to make certain 
admissions for the purposes of the trial (/■). 


488 . AVhere it is impossible to form any opinion as to whether or 

not the act complained of will be a nuisance, the motion will not 

be allowed to stand over till the act in question has been so far 

executed that its character may be judged, but will be refused 
at once (s). 


489 . A mandatory injunction can be granted on an interlocutorv 

application as well as at the hearing («), but, in the absence of 
special circumstances, it will not be granted on motion (b). If 
however, the case is clear and one which the court thinks oimht to 


\' w ^ Jlri<l<je llait. Co. (IS JT), 1 De G. & J 

t)e G. J. & Sm. 2S(i ; E/wes v Paune flSToV 
1- Ch. D. 468 C. A.; Mitchell v. /Aon/ (ISSO), 15 Ch. 1). 181, C. Wall v 
London and Eorthera Corporation, [1S981 2 Ch 409 C \ 7 / 

na.rt., [1900] 2 Ch. 188, 148.' So.neti’iles thi « d d oi 

stands over for a time to enable the defendant.^ to early out their uudertSn^ - 

172; Northam Bri.Uje a,al Roads Co. (/Vo/oAhJ) v ZoodE' «,o/ V ’ f; f' 
Rail. Co. (1840), 1 liy. & Can. Ca... 053, 683 ; A. C V ^ 

(1843), 3 Ey. A Can. Cas. 337, 344 . a touidies Rail. Co. 

{m) liiijhy v. Orent Western Piaii, Co. (1840), 2 Th 44 -io • m.rl r 
Great ire.tml An//. Co. (1840), 1 Ey. & Can. Cas. 684,' OS^. Where the at'conr 

plained of involves the making of profits, an undertaking by the defendant to 
keel) an account IS alino.cil-, in vnvIn}v]^^ /> ® ueienaant to 


^ ^ i>tsiern nail, ijo., snnra ‘ l/'AW// \r;n- 

(184*), 11 Jur. 044 ; SwaUow v. Wall i ncf/ord aud Day (1848) l‘> J.,,. 

Lancashire ItaiL Co. v. lluttersky (1849), 8 Hare X ; v /” ' 

lilitchell V. Henry, supra. ^ " '* ^ 

^n) Smith V, Baxter, supra. 

'q) Ford V. One (1858), 6 W. E. 235. 

/) Hilton \. Cranvil/e (Earl) (IS-il), Cr & Ph ov’i . au t t 

Acts, where an injunction was j?raijted but the 1)^01 Hff tbe Judicaturt 

i.k.to i,r hi. riihui i.w, tt. 

admissions for the purpose of the trial (Sweet v. Cater (18411* n 

Fickens y. Zee (1844), 8 Jur. 183 ; Bohn v. Ao-/oe (1840) 1 ) Jur ’4‘W^ “ ’ 

(5) Haines V. Tanlor (18-il) 2 Ph orjo ^ A o ur. -iioj. 

see p. 283, post. ^ ■ Afs to appeals from such an order, 

(a) Jtohinsonv. Byron (Lord) (1785) 1 Bro P P r xr 

-i - ... x-L. 
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Injunction. 
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^landatoiT 

injunction 
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Injunction, 


Sect. 2. 

Interlocu- 

tory 

Injunction. 


In general. 


Jurisdiction 
in general. 


be decked at once (c), or if the act done is a simple and summary 
one which can be easily remedied (^/), or if the defendant, after 
express notice, has committed a clear violation of an express con- 
tract (c), or where the defendant, on receipt of notice that an injunc- 
tion IS about to be applied for, hurries on the work in respect of 
which complaint is made, so that, when he receives notice of an 
in eiim injunction, it is completed (/), a mandatory injunction will 
be granted on an interlocutory application. 


Part III. — Parties against whom an 
Injunction may be Granted. 


Sect. 1. — In GrncraL 

490 . Ill general, if a proper case is made out for the exercise by 
tiecouit of its jurisdiction, any person against whom a right of 
action exists can be restrained by injunction (g). 


Sect. 2. — Corporations* 

Sub-Sect. l.~In General. 

Companies incorporated under the Comjianies (Consolida- 
tion) Act, 1908 (/O, which infringe the legal rights of others, are 
amenable to the jurisdiction of the court by way of injunction in 
exactly the same way as individuals. So, too, are public func- 
tionaiies and companies incorporated by statute for public purposes, 
although the court will not interfere with what they do so long as 
they keep strictly within the limits of the powers and duties 
entrusted to them by the legislature (i). 


[r) AUport V. Becnnlies Gori^oraihm (1895), 64 L. J. (cir.) 491. 

{d) llervey v. (ISoo), 1 K. & J. 389. 

C) Morris V. Grant (1875), 24 W. R. 55. 

n o ^ J: 2 Ch. 27, C. A., followed in Von Joel v. Ilornsetj, 

- Lh. / (4, C. A. (where the defendant, knowing that the plaintiff was 
endeavouring to serve a writ, evaded service for some days and meantime 
hurried on his buildings). 

bp A® injunctions against a Government department, see p. 205, (ode. 

Ineaxts axd Cuildkex, pp- l*!^’ 

144, ante. ^ 

(li) 8 Edw. 7, c. 69. As to the law relating to companies generally, see title 
CoMrAxiEs, VoL V., pp. 1 et se<]. ^ ® 

irerpool Corporation v. 
=^80. C. A. ! Tinkler v. 


explained v. uriosreaa uas and Hater Vo., [lyuyj i 

^ ’rT*" South- Eastern Rail. Co. ^807), 3 Ch. App. 10(»; 

\. Rathmoies and Raihgar Totvnship Improvement Commissioners 
L. E. Ir. 114 ; see further, pp. 227 et seg., post. 
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492. The principles applicable to individuals trading under 
identical or similar names (k) apply equally to comjjanies^C/), and 
in a proper case a company will be restrained from using a style or 
name which is calculated to deceive ()«). 

493. The jurisdiction of the court to interfere with the application 
of the property of a common law corporation is dependent upon the 
question whether or not the property is affected by a trust (a). 
If a trust can be shown the court will interfere by way of injunc- 
tion to prevent a breach of the trust (o), whether the corporation 
IS lay or ecclesiastical (p). The burden of proof lies upon the 
party seeking to establish the trust (q). 

494. There is nothing in the Municii^al Corporations Act, 

1882 (a), to exclude the ordinary jurisdiction of the court to prevent 

breaches of trust, and consequently a municipal corporation may 

be lestrained from applying its borough funds for purposes (6), or 

from dealing with its corporate property in a manner (c), not 

authorised by that or some similar statute (d). The court has 

also jurisdiction to restrain a municipal corporation from makin" 

a new, or additional, rate if a proper case for the exercise of that 
jurisdiction be made out {<>). 


(*) See generally, title Tkade JilAiiKS, Tkade Najies, and Design.s. 

Ch D 5G0 C’o. y/ Lo/ii/o/i v. Merchants' Joint Slock JIank 0 

Cheshire and Manchester Brewer, , Co , 
Ltd [1898] Ch. 039, C. A. ; affirmed. [1899] A. C. 83 ; La SociHc AnLjnu 

n, Motor'Co., 

Lttl. [1901] 2 Ch, ol.i. See title Companies, Vol. Y., p. 84 

ISfisV T)« P ^ <'orp(>raiiori, otherwise Aheravon 

War"^ ‘’>94^'n J- Cashel Co,-/, oration (1843), 3 Dr. & 

Lean V. Aron Corporation (1860), ;i9 Beav. H4, lol. See also 
title Corporations, Vol. VIII., p. 373. . . oee aiso 

Corporation, otherwise Aberaron, supra, at p. (jjl * 1 -G v 
St John s Hospital, Bedford (1863), 2 De G. J. & Sm. 621 C. A?^ > — ' • v. 

ip) J.-G. V. St. John's Hospital, Bedford, supra. 

i<l) Kmri y. Aron Corporation, supra; since prinid facie a corporation has 
f ill power to dispose of all its property Hke a private individual {ibil, atp. H9)'- 

nart'n- Bedford, supra, at p. 633 ; Be Batlnt File Co , Fc 

parte Birmuujham Banking Co. (1870), 6 Ch. App. 83, 87. 

(a) 4o A 46 Vict. c. 50. 

Ci-*&Ph^i V. AspDiaW (1837), 2 My. A Cr. 613; A.-G. y. Wilson (1840), 
A. C. «6S i ly o”.« j lliff p ' MS*”;""'', 'S 

d) See generally, title Local Government. 

apm-T',me'cn,^nJ‘^'^'^ CorpOT-a«m«. sapra, at pp. 131, 132 ; A.-G. v. Newcastle- 
upon itjne twporaUun and North Eastern Rail. Co., supra ■ and see 1 -G v 

lottenham Urban District Council tVm\ 78 T P a’i- - l.f +L 

ot erocofhirn J. i. ^ the proper course 

appty to QuasirtSA f “"‘•'icipal corporation is raising an illegal rate, is to 

PP y quash the rate under the provisions of the Municipal Corporations 

H.L. — XVII. 


Sj:ct. 2. 

Corpora- 

tions. 

licstraininc: 
companies 
from carrying 
on business 
in a manner 
calculated to 
deceive. 

Common la\r 
corporations. 


Municipal 

corporations. 
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corporations. 
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corporations. 


Corporations 

sole. 


495. An injunction may also be granted at the suit of a member 
ot a company incorporated by royal charter to prevent the company 

^ 'vhich might occasion a forfeiture of its 

charter (y). 


496. The High Court has jurisdiction to restrain poor law 
guaidians from applying the jioor rates impi'operly (^). 

1 eleemosynary corporation established 

uu statute, the court has no jurisdiction to interfere 

with the persons having control of the charity, unless they are 

committing breaches of trusts in relation to the property of the 

chanty (//) ; but where such a case is established, the court will 

compel the due performance of the trust, notwithstanding that 

theie IS a general or special visitor (i). Where the persons having 

control of the funds or property of the charity are also visitors, 

they are, so far as there is a trust, likewise subject to the jurisdic- 
tion of the court (A). 

So also in the case of an ecclesiastical corporation, the court has 

no juusdiction oyer the visitorial jiowers unless it finds a trust of 

Property (p, but, if once it finds a trust, it can interfere, whether or 
not there is a visitor (m). 

Fading a suit to determine the right to nominate to a benefice h0> 
or where the election of a vicar is declared void and a new election 
13 directed (n), the bishop may be restrained from presenting in the 
meantime. If a person is improjierly appointed to a benefice, the 
court can restrain the bishop from instituting the person so 
appointed (p), and in a j^'oper case a bishop can be restrained 


^ Viet. c. 50), or to appeal hy certiorari to the King’s 

Corporation (1854), Kay, 

(/) Remlall V. (^njstal Palace Co. (1S5S), 4 K. & J. 326. In Ward 

Attorneifs kocicty (1844), 1 Coll. 370, a company incorporated by royal charter 

was restrained on motion, until the hearing, from surrendering its cliaider with 

a view to obtaining a new charter with an object different from that for which 

the original charter was granted; compai’e title CoRrouATioxs, Vol. MILi 
pp. 397, 398. ^ 


{g) A.-a.y. Merthyr Tydfil Union, [1900] 1 Ch. olG, C. A. ; but the court will be 
very careful in granting injunctions relating to poor law relief, having regaro 
to the large power vested in the Local Government Board of authorising the 
allowance of an unlawful and properly disallowed expense iihid.y at p. 546). See 
generally, titles Poor Law ; Bates axd Batixg. 

[h) A. -G, V. Foundliny Hospital (Governors) (1793), 2 Yes. 41; Ex parU 
Berlchampstead Free School (1813), 2 Vtes. & B. 134, 138 ; Thonuon v. London 

(1S64), 33 L. J. (cn.) 625; and see generally, title Charities, 

Vol. IV., pp. 101 ® 

A,~G. V. St. Cross Hospital (1853), 17 Beav. 435 ; Hauyai'S v. Eiraz (1860), 
28 Beay. 233; and see A.-Q. v. Compton (1842), 1 Y. & C. Ch. Cas. 417. 

(k) A.-G, V. Lock (1744), 3 Atk. 164; A.-G. v. Smy thus (1836) y 2 My. & ^r. 

1 ud* 


a) jniston y. Rochester (Dean and Chapter) (1S49), "Hare, 532. 

(77?) iitrf., atpp. 557, 560. 

(n) Nicholson v. Knapp (1838) 9 Sim. 326; A.-G. v. Cuming (1843), 2 Y. & C. 
Ch. Cas. 139; and see title Ecclesiastical Law, Vol. XI., pp. 586, 602. 

( 0 ) Menhorough y. Canterhury (Archbishop) (1826), 2 Buss. 93, 110, 111- . 

(p) A.-O. y. Litchfield (Bishop) (1801), 5 Ves. 825; and see A.-G. v. Powis 

(Eu?d), (1853), Kay, 186. i ^ h 
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m^t i- the enjoj-mei.t of his pseter- 

‘h “he'^Med 

Si-b-Sect. i.—Coi-iHiraiions for rahlic Parpof,s. 

that a company aulhoriSS o f f . * f to pul, lie policy 

onespecifleVanJoS sir. Uo^n^ '“''S' “1*“! toi 

the general public „p„„ specnla't.oL S 

MaunreCo. y. nsV'^^ H'^* ■ ^tioml (lonranUed 

V ' 1 ^ a Jup f\’< 1 '-Hm' T'\^ ^>>^if“t]]<ilenm,rh Co. 

\ ol. VIIL, p. ;3o9. ' ' • ■'• ’ ‘"'“1 title Cobpokatioxs, 

(0 A.-<,. y. Creat Xoriheru Uail. Co nsiin'i in. . -. 

railway company wa.s restrained from c'UTvin<T 154 (where a 

merchants); Cyk y. Eastrr,, ]k,„ial Rail t^VlShTI ir ''»«'‘ess of coal 
company cannot become a stenmlmof do IJeav. 10 , M (a railway 

like); Great WeslerTllu ^ brewery or ^ 

^^hares in auother'conlpanyj i-f‘>traiu(.,I from ])urehasin. 

-•-'2 C. A. (corporatioi! reitl-ained from I R. ^ 

Wliament); Zo./o. -trodueing i bil? 

p<iny having statutory powers fn ixnr^p ' ■’ LbH)^] A. C. lOo (where a com 
re-strainPrl 'vorkint> ■' and work .a trnTTx,xyn7 ...J: 

, [Hmr 

ddS.C. A. (whe're'awS 909^2 
It appearing that the act complained ‘ 0 “ ““"*1 against the company 
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Vol V ^^“^Panies in resw nf o ™ on tt 

voi. V., pp. 285— 28S, ^ respect of acts u/(ra vins, title 
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9 d ur. (x. s.) 2(10 ; 

Q 2 
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Sect. 2. 

Corpora- 

tions. 


Attorney- 
General need 
not usually 
show special 
damage. 


where the act in question is one which involves an injury to private 
interests, an individual can sue without joining the Attorney- 
Geneial (c), and may obtain an injunction if he can show special 
damage (d). The question whether or not the Attorney-General 
should sue on behalf of the relators is a matter for him, and not 
for the courts, to decide. His jurisdiction in this respect is 
absolute (c), but the court has a discretion in these as in other 
cases of injunction, and the Attorney-General is not entitled to an 
injunction as of right on proving his case ( /*). 

500 - As a rule, it is not necessary for the Attorney-General to 
show special damage to the public. It is usually sufficient if he can 
show that the company has transgressed, or is about to transgress, 
the powers conceded to it by the legislature (r/) ; but the court can 
refuse to interfere if it is satisfied that the interest of the public 
does not require its assistance (/;), or that the act comiMained of 
cannot be regarded in the light of a public injury (i). In granting 


F/cdsey Coal Gas Co. v. Bradford Corporation (1873), L. E. 15 Eq. IQl ] Bmxner 
V. Great Rail. Co. (1883), 24 Ch. D. 1, 8, C. A,). 

(c) Samjisoxi v. Smith (1838), 8 Sim. 272 ; Speneer and Ward v. London and 
Birmingham Rail. Co. (1836), 7 L. J. (cH.) 281 ; A.-G. v. Great Northern Bail, 

Co. (1860), 1 Drew. & Sm. 154 ; Bonner y. Gi'eat ]]'este 7 'n Bail, (7o., supra. 

(d) And see p. 229, j)ost. 

{e) London VovnUj Council v. A.-G., [1902] A. C. 165 ; A.-G. v. Wimbledon 
House Estate Co., Ltd., [1904] 2 Ch. 34, 44; A.-G. v. Birmingham, Tame, and 
Ilea District Drainage Board, [1910] 1 Ch. 48, 61, C. A. 

(/) A.-G. y, Shrewsbury [Kiugsland) Bridge Co. (1882), 21 Ch. D. 752, 755; 
A.-G. V. Gloneestershire Water Co., [1909] 2 Ch. 338, 346, C. A. ; A.-G> v. 
I^widon and North Western Raihcay, [1900] 1 Q. B. 78, 0. A.,;jrr YaUGHAX 
Williams, L.J., at p. 87 ; A.-G. v. Wimbledon House Estate Co., lAd., supra, 
per hAiiWELL, J., at p. 42 ; A.-G. v. Birmingham, 'Tame, and Rea Distfui 
Drainage Board, supra. The difficulty in which an injunction might place 

if compelled to close sewers under their control, but in daily use, 
has induced the court in many cases not to exercise its jurisdiction by way of 
injunction unless it is absolutely essential to do so (A.-G. v. Acton Local Boai'd 
(1882), 22 Ch. D. 221, 232 ; Islington Vestry v. Hornsey Urban Council, [1900] 

1 Ch. 695, 707, C. A.). 

{g) Liverpool Coiporation y. Chorley Waierivcrrhs Co. (1852), 2 De G. M. & G. 
852, 860, C. A. ; Ware v. RegenVs Canal Co. (1858), 3 De G. & J. 212, 228 ; A.-G- 
V. Great Western Bail. Co. (1872), 7 Ch. App. 767; A.-G. v. Cockemxouth Local 
Board (1874), L. E. 18 Eq. 172; A.-G. y. Gi'cat Eastern Rail. Co. (1879), H 
Ch. D. 449, C. A., Baggallay, L.J„ at p. 500 ; A.-G. v. Shreivsbury 
{Kingsland) Bridge Co., supra ; Bcmner y. Great Western Rail. Co., supra, per 
Baggallay, L.J., at p. 8; A.-G. v. London and North Western Raiheay, 
supra; London County Council v. A.-G., [1902] A. C. 165; A.-G. v. Mersey^ 
Railway, [1907] A. C. 415; A.-G. y. Fi'imiey and I^amhorough District Water 
Co., [1908] 1 Ch. 727, C. A. ; A.-G. v. JJ'est Gloucestei'shire Water Co., sugna. 
dhe law will be dealt with as it exists, and the possibility of further powers 
being granted will not be taken into account [Great Western Rail. Co. v. 
Metropolitan Rail Co. (1863), 32 L. J. (cn.) 382). AVhere the act complained 
of has been declared by a competent authority to be illegal the court wi 
grant an injunction at the instance of the Attorney-General, without considering 
the grounds on which it has been declared illegal [A.-G. y. Oxford, Worcester, 
and Wolverhamjrton Bail. Co. (1854), 2 W. E, 330). 

(A) A.-G. y. Birmingham and Derby Junciioii Rail. Co. (1840), 2 Ey. & ban. 
Cas. 124, 132. 

(i) A.-G. y. Birmhrgham and Oxford Junction Rail. Co. (1851), 3 Mac. 

453; A.-G. v. Great Easterm Rail. Co. (1879), 11 Ch. D. 449, C. A., per 
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an injunction to restrain a public body from continuing a state of 
things which existed at the time of the commencement of its powers, 
the court looks at the balance of convenience {k), but, if the act 
complained of is expressly forbidden, public convenience will be 
disregarded (0. It is no defence to an action against a public body 
at the relation of the Attorney-General to restrain a nuisance that 
the relators have powers which would enable them themselves to 
remedy the evil (m), 

501i When the proceeding is by a private person, he must show 
special damage to himself (u), unless the act prohibited is obviously 
prohibited for his special protection (o). The court will, moreover, 
take the interest of the public into consideration when asked to 
interfere with a railway (p). A simple contract creditor of a com- 
pany is not entitled to an injunction to restrain a company from 
dealing with its assets, on the ground that he will be defrauded 
thereby (q). 

Sub-Sect. ‘^.—•Proceedinys ayainst a Company hj Memhers. 

502. If the acts of a company amount to an individual injury 
or wrong to an individual member of the company, such member 
will have a right of action against the company, and in a proper 
case may obtain an injunction against the company in aid 
of his legal right ir). If a company attempts to act ultra 


L.J., at pp. 484, 485, and see A.-U. v. Binninyliaiiiy Tame, and Ilea Didriet 
Brainaye Board, [1010] 1 Ch. 48, C. A. 

7:) A.-G. V. Dorldny Union (Jnardkuu (1882), 20 Ch. D. 595, 607, C. A. 

/) Cromford and Iliyh Peak Hail. Co. V. titodcport, Disley, and Whalen Bridae 
Rail. Co. (1857), 8 Jur. (x. s.) 628. 

m) A.-(J. V. Colaey Hatch Lunatic Asylum (1868), 4 Ch. App. 146. 

n) Chamberlaine v. CheHer and Birkenhead Hail. Co. (1848), 1 Exch. 870 
Hohjoake v. Shrembttry and Binninyham Hail. Co. (1818), 5 Ry. A Cau. Cas. 421 
Liverpool Corporation v. Chorley Watenvorks Co. (1852), 2 De Gr. XL & G. 852, C. A. 
Ware v. P^yent's Canal Co. (1858), 8De G. A J. 212 ; ^tod'port DUtrkt Waterworks 
Co. V. Manchester Corporation (1862), 9 Jur. (n. s.) 266 ; Pmhey Coal Gas Co. v. 
Bradford Corporation (1878), L. R. 15 E^. 167 ; Nuneaton Local Board v. General 
k>ewaye Co. (1875), L. R. 20 Eq. 127 ; Bonner v. Great Western Hail, Co, (1883), 24 
Ch. D. 1 , C. A. ; London Association of .Shipowners and Brokers v. London and India 
Docks Joint Committee, [1892] 3 Ch. 242, C, A. ; Marriott v. East Grinstead Gas 
and W ater Co., [1909] 1 Ch. 70. If an individual has sustained no damage and 
there IS no reason to apprehend that he will do so, he cannot sue, notwithstand- 
ing that he is nearer to the possible cause of injury than the rest of the public 
{Ware v. HeyenVs Canal Co., supra., per Lord CllELMSFOUD, L.C., at p. 228). 

(o) Chclfilberlaine v. Chester (lud Birkenhead liuiL supra y per PoLLOCK, C.B., 

at p. 8(7; and see also Cromford and Jliyh Peak Hail. Co. v. Stockport, 

ihsley, a/pp\ hahy Brklye Hail. Co., supra. For the cases in which iniuuc- 

tions will be granted in connection with the taking and user of land acquired 

by public companies under their statutory powers, see title Compulsory 

Furcuase of Laxd axd Compexsatiox, Vol. VI., pp. 24, 25, 74, 97. 101 ; 
and p. 234, post. » » > » , 

[ p) Lyde V. Eastern Iknyal Hail. Co. (1866), 36 Beav. 10, 17, and see Riyhij v. 
Great l( esiern Hail Co. (1846), 2 Ph. 44. 

\<l\ Mills v. ^krthern Hailway of Buenos Ayres Co. (1870), 5 Ch. App. 621. 

r) bee I ulbrook y . Ihdnnond Consolidated Minimj Co. (1878), 9 Ch. D. 610 ; 

JWer 21 Ch. D. 183; Kyshey. Alturas Gold Go. (1888), 

rtw ^ “7- Club[Leeds), Ltd., [1894] W. N. 4 

( on the application of a director injunctions were granted to restrain the 


Sect. 2. 

Corpora- 

tions. 


Private 
person must 
show special 
damage. 


Action by 
members of 
a company 
in case of 
individual 
wrong. 
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Sect. 2. 

Corpora 

tions. 


Parties. 


Lvjuxction. 

Vires (s), any single shareholder has a rifrht to resist it u 

himself in the company (c^ ° 

to i®a^t oYanir.?'' interest opposed 

defendants - but whpi-P^^’ to make the latter class 

SEESS^SSFrE 


v.-=;/r([85SVie 

(1877), 5 Ch J3 (iS7 0 A • r n ’ Lytths Iron Agerinj 

[1877 W N 141 ?whpl’ lT-‘ AnhiUctuml Brick and Tile Cot 

foiieitui-e of shares) : Jones v.“/w!iF'A.,r';!! restrain “ illegal 


-•^uoic/zt ana miaianOs Ilai Cn Msss^ pk n.i ^ .. 

American Land J/ortvo^ Ivear^ ft n SQ -1 1 m®',’ ?n 

and Coke Co., [lilOgV / ci/ 70S (''’P^f'l* Ch. IJO; ilariM v. Gas Light 

restrain the iuterferenfo ih- ("'^1®,*'® lujunctions were granted to 

times! the reglte oFlrti l'es ot h “t. 

gi'anted to restrain tSn n ° eoinpany). An injunction will not be 

them even when thn sSnroi^'I'i^ from making calls on its shares and enforcing 
of his liability for in iuch^ an action to tiy the question 

question of lSbiHt/settTe?an^ "'‘“'V 

an iniunction (7'nf/n\n so obtain a remedy without having recourse to- 

- £S far 

!!“«%» ‘1;“ «“'4" iittco4»&,4Tv' s,?"'"' 

(a As to what am nltm 7 ' •> PP- -bV et seg. 


M Mjo ,h.t a„ -;i rei.i.!:rr';b7.™ bv b 

o.vrA.\iEs, 7'ol. y., pp. 22a, 285, 289, 318. 

7-J 7 Z' ^ ^ i t C\ /*r\\ /-k T r ir 


'TRLSo? v®°n-w ’ Co.vi>A.MEs, 7^01. y., pp. 223, 285, 289, 318: 

and see C'a. (mo),8 II. L. ds. 712, 717; 

iniunction\vill nnV Po a"! i <-'h- 73, C. A. An 

within its obiects nn ® S^nted to restrain a company fi-om doing something 

doing somethino- eisp ni^ i*; '''’iH he thereby incapacitated from 

Sai(lS(i4),Tl L“T!*5S^^ 

S Carlisk v'''s ^ ^h. App. 2G2. 

ivLUd/v q tT d“i'- 1 Mac. & G. 689, 699; 

& Sm. 192 ’20‘>* •>()■/ ^A~ ’ ^'"r'cett v. Laurie (1860), 1 Drew. 

“ on bedlf ” n’nO ' qualifications necessary to maintain an action 

Yol y nn ‘ io ®f this kina, see title Co.wpanies, 

insticrati’on^oi f wdf ’ '^’® ‘^at a plaintili' sues at the 

obtamino- an iniimr'f' itself sufficient to prevent him from 
Bail. Co! (1846),^0 Beav°b!^^ {Colman v. Eusieru Connties 

278^^ ''■• Great Jl esfern Bail. Co., siq.ra, per PiOlt, L.J. at pp. 277, 

(e) iraunselly. Midland Great Western {Ireland) Bail Co. (1863), 1 Hem. & M- 
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Sect. 3. — Unincorporated Bodies. 

4 

504. The jurisdiction of the court to interfere in the case of 
clubs, societies, and other unincorporated bodies is based upon 
the right which the members have to the common use and enjoy- 
ment of the property which has been purchased or acquired by 
means of the funds contributed by such members (/), Where the 
contract between the parties creates a purely personal relationship, 
the court has no jurisdiction to interfere (f/). 

Thus a member of a i)roprietary club, in which memljers have 
no right of property, who has been expelled by a committee, though 
the proceedings were irregular, cannot obtain relief by way of an 
injunction (li). On the other hand, in the case of a members’ club, 
in which members have rights of property, all the formalities 
relative to the expulsion of a member required by the rules must 

be strictly complied with, and, unless this is done, the court will 
grant an injunction (/), 

A trade union (/. ) may also be restrained from unlawfullv 

or from misapplying its funds (/a), the 
jurisdiction in cases of this kind being founded upon the right of 
property vested in the members (a). A trade union may also be 
restrained from acting ultra or illef^ally ('d. 


Slut. 3. 

Unincorpo- 

rated 

Bodies. 

Jurisdiction. 


CluU'^. 


Trade unions. 


130. As to when the court will interfere with actions of a coin])anv. see title 
Companies, Yol. V., pp. 289, 290. 

ih l Sc. ifc I)iv. .OOs, per Lord CaANWORxn, at 
p. oSl ; y. Cotowl (1880), 14 Ch. I). -ISL*. per Jkssel, M.IC, at pn 487 

AJ* 4.\ • ♦ A A • 

(//) uMillicaa v. Sttlivttn, stfjmt. 

W Baird V Wells (ISf)O), 41 Ch. I). For the classification of clubs, soo 
title Clubs, A ol. IV., p. 10(i. 

(0 Fisher V. Keane {XiWs), 11 Ch. I). ; Lalwnchere v. Whar»rli/}e (Furl) 

(1879), 13Ch. D :HWFosUry. Ila, ■risen, N. 171 ; /tafnf " nXiv-m ■ 
and see /^aplpnfe y. /, AsserviUen Ae Jlien/eiisame et <le Retraite de la Rolice de 
-llMdreaf, [1901)] A. C. 53.5; llarimjton v. Hendnll, [1903] W. X. 50. The rnlo.s 
o the club must be construcil lairly, and in the same wav as anv other contract 
and the court has uo right to give the words other than their ordinarv meanin-' 
or '^°“^rue the rules otherwise thau in their ordinarv sense (Dawkins y'. 

ClS vJ, TV n ^ ad- 1’’ p. 021, C. A.) ; and see title 

CALEBS, Vol. i\ ., pp. 41 j e^ seij. 

ClFltvot Acts, 1871 and 1870 

420) ^ T. Amal;jnmat€ff Societi/ oj Ihulway ^treauts, [1901] A. C. 

(/) Oshorne y. Amahjamat&t Hodeitj of Raihrntf Servants, [19111 1 Ch. 540 

generally, title Trade and Trade 

o/7?ai7/roj/ Serrauts v. OAxn'ne, [19101 A. C. 87* and 
^ce n ihon V. Amahjainaltd Society of Enyiut€r& (1911), 27 T. L. K. 419. ’ 
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Injunction. 


Sect. l. 

Prevention 
of Nuisance. 

Nuisance. 


Jurisdiction. 


Part IV. Purposes for which an Injunctior 

may be Granted. 

Sect. 1 . Prevention of Nuisance. 

505. The jurisdiction of tlie court by way of iniunction in 

s- 

exScised on V T'' ® and will be 

cannorL 1 ® character that it 

contiiiuiim or VP ' comi^eiisated for by damages ( 7 ), or is of a 

b^aS Z >"i“"0lion will ool usually 

if the niiUan fooipoiary or occasional nuisance (s), but, 

iniunction will continuing or recurring nuisance, an 

aming torn it is'°sligU “>» “‘““I ‘'“"‘S" 

Sect. 2. — Prevention of Waste. 

tion^hi* to interfere by way of injunc- 

tlierp n virr'i^f^ ^ ^asteOO is not limited to those cases where 
wasfp ('r/^ nnTf remedy at law, but extends also to equitable 

eastfte (?) ^ ^ intervening legal 


in the case of principles upon which the coui’t acts 

(1853), 3 ’De g! u][sc g! 304 ,^ 320 ' Consumers Co. 

V. J)e Held (mi), 2 Sim. 

30*4 * 319 *32(^0^^ z' Consumers Co. 1853), 3 De G. M. & G. 

V. ^^21,C. A.; Jackson 

(18G5) 12 Ti T -iLq /j G. J. & ^m. 2io, 283; Cur7-iers Co. v. Corhett 

anti asto iiUn,;;.!. I- T. 760; and see generaUy, 

(!■) See note nuisances, title Nuisance. 

i asiilWDS s"f Great Northern Rail 


103 (where inh3‘ ’ ’ J^amhton v. Mellish, Lamhton v. Cox, [1894] 3 Ch. 

the form of oii im‘ granted) ; and see, generally, title Nuisance. As to 

nuisance or iIlpp-nV”w°^^ restraining the erection of buildings so as to cause a 
relief bv wavoAnanrl^f lights, with liberty to apply for further 

‘^ee CW/s v^// ^ 3 ^".U^^^etion or damages on completion of the building, 

RltlmSfil n'S""”' i:». ■« : J'”'— '■■ 

fei a 77^7)'.77 V’ *hl® licAL lUiorEErv and Chattels Eeal. 

and Tiprmi’cii-o kinds of waste and what acts constitute legal, equitable, 

Eea^ waste respecti\ ely, see title Eeal PiiOPEUTY and Chattels 

Fntln^J'^%''’'. Pn-'- ^ 23 ; ItohinsoH v. Litton (1744), 3 Atk. 209; 

V. Lovet (1 , oO), 3 Atk. 723 ; and see A ustria (Emjferor) v. Day and Kossuth 


Part IV.— Purposes for wuich Injunction may be Granted. 

Where a serious act of waste is threatened or intended and the 
defendant insists on his right to commit it {<:), the plaintiff need 
not M'ait until the waste is actually committed before applying for 
an injunction (d). An injunction will not be granted if the act 
of waste is trivial (c), but a small degree of waste, where there is 
an intention to do more, will be sufficient for the court to act on ( / j. 
The court will not decline to interfere, where waste has been 
committed, merely because the defendant has ceased committing 
waste upon the action being brought(//). Where equitable waste 
of one kind only has been done or is threatened, the injunction 
will not be extended to equitable waste of other kinds (h), 

507. An application to stay waste should he made promptly (/), 

especially in the case of mines (k ) ; l)ut delay is not so material in 

the case of waste as in other applications tor injunctions. For 

example, if a man allows half his trees to be cut down before 

he applies, the court will not therefore permit the remaining 

half to be cut down (/). If, however, the party committing waste 

has been encouraged to spend money and bestow labour upon the 

property by the acquiescence of the plaintiff, relief will be 
refused (m). 

Sect. 3. — Vrcvnition of TreqmnH, 

508. An injunction to prevent any threatened or apprehended 
trespass (i/) may be granted either before, at, or after the hearing if 


h.d., at I). 2oi. And see 
^cneialh, us to tho ])ers(>n.s in whose tavour and uj;ainst wliom injunctions to 

restrain legal and e(iuital)le waste respectively may he gi’anted, and as to the 

account when an injunction is granted, titles Laxuloud ami 

ihNAxr; Moutoaoi: ; Peal Puai'ERTY axd (.’iiATrELs IIeae; Settlements. 

[r] Ui It he IS out ot possession, whether or not he claims a riglit to commit the 

h(i), s. 2.>(S); and seep. 202, (Uitc\ 
Oibson (1711), 2 Atk. 1S2; Coj/ln v. ro/fin (1S21), Jac. 70, 7^ 

A/ W (ISJO), 17 Deav. 02:1, 028; Judicature Act, 1873 (30 & 07 


I ch^'rVo’ H 

O A ‘ /. / ^ V. M^Xamte (1891;, 29 L. ll. Ir. 131 

p'733* or// it'p'* y^rrLord liLACKUUux, at 

■ (/) 'u l. j. (ch.) 449 ). 

tlire 'V''*'"' V f'' V. Jl-n-n/, s„i,ra (wliore, however, 

in land mv.v Iv t injunct..,,,). I'la.iting potatoes 

.SUK A A 'J,.,. ^ (ISOT), 8 l)e G. M. k G. 787, 807, 


/vvrta, 7, A' , •'"" 'J. ‘'''/"-a, at p. (iod 

(18/8), 8 Ch. Jj. , 701 , joj, c. A. 

I'O bee generally, title Tkespass. 
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Injunction. 


Sect. 3. 

Prevention 
of Trespass. 


Trespass by 
public com- 
panies or 
bodies taking 
land. 


Where public 

interest 

affected. 


the court thinks fit, whether the person against whom the injunction 

IS sought IS, or IS not, in possession under any claim of title or other- 

mse, or, if out of possession, does or does not claim the right to do 

the act sought to be restrained under any colour of title ; and whether 

the estates claimed by both or either of the parties are legal or 
equitable (o). ^ 

509. Injunctions will be granted in the case of trespass by 
public companies or bodies having statutory powers compulsorily to 
ake and enter lands (;>)• As a general rule an injunction cannot 
e lefused where it is clearly shown that a public company is 
exceeding its povers ( 7 ) ; but, if the companj^ acting honCi tidcy has 
made a mistake as to the lands it has valued and taken, and the 
question between the company and the landowner is merely one of 
value (/ ), or, it seems, if the company has taken land in excess of 
its poweis, but the quantity and value of the land are extremely- 
small {s)y the court may decline to interfere. 

AVheie the injury afiects the public interest, the action should be 
by ^^ay of information at the suit of the Attorney-General (f); but a 
puvate peison w’ho sustains special damage may sue alone and 
obtain an injunction, even though the public interest is concerned (a). 
Wheie the legislature lias made special provision for the protection 


( 0 ) Judicature Act, 1ST3 (30 & 37 Yict. c. 06), s. (S). See Ardlaj v. SL 
l ancras Gmrdmm (1870), 39 L, J. (cii.) S71 ; Stafford v. IlurhUme (1873), 9 

(^oodsou V. Richardson (1874), 9 Ch. App. 221 ; Allen v. Martin 

(18jt)),L.E.2()Lq.402. Asto the effect of the Judicature Act, 1873 (30 &37 Viet. 

c see Am}lo-Italian. Bankv. Davies (1878), 9 Ch. 1). 275, C. A., wr Jessel, 
M.K., atp, 286; v, (1879), 48 L. J. (cir.) 694; Stocker v. Planet 

Baildunj Society (1879), 27 "W. E, 877 ; and title Trespass; but compare Leeds 
and Liverpool^ Raviyation Co. v, Hors/all (1889), 33 Sol. Jo. 183, C. A. As 
1 which the court would interfere before the Judicature Act, 

18(3 (30 & 37 Yict. c. 00), see Lowndes v. Beitle (1864), 33 L. J. (CH.) 451, 455, 

il>) See generally, as to the powers, duties, and liabilities of public bodies and 
companies having compulsory powers to take and enter lands, and to the circum- 
stances under which injunctions will be granted, title Compulsory Purchase 
01 Laxd and Cojipexsatiox, Yol. YI., pp. l et sen., and in particular, pp. 

03, and Af/rtr v. Reyenfs Canal Co. (1815), Coop. G. 77, 79; Rivet' Dwn 
Ravigation Co. y. Kvrth Midland Rail. Co. (1838), 1 Ey. & Can. Cas. 135, 154; 
Prewiny. Letris (1838), 4 'My. & Cr. 249, 255, 256; Kemp y. T^ondon and Briyhton 

V. n inL f.e.tds han. 


A. C. 110, P. C. ; and see p. 224, ante. 

\q) See River Dun Naviyation Co. y. Xorih Midland Rail. Co., supra. 

7') Wood y Chartny Cross Rail. Co. (1863), 33 Beav. 290. In this case 
EoaiiLLY, M.E., at p. 295, stated that the fact that the public would be incon- 
venienced was an element to be considered, sed oucei'e ,* see StretUni v. Gi'eat U estern 
ajid Lreidfoi'd Rail. to. (I 81 O), 5 Ch. App. 751, 761 ; Price v. Bala and Lestiniog 
Had Co. (18S4), 50 L. T. 787. 

_ (s) Dowlhujy. Poidi/pool, Caerleon, and Xewport Hail. Co. (1874), L. E. IS Eq. 

714. 

(t) Thorne y. Tan- Vale Hailirai/ and Dork Co. (1850), 13 Beav. 10, 21; 
Bernwridaeij Vestry v. Brown (1SC5), L. E. 1 Eq. 204. 215 ; Stoke I’arish Council 
V. Price, [1899] 2 Ch. 277. H - . 

(a) See IVinterboltom v. Berly {Earl) (1807), 36 L. J. (ex.) 194. 
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of a private individual, he may sue without either joining the :t. 

Attorney-General or proving any particular damage {h). An iiijunc- Prevention 
tion will not, however, be granted if the damage is trilling, notwith- of Trespass, 
standing that the company has exceeded its statutory powers (<■). 

Noi can a privnite person obtain an injunction on the mere grouml 
of a deviation by the company on another’s land in tlie constimction 
of its undertaking, which is not injurious to him {<1). 


510. A reversioner will not obtain an injunction, unless he can 

show that damage is occasioned to his reversion by the trespass (cj. 

the question of injury or no injury is one for tlie jury or the tribunal 

^\hlcn has to find the facts of the case; and, where injury is found, 

1 10 leversioner may obtain an injunction without joiniiig liis tenant 
as co-plamtiff (/). ^ 


Reversioner 
must show 
damage to 
reversion. 


Sect. 4 . — Protection of Contractual liitjlit.'i. 

Sub-Sect. \.—In OentraL 

511. Contracts, or the covenants (. 7 ) contained therein, may be Iq rreneiai. 
either ailirmative or negative, or jiartly affirmative and parti \- 
negative. As a general rule the proper remedy of a party seeking I’roper 
to eiitorce the observance of a positive contract or covenant is by 
way of an action for specilic performance {h). Where, on the other 
hand, the contract or covenant is negative in form, his proper 
remedy IS by way of an injunction to restrain the breacli thereof (i). 

positive contract, the court will specific per- 
ipoit a negative covenant not to do anything inconsistent with fo‘'™ance. 

the contract, and grant an injunction to restrain the breach of such 
implied covenant (/,). 

The court assumes juri.sdictioii to restrain a breach of contract Basis of juris- 
ljecau.se the iemedy at law is not sufficient, and the interest of the ^‘‘=^' 0 “' 
party requires that the act should be prevented, instead of his 
merely receiving damages by way of compensation (/). 

) T T j ^ I'ealinU.i Rail. Co. (18SI> 

401. ami Uinaiwjhaia Rail. Co. (KS4S), 5 IJv & Can Cas 

4- , Wiutky.UnM and South Wak, Union Rail . X. (\m>] io W 1 ’Mm 
and see I! are y Reijent's Canal Co. (1858), 3 De G. & J. 212,228 ' ' ’ 

d) Lie V. .Uilner (1837), 3 Y. & C. ^EX.) (ill. 

(e) rooj/er y. CraUret ‘>0 (’li I) P a . ir .• • /. ... 

[ISIH] 1 Ch. 308 ’ Co. v. 

(y ) Jones V. IJanrwat Urban Council, [1911] 1 Ch. ;j<jy 
coSnarni^'im covenants and to the circumstances under which 

pp. 509 et seij. ; Geeds am, Other IxsTi,u.MimT.s Vol X m ’ 

eoi aO?ar:<^^;;aMVrre-'T‘^'' 7 ^' performaL^;'’ and what 

p. 2^1), pod. ' * * Hijunctioiisi 111 aid ot si)ecific perfomauce, see 

(|) SJeo p, 2:iS, pod, 

{ ) ^ee p. 24a, pod, and title Contuact, Vol. VH, p. 441 

(1^52), TlJe g’ ^ /^mnlep v. Uar/ticr 

B K. i J. (i-!o: usl;: J!<nl. Co. (ISoT). 
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Injunction. 


Sect. 4. 

Protection of 
Contractual 
Rights. 


Injunction 
only granted 
according to 
equitable 
rules and 
principles. 


Where con- 
tract contains 
clause pro- 
viding for 
payment of a 
sum of money 
in the event 
of a breach. 


0 ^ breach of contract or covenant 
that the court will interfere by way of injunction. The mere fact 

that the contract or covenant in question is clear, and the breach 
clear, is not of itself sufficient to warrant the interference of the 
court unless the contract or covenant is itself of such a nature 
that it can be enforced consistently with the rules and principles 
upon which the court acts in granting equitable relief. Thus the 
couit will not interfere to restrain the breach of a covenant which 
would involve the supervision of the court (/«). Nor will an injunc- 
tion be granted to restrain the breach of an indefinite (h), 
ambiguous, and uncertain (o) or vague (p) covenant (q), or of a nega- 
ive covenant which is coupled with other terms so vague and loose 
that the court cannot execute them(r). Nor will the court iiiter- 
ffiie w’here the covenant is oppressive (a) or harsh (b) towards the 
detenclant, nor if the agreement in respect of which the breach has 
been committed is an illegal agreement (c). 

Relief ^vlll also, generally, be refused if the damage apprehended 

from the breach is not irreparable or is susceptible of pecuniary 

compensation (d), or if the parties themselves treated the non- 

peitormance of the agreement as a subject for pecuniary com- 
pensation (e). ^ 

^ contract contains a clause providing for the pay- 
ment of a sum of money in the event of a breach, the jurisdiction 

*^•*11 1 interfere bjMvay of injunction to restrain the breach 

depend mion whether such sum was inserted to secure the 
peiioimance of the contract, or whether it was intended by the 
paities to be the fixed price for which the act complained of might 

^ ■I'ontuie Westminster Chambers Association. [1893] 1 Ch. 

116, C. A, ; and see p. 246, 2>ost. 

(n) Mann v. Stephens (1846), Id Sim. 377, 379. 

If (^64), 4 De G. J. & Sm. 286, 296 ; and see Bernard v. 

jUeam (1861), 12 1. Ch. E. 389. 

(р) Baoies v. Davies (1887), 36 Ch. D. 359, C. A. 

4 .? 1 ? ^ 1 - Blumh (1810), 16 Ves. 454 (where the covenant was 

not to sell or dispose of water from a well to the injury of the iilaiutiffs). 

y\ (1«36), 6 Sim. 340, 351. 

(a) lalbot V. Ford (1842), 13 Sim. 173. 

(b) Kimberley v. Jenninys, supra, at p. 349. 

(с) Davies v, (1885), 29 Ch. D. 596, C. A. The coiu’t will not lend its 

aid a contract which is ao;ainst public policy as tending to provoke a 

breach ot the peace (Woodivard v. Battersea Corporation (1911), 104 L. T. 51). 

[d] iuirne^ Bail. Co. v. Smith (1847), 1 De G. & Sm. 299 ; Garrett v. Banstead 
and Epsom Downs Rail. Co. (1864), 4 De G. J. & Sm. 462, C. A. ; but see p. 238, 
posr, in the case of express negative covenants. 

[e) Paris Chocolate Co. v. Crystal Palace Co. (1855), 3 Sm. & G. 119, 125 ; and 

see II ood v. Sutcliffe (1851), 2 Sim. (n. s.) 163, 168 ; but compare Ainsivorth v. 
Bentley 14 W. E. 630. The fact that compensation has been accepted for 

a violation will not debar the plaintiff from obtaining relief, if there is, in other 
lespects, a continued violation, and no acquiescence in such violation [Mexhorough 
Y;^,) ' I^eav. 127, 132). Nor, prior tothe Judicature Act, 1S73 

(36 & 3/ \ let. c. 66), s. 24 (5), would an injunction be granted to restrain 
an action on a bill of exchange, where the plaintih’s object was merel)' to 
1 educe the amount of his liability under the bill by the damages which he 
claimed for an alleged breach of the contract, in respect of which the bill was 
given {Glennie v. Imri (1839), 3 Y. & C. (ex.) 436). 
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lawfully be done. The question in every case is what is the 
meaning of the contract (/). If, on the one hand, tlie intention is 
that the named sum should be treated as the fixed })rice at which 
the defendant buys the right to do the act complained of, then, 
whether it is described in the contract as liquidated damages or as a 
penalty (<;), the court will not grant an injunction. If, on the other 
hand, the intention is that the named sum should not be treated as 
the fixed price at which the defendant buys the right to do the act 
complained of, then, even if it is described in the contract as 
liquidated damages (/O, an injunction will, in a proper case, he 
granted to restrain the breach (/). In the latter case a party 
cannot, however, have both an injunction and damages, but must 
elect which he will have {k). The court will not, on an interlocutory 
motion to dissolve an injunction, determine whether the sum was 
inserted by way of a penalty or as the price at which a breach 
might be committed (/). 


Sect. 4. 

Protection of 
Contractual 
Rights, 


514. In exercising its jurisdiction by way of interlocutory interlocutory 
injunction, the court acts upon the principle of preventing irreparable iuj^uctions. 
injury (m). If a covenant is clear and the breach clear, and serious 

injury is likely to arise from the breach, the court -will interfere 
before the hearing to restrain the breach ; but if the covenant is 
obscure, or the breach doubtful, and no irreparable damage can 
arise to the plaintiff, then the question resolves itself into a ques- 
tion of comparative injury, whether the defendant will be more 
damnified by the injunction being granted, or the plaintiff by its 
being withheld (u). 

515. The court’s jurisdiction to interfere is not limited to cases ThreatencU 
where the breach has actually been committed ; for, in the case 


(/) French v. A/ara/e(lS42), 2 Dr. & AVar, 209, 274, 270 ; Ran<feT\. Great Western 
Rail, Co, (1854), o II. L. Gas. 72, 94 ; Uimech v. (Whft (1858), 12 Moo. P. C. 0. 
199, 229 : Mercer v. Irving (1858), E. B. A: E. 508, 572 ; Howard v. Woodward 
(1864), 34 L. J. (cil.) 47 ; National Provincial Rank of England v. Marshall 
(1888), 40 Ch. I). 112, 0. A. ; and as to the construction of such provisions, 
see generally, title Damages, Vol. X,, p. 328. 

{g) Gerrard v. O'Reilly (1843), 3 Dr. & AVar. 414. 

^ (/i) Coles V. (1854), 5 Do G. M. & G. 1, C. A. ; Howard v. Woodward, supra : 
General Accide7it Assurance Corporation v. Noel, [1902] 1 K. B. 377 ; National 
Provincial Bank of Englaryl v. Marshall, snpra ; and see French v. Macale, supra 
(where, however, the injunction was refused on the ground that the act had 
been done ; see ibid., at p. 284). 

[i) See nhoBird v. Lake (1863), 1 Hem. & M. Ill ; Fox v. Scard (IS63), 

33^Beav. 327 ; London and Yorkshire Bank, Ltd. v. Pritt (1887), 56 L. J. (cu.) 
OS i • 

- (1849), 1 Mac. & G. 287; Carnes v. Neshiit (1862), 

J 11, & N. 778 ; Fox v. Beard, supra; Young v. Chalkley (1867), 16 L. T. 286 ; 
Oeneral Accident Assurarice Corporation y.Nod, supra. 

{1) Coles v. Sims, supra, at p. 11. 

(m) See p. 218, ante. As to the court’s regard for the rights of thii'd parties, 
^ee p. 207, ante, ° ^ 

{n) Wilkinson v. Rogers (1864), 2 De G. J. & Sm. 62, C. A., per Turner, L.J., 
at p. 69 ; Garrett v. Banstead and Fpsirni Downs Rail. Co. (1864), 4 De G. J. & Sm. 

Dover Harbour {Warden etc.) v. South Eastern Rail. Co. 
(1852), 9 Hare, 489, 493. As to the granting of a mandatory injunction on an 
interlocutory application, see p. 223, ante. 
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IxjuxcTioy. 


Proof of 
#ftmage un 
necessary. 


Protection of righUo dofhe Vet clefendant claims or insists on a 

Sub- Sect. ‘2.~Et2»-css Keyative Covenards. 

£:5r,~jH55:3-SS 

that iv uch IS already the contract beUveen partier It i la 

r S? r-^f with thei tes o”en 

>oss(,„, o’-ttluhea^l ™”laitd o7L”h.treft'rd'’'“" “ 
rsa:,°L“be‘3lS’d" S the' 

involve inconvenience to the public (g), make any difference. 

(o) Tipjdny V. m-ersky (1855), 2 K. & J. 264, 270 

of . ',a CSi f ‘ k IS ' 


Ineffectual 

iilefcnces. 


nr o- IJ.J., ai p. 

( J.,at p. 395. 

B. 673 '^Riviarrls v ' ''pr {Lord) v. Johnson (1S75), 1 Ch. 
Ch D 243 254 Jpp P 22i: Collim v. Castle {mi), 36 

»„ ,S&6) 2 S®? 4"'"-'^“ ('*“»). John. 3«, 3551 l,iJ„ 

require"it),^or mandatory (where the circumstances of the case 

ci«iz I^Beav 260™i70^fl/ r. Grand Junction 

g 79 _ -(0, Manners {Lord) v. Johnson^ supra, at 

JmLcZ7c}^sZ2 f 7 I3eav. 127, 130; Dickenson v. Grand 
Manners torrZ) viVXs;, ’b, fn' f (•871), 24L. T. 312 ; 

tion would not£ gi-anted if the resiSt interlocutory in, unc- 

the covenantPA rnw/o rr i** r ^ would be to inflict a serious injury on 
tne covenantee {l]e/Is v. Attenborough, supra), and see p. ‘>21, ante 

Jillfc!!'. “”'7 Jiover Rail. Co. (I 860 ), 2 De G. J. & Sm. 

lOcf- ^°'‘P‘-Eastern Rail. Co. (1867), 3 Ch. App. 

Birminnhnm nutl f) <^^^^^'i'hampton and B udlty llaiL Co. and 

Jiirmingham and Oxford Junction Rail. Co n854^ *2 W P *^78 • TJnvd v 

EittLl S osSShf ct“ ApS^ii””- ^ App. 1« I /« r. ror,k 
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The court will not take into consideration the question of the 

balance of convenience (//), unless the circumstances of the case 
are very special (i). 

517. The^ court will not, however, interfere if the violation is 
so small, slight, and formal tliat the plaiiititl has no ground in 
conscience to complain of it (A); but it requires a very clear case 
befoie the court will decline to interfere on the sole ground that 
the damage to arise from the breach would l)e inappreciable (1). 

518. Thus in a proper case the court will restrain tlie breach 
of covenants in leases not to carry on any business, trade or 
calling (//O, or a particular trade (a) or trades (u), or any trade 
other than a specified trade (j/), or not to sell any malt^linnors 
other than such as shall have been purcliased from the landlord ( 7 ), 
or of covenants not to alter the demised premises without the con- 
sent of the landlord 0 *), or not to affix or permit any outward mark 
or show of business on the demised premises (s), or not to permit 
or saner anything to be done to the annoyance or damage of tlie 
landlords adjoining premises ( 0 , or of covenants not to assign 

(/i) Hdrriam (ISVl), L. H 1] Kq, 

privacy IS not a trivia! matter (Amlcnr [I.whj) v. JloUi t<oii(\Hio\ ‘Hi L T lo < 1 
-i , and seeManuers {Lm-<1) v. .Johnsat, (PSTo', 1 ( 'h. D. (i7:K ' ' ‘ " 

mjmcx 2 De G. J. & Sm. 

t ^ V- V' '■ ' (hospdal for poor ]iersoiis where small iiavmonts were 
made by patients accordin- to means); Jlo/U v. .Villa- (issil. l >7 Ch. J) -] 

t. A. (home lor working girls where the inmates were provided with bond 

and lodging, whether any payment was taken or not . Par-ment if n 

essential to constitute a business, nor does ])avment necessarilv make that a 

msiness which, without payment, would not be one {/lolh v. .Villa- snpra) Vs 

t) covenants in leases generally, see title Laxiiloui) axij Tewvt’ ^ 

t m'ic^ :P> L. j. (ch.) ,720; Parka- y.'lvLe (lS(i:3) ] 

lem &M. lOi (auctioneer); Jlolloiray IJr(,t/,a-.s, Hilt ri9(r>l '•> f'li no 

(tailor); and see Trcarlu-r .f Co.,LUt..-. Trearlla-, [ N74] ^ Ae " he 

Zre trade, ’Atair.^ S^e also^t^/w 

trade)!' f'„. (IPIO), 103 L. T. 390 (dangerous 

[iSl'i'SlVic'.'A'" “*>■ ...l 

t.S ..SS'if Sii “i " ['“'"J > M 

placed on covenants not to J,„i which must be 

promises, see Iliclnmn-e v. Dimmer ri903Tf Ch'^'lOS^'r ‘TTI demised 

injunction to comnel thp tpnnnf • ‘ 'iV ^ V^‘ (where a mandatory 

the outside of the premises was i-efSt ^ 

[1908]'rCh.'5T5!'^''^ ^ Mining Co„ Ltd,, 

entertainment) used as a place of public 


Sect, i. 

Protection of 
Contractual 
Rights. 

WlicTi court 
will not 
interfere. 


Ne;?ative 
covenant in 
leases the 
breacli of 
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restrained. 
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Injunction. 


Sect. 4. -without the lessor’s consent (»). A lessee of a coal mine may be 
Protectionof restrained from removing pillars of coal contrary to the terms of 
Contractual his covenant (a), and a lessee, who has covenanted not to remove 
I^i^bts. machinei'y for a fixed period, in order to enable the lessor to find a 

purchaser thereof, may be restrained from removing the machinery 
during such period (/>). So, also, tenants may be restrained from 
committing breaches of their farming covenants (c). The circum- 
stance that a lessor has a right of entry for breach of covenant 
does not preclude him from applying for an injunction to restrain 
the commission of the breach {d). 

Purchasers. Purchasers or owners of lands and houses may be restrained 

from violating covenants restricting the user or enjoyment 
Authors. thereof ((?). Authors, who have sold the copyright of works 

published by them, may be restrained from publishing works 
Husband and in breach of covenant (/) ; and, in a proper case, a husband (gr) or a 
wife. prevented by injunction from committing breaches 

Miscellaneous, of negative covenants contained in a separation deed. So, also, 

defendants may be restrained from ringing church bells at stated 
times contrary to covenant (i), and a man who has agreed not to 


{u) McEai-horn v. Colton, [1002] A. C. 104, 1*. C. 

(a) J\Iosiy7i V. Lancaster, Taylcr v. Mostjpi (1883), 23 Ch. D. 583, C. A. ; and 
Mexhorovyh (A’aW)v. i/oifer (1843), 7 Beav. 127 (where the injunction was 

in effect mandatory). 

(b) Jlamilton v, Dunsford (1857), 6 I. Ch. R, 412. 

(c) Grey de Wilton (Lord) v. (8’axon (1801), 6 Yes. 106; L'Jeming t. Snook 
(1842), 5 iieav. 250 ; Lyhhe v. Hart (1885), 29 Ch. D. 8, C. A. ; Chapman v. Smith, 
[1907] 2 Ch. 97 ; and see p. 245, post. In I.yhhe v. Hart, svp>ra, the injunction 
was granted against the trustee in bankruptcy of the tenant. As to covenants 
of this kind running with the land, see Chapman v. Smith, supn'a (where the 
injunction was granted at the suit of the assignee of the reversion). See also 
titles Landloiu) and Tenant ; Real Peopekty and Chattels Real. 


fd) Parker v. Whyte (1863), 32 L. J. (CH.) 520. 

(e) Kemp v. Sober (1851), 1 18im. (n. S.) 517 (covenant not to cany on any 
business) ; A.-G. v. liriyys, A.-G. v. Birminyltam and Orford Junction Rail. to. 


W. R. 820 (where the erection of a public-house, which was impliedly, though 
not expressl}', forbidden, was restrained) ; Manners (Lord) v. Johnson (1875), 


(covenant not to use house otherwise than as a dwelling-house broken by 
it as a boarding-house for scholars) ; Royci's v. lloseyood, [1900] 2 Ch. 388, C. A. 
(covenant that not more than one house should be erected on a plot broken by 
erecting flats, and a covenant not to use a house otherwise than as a dwelling 
house broken by using it for fiats); Abbey v. Guiteres (1911), 55 Sol. Jo. 
(covenant to keep windows obscured andfixeil). See also title EQUii'-i', Vol. i-IU-j 


p. 100. 

(/) Barfield v. Nicholson (1824), 2 Sim. & St. 1 ; Luiramw. Stijf (ISoO), 5 Jur. 
(n. S.) 947 ; and see Ainsworth v. Beidley (1866), 14 W. R. 630, where the cove- 
nant was not to publish a magazine of a particular description. In such a case 
the court would not take so harsh a step as to stop publication altogether unti 
the hearing, but would limit the injunction to the named magazine only (miaj 
(g) Sand€7's y. Rodway (lSb2), 16 Beav. 207; Ilioit v. Hunt ( 1 ^ 02 ), 4 Be • 
F. & J. 221 ; see, generally, title Husband and AVife, A’'o1. XAH., pp. ff y to/ 
(/i) Besanty. ]lbo(/ (1879), 12 Ch. D. 605 ; andsee J/ars/m// V. 

5 P. D. 19; Clai'k v. Clark (1885), 10 P. D. 188, C. A. 

(i) Martin v. Nutkin (1725), 2 P. AVms. 267, 
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enter up a judgment nor to publish it in any way, may l)e restrained Sect. 4. 
from advertising it for sale, where the threat for sale is not made Protectionot 
land fide for the purpose of sale, but only to get better terms {k). Contractual 
The court has jurisdiction to restrain the breach of a contract Rights, 
not to apply to Parliament (/). 


519 . The court will also enforce by injunction negative covenants Coven.mts in 

in restraint or partial restraint of trade, where such covenants are of 

not wider than is reasonably necessary for the protection of the 
covenantee and are not injurious to the public interest (w)- 

_ 520 ._ Similarly, where the injunction asked for is a mandatory Mandatory 
injunction to enforce a negative contract, the main point is whether ■''junction, 
the contract has been broken or not(/(). In such cases, as a general 
rule, a mandatory injunction will be granted, although no damage 
or injury is shown («), though in special circumstances the court 
may refuse the mandatory injunction and give damages instead (p). 

521 . In the case of an application for an injunction by a Reversioner 

reversioner, somewhat different considerations ajiplv; and, in order ""'stshow 

to obtain an injunction to restrain the breach of restrictive covenants 
affecting the estate, he must bring his case within the legal prin- 
ciples applicable to damages and show that special damage is done 
to the reversion {q). 


522 . Where property is acquired by gift or purchase by one 
peison from another, with knowledge of a previous contract, 
awfully and for valuable consideration made by the latter with a 
third party, to use the property for a particular purpose in a 
specihed manner, the acquirer will be restrained from usiim the 
property in a manner not allowable to the donor or vendor (r).° The 
jurisdiction of the court to restrain the breach of covenants 
restricting the user of land is not confined to covenants which run 
with the land at law {s). The question is, whether the party shall be 

(i) Jamieson v. Teaejue (1857), J Jur. (x. s.) 1200. 

(l) Heathcotev. North Staffordshire Rail. Co. (1850), 2 Mac &G 100' .1 C v 

\yariisie nail. to. v. ^orth W estern Rail Co 9 TC A’- T . j> r i 

(m) Nordenjett y. Maxim iordenfelt Guns and Ammunition Co 118941 A C 

vZom ’ ^ generally, title Trade and Trade 

loi)!^ ^M-hent Rail. Co. and South-Eastern Rail. Co. (1867), 3 Ch. App. 

[o) Manners (Lord) v Johnson (1875), 1 Ch. D. 673, 679, 680. 

W R V. Zaw (1870), L. E. 9 Eq. 630; KitLeyy. Haviland (1871) 19 

G.’j.’& Sm.TeS.^C “"rf ^ovei- Rail. Co. {imd), 2 De 

If, generally, titles 
AN?CTlATTELfEE'!^.“'‘“*‘*’ LANDLORD AND TENANT ; EeAL PROPERTY 


CovenanU 
restricting 
the user of 
land. 


H.L.— XVII. 


R 
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Sect. 4. 

Protection of 
Contractual 
Rights. 


Contract with 
positive and 
negative 
covenants. 

Positive 
covenants 
incapable of 
specific 
performance. 


permitted to use the land in a manner inconsistent with the contract, 
entered into by the person from whom he acquired it, of which he 
had notice when he acquired it (a). This doctrine is, however, limited 
to restrictive covenants, and will not be extended so as to bind in 
equity a purchaser taking with notice of a covenant to expend money 
on repairs or otherwise which does not run with the land (6). 


Sub-Sect. 3. Contract containing Express Covenants, hath Positive and 

Negative. 


523. In the case of a contract containing both positive and 
negative covenants, the^ court can, and will, in a proper case, restrain 
breaches of the negative covenants with a view to the complete 
performance of the contract (c). This jurisdiction will be exercised 
even where the positive covenants are of such a nature as to be 
incapable of specific performance, as, for example, in the case of a 
contract for personal service (d), or for the sale of chattels (e). 


(a) Tulk V ^loxlaiy 1848), 2 Ph. 774, 777, 778; Coles v. Sims (1854), 5 
it® ^2., A. ; Aiisterherrg v. Oldham Corporation (1885), 29 Ch. D. 

(18G0), 1 Ch. App. 463; Western v. Macdermott 
V. lievitt (1877), 7 Ch. D. 224 ; Holloway 
2 Ch. 612 ; Re Nishet and. Potts’ Contract, [1906] 1 
un. 686, L. A. ; anti see Wilkes v. Spooner (1911), 65 Sol. Jo. 479, 0. A. (a new 

ep>ee, who takes with notice of restrictive covenants existing between a former 
lessee and a purchaser from him before such former lessee surrendered his lease, 
IS not bound thereby, but can deal with the premises in any way in which he is 
^ terms^ of his lease). See generally, for further instances in 

which persons acquiring property have been held to be bound by restrictive 
covenants, and against whom injunctions have been granted, and as to what 

constitutes sufficient notice, titles Equity, Vol. XIII., p. 100 : Real Piioperty 
AND Chattels Real. 


y. Oldham Corporation, supra. See also title Equity, 

Vol. XIII., p. 100. 

{c) liankin v. Husldsson (1830), 4 Sim. 13. Relief will not be refused 
merely because there are other covenants by the plaintiffs which may possibly 

Western Bail. Co. (1846), lo L. J. (CH.) 
ot affirmed on appeal (1846), 2 Ph. 44; and see Waring v. Manchester, 
IdlieJjidd and Lincolnshire Rail. Co. (1849), 7 Hare, 482). An inj'unction will 
not, however, be granted with a view to specific performance of an agreement to 
giant a lease where, if the agreement was specifically performed, the lease could 
be put an end to by the clause of re-entry which the lease would contain {Gourlay 
y. Somerset {Duke) (1812), 1 Ves. & B. 68, per Lord Eldon, L.C., at p. 72). 

W Y. Colman (1812), 18 Ves. 437 (where a man was restrained from 

T? p other than a particular theatre) ; Lnmley v. Wagner (1852), 1 

Ee U. M. & G. 604, overruling Kembley. Kean (1829) 6 Sim. 333, and Kimberley 
V. Jennings (1836), 6 Sim. 340 (where the defendant was restrained from singing 
elsewhere than at the plaintiff’s theatre) ; Stiff y. Cassell (1856), 2 Jur. (N. s.) 
348 (where an author was restrained at the suit of the publisher of a newspaper 
from wntog for any other newspaper) ; Daggett v. Byman (1868), 16 W. R. 302 
(where the defendant was restrained from setting up the same business as that 
of the plaintiff in the same neighbourhood); GrimsUm v. Cuningham, [1894] 

1 Q. B. 125 (where the defendant was restrained from acting at any other 
theatre than that at which the plaintiff’s company plaj'ed) ; Robinson {Wilhom) 
Co., Ltd. y. lleuer , [1898J 2 Ch. 451, C. A. (where the defendant was restrained 
from engaging in any business completing with that of the plaintiff, his employer, 
in breach of negative covenants). But an interim injunction ought not to be 
granted where the result would be to prevent the defendant from earning 
his livelihood {Palace Theatre, Ltd. v. Clensy and Hackney and Shepherd' s-Bush 
Empire Palaces, Ltd. (1909), 26 T. L. R. 28, C. A., per Vaughan Williams, L.J. • 
(e) Dietrichsen y. Cahhurn (1846), 2 Ph. 52 ; Donnell v. Bennett (1883), 
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provided that the negative part of the contract is capable of bein^ 
separated from the rest of the contract (/) and. wlmre the contract 
IS one relating to personal services, is not unreasonable (q). In such 
cases the court repudiates the idea of indirectly compelling per- 
ormance where it could not directly enforce it ; but it gives all the 

nfnt looking to the effect which may ulti- 

who IS disposed to break his contract (h), although the effect o^ 

This doctrine has, however, been criticised (A), and is not to be 

thiq^l ^ A ' th'it the right to an injunction in cases of 

this kind mil not now be held to depend upon the usrof a 

negative lather than a positive form of expression, and that if the 

substance of the contract is such that it ought not to be iierformed 

speciffcally, an injunction will not be granted merely because the 

ei Hand, vill the injunction necessarily be refused merelv 
because the agreement contains no negative stipulation (m). ^ 

Xeqative ('orenunts. 

covenant^thrionr? 'Inf covenant, but only an affirmative Sometimes a 

peifoimance ot the covenant, will sometimes, in special cnses 
interpose to prevent that being done which would be a deinrtu, ; 

Z;rl niStr <“»■ .Kurt 

poits a negative covenant not to act inconsistently with the 

417f jo-f e I' «« >■ V. Potter (lsU2j, J Do G. F. & J. 

the injunction was Ln-anted) Althono-b ■» rri + * v* (''here, however, 

his covenant while still a:' a ipr;^ f ne^ cannot sue an apprentice on 
soinethiiif,' after tho appreiUmeshi.) ’is j" “kstain from doing 

after the termination of\\m M injunction 

[191 1] 1 K. D. ;J 04 ). 'd'Prenticeship, if it is reasonable (Gculd v. Thompson, 

(h) Ite Mattes v Gibson (18o9), -1 De G. & J. 076 .,c,n 

(i) Lnmley w. H uty/fer (lSo*i) 1 L)e O Af a t 

L.C., at pp. 615, 616. ’ ■ ^ Ftr Lord Sr. Leox.vhds, 

ci 0876 ),'^ l!'7{!^'i6‘ fIo 1 °' -'^’<'rth-lVestern liaiL 

- licm. & '"■ London 

XEvi L.J.',' at^ 2 Ch. 416, C. st., p.r Lixn- 

r^“-- at p- Ai^T'noHudil] nZuItimtii o/oh'^D ^aii. 

[1.8J4] a Ch. 054; Khrmuu v. BarihohJnftr ' v* Boromn^ 

^ 0 ., Ltd. 6'tWer, [1901] o Ch 790 * /v -^^^trvpolitun Electric Supply 

413; and see infra In 7W ^^^. Jurchner d; Co. v. (Jruban, [1909] 1 Ch 

the Court of Appeal held S it w.f J"- 1^4, C. A. 

®P^eific performance was imno^Til 1 ^ f 

t’y.T'II^^'luate remedy for the non!^ol:i^'.!“ ‘’[ITS®® “'i 
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Protection of 
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which a nega- 
tive covenant 
has been 
implied. 


Covenant 
for quiet 
enjoyment. 


Removal of 
fixtures. 


agreement, and restrains by injunction the breach of such implied 
negative covenant. The law is, however, in rather an indefinite 
state as to when an injunction to restrain breaches of covenant 
ought to be refused, on the ground that specific performance is 
impossible, and there is no distinct line to be found in the authorities 
c ividing the class of case in which the court, feeling that it has no 
power to decree specific performance, nevertheless grants an in- 
junction to restrain the breach of one or more of the stipulations in 
the contiact, from the class of case in which it declines to interfere (o), 

^ 625. Thus on the one hand a contract to give a party the first 
refusal of property is deemed to involve a negative contract not to part 
with the property to any other person without giving that first 
le usa ( j)), and a covenant by a man to take the whole of the electric 
eneigy requipd for his premises from the plaintiff implies a negative 
covenant not to take electric energy from anyone else (g). 

0 a lessoi M'ho has covenanted with his lessee for quiet 
enjoyment will be restrained from acting in such a manner as to 
c epine his lessee of the benefit of the covenant (r). A covenant by 
an underlessor to observe the lessee’s covenants in the head lease 
vi not be affected by such underlessor subsequently surrendering 
us lease and taking a new one not containing the old restrictions, 
and in such a case the underlessee will be entitled to an injunction to 
lestiain ms lessor from acting in contravention of such covenants (5). 

Again, lessees, who have covenanted to yield up at the end of the 
enn all fixtures, will be restrained from removing trade fixtures (t) ; 
and an injunction rn ay also be granted to restrain a lessee from 
pulling down buildings on the demised premises and carrying 
OTay the materials just before the end of the term, notwithstand- 
ing a covenant by him to repair and surrender the same in good 

M L. R. 17 Eq. 132, 141 ; Keith, Frowse & Co. 

V. National telephone Co., [1S94] 2 Cb. 147, ik 

(p) Manchester Ship Canal Co. v. Manchester Racecourse Co., [1901] 2 Cb. 

; ^ ; compare Ryan v. Thomas (1911), 55 Sol. Jo. 364. 

[q) Metropolitan Electric Sitp 2 >ly Co., Ltd. v. Oinde?', [1901] 2 Ch. 799; and 

^owse & Co. V. Ratioiial Telephone Co., suina (where the defendants, 
y ^ f ^ to erect and maintain a telephone wire, were restrained from 

Paitisson v. Gilford 

_i v j ^ •--»s/i^t..,[1911]l Ch. 219. Rut a landownei 

the right of shooting for a term of years over his land will 
not be thereby prevented from cutting timber as he thinks fit in the ordinary 

of his land, although injurious to the shooting keanis v. 

ou injunction was granted in Tehh v. Cave, [1900] 1 
V *4.1, ’ ^ though neither the title to the land nor the possession was affected 

by the act complamed of, but the con-ectness of this decision has been doubted; 
see Davis v. Toivn Properties Investment Corjioration, Ltd., [1903] 1 Ch. 797, C. A. 
Ixeneiali}, as to what acts will amount to a breach of a covenant for quiet 

enjoyment, see title Landlord and TEN.^J^T. 

(s) Piggott V. Stratton (1859), 1 Be G. F. & J. 33, C. A. As to preventing 
bleach 01 a covenant b)’ a party who at the date of the covenant had no power to 
j^riorai it, but who subsequently becomes able to do so, see Newmarch v» 
Brandliny (1818), 3 Swan. 99. 

(0 Bidders. Trinidad Petroleum Co. (1868), 17 W. E. 153; and see Sunder- 

v. Bewton (1830), 3 Sim. 450. See also Lamhourn v. McLellan, [1903] 2 

Ch. 268, C. A. (where the general words of the covenant were held not to include 
trade fixtures). 
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condition (a). So, also, although the court cannot specifically enforce 
a covenant to repair, it will in a proper case restrain a defendant from 
injuring or removing property {h ) ; and, similarly, it will prevent the 
lessee of an inn, who has covenanted to keep it open as an inn, 
from doing acts which would put it out of his power or the power 
■of another to carry on the business (c). Again, a tenant of a farm, 
who has covenanted to manage and cultivate his farm in a husband- 
manlike manner, may be restrained from committing voluntary waste 
or acting contrary to the custom of the country (d) ; but, if what is 
asked for is in reality judgment for specific performance of the 
covenants in a farming lease, the court will decline to interfere (/-). 

So, also, a corporation, which grants the exclusive right for a 
limited period to persons to sell certain goods on its prennses, will 
be restrained from evicting such persons (y ), or from permitting 
the sale by other persons of like goods (//). *’ 

526. On the other hand, the court will often decline to import a 
negative into contracts of this kind and to interfere by wav of 


Ik 


PO V (1810:, 18 Yes. : but 

JUlntosh and 1 Imiirocdiunts ('a.. Ltd. (1801), (il ],. J (q b ) 16-1 

(where liowovor, the que.stion arose long before the end of the lease) ’ 

flMMl n 'r' (I'Wi), -Miro.U. C. 61; La„e y! X,,rdi,jah 

'• 

(d) See title AGiucumntE, Vol. I., j,. uji ; and in addition to the eases there 

y Lee (1816), L> A es. cV B. 641) ; L.jhhe y. //«,•), [1886] W. X. 
+■ ’ the removal of hay, >traw, dun" or manure produced on the 

arm); liorjcrs y. J me (lS^-19), l.’J Jur. S20 (turnin" goats into a wood). In 
Jfislon) y. ■ - (ISOt)), 10 Yes. 170, the breach was in respect of the implied 

hnir'l ^ 3 'ear to tLat the farm i a 

jQU&bandmanlike manner. a ui a 

(e) yV/f/ips V. Jarhon (1SS7), 50 L. J. (cii.) 550. 

(n Jlolmes \ h'asfern Counties JtaiL Co, (1.S57). 0 Iv. J. 075. 

_ [!p Altman v. Itofjal Afinarinm Sorietf/ (lN70), 0 Ch. I). 228; and for further 
instances where the court has interposed to restrain acts in violation of or 

the absence of any iiUatiAo 

covenant, see i^cnimarch v. lirantl/ino Msis^ Swnn o(» • 7 j; -i/^ 
'Jreebij (18h2), S Jur. (x. s.) 990 (to restrain the obstruction of rights of way)'* 

and Oxford Jnnrtwn Hail. Co. (18641 ;> W if ■ Ts vl f 

i tiiat 'provided for bj^the'^-ree- 

meut) , Iro;/hy y. Lovelace [Earl] (186!)), John. 666 (to restrain n landlord 
from interlenng w.th his tenant in the exercise of the exclusive H-di of 

0866)" 4 Mai bio ll^rtv’ v. rempheU. 

lh..,L, 

iJg by 

1870), 5 

7 Aiiimuci ui Liams ai a station!* Wolrf-r 

L r*” ^^arth-Western Hail. (’o. (1876' 

Emelin t defendants to use their line as a-reedi 

Hnneatoa Lcral Hmrd y. General Setva,je Co. (1876), L 1{ •>() En l"f ffron 

■Jw RsP IXfJf s® as to be a nuisance or damage to th. 

ioVt?doTo folThi“^ ""fU T of rates i.J breach of an agn-eeLen' 

Ln of ‘a contm Y f 77 ‘ defendant from preventing the duo Lecu 

purchaser). ^ ^ pui-chase of timber to be cut and removed by tin 
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Injunction. 

injunction to restrain the breach thereof. For examulp h wi'il 

nr ' ’f ^ contract for personal service ft) 

which are of chattels 

would reauire tho nnnaf onforceable (j), or where the contract 

always declined to give (A-), or if the terms sought to be enforced 
them outX indefinite to enable the court to carry 

the Lurt hitm-l -P specific performance (m). Nor will 

negative in form ‘ injunction when the contract, though 

negative in form, is affirmative in substance {n). 

thereof i-Mf-rninprl^ negative covenant be implied and the breach 

of sul ? plaintiff’s part being 

• — _ as to be incapable of specific performance, is 

JhltlA ; “"d 

Useful Knowhdae q q-^ ^ v. Society for Diffusing 

Y i Q ^ 9 ; Pickering v. Ely {Bishop) (im), 2 

J"/; r«, a<l. {1864), 2 item. 


an actor W npX . ^ ■ T "'here Malins, Y.-C., restrained 

in terms that wpi theatre although there was no stipulation 

6o L J inUtT l, CWira«ev. Exchange Telegraph Ch (1896), 

OJ Jj. J (Cir.) S34 (where the contract, rpl«+ori / 


fir> T, J /pit \ uQi ' ^^vw.,u»c V. L.,Kxnuiige leiearapn uo. (loyoj, 

• ' ^ L,, ere the contract related to a chattel coupled with personal 

Uornfon v. Aemlall (1863), 11 W. E. 352, C. A., and VtVrt v. 

V ^ J * Cl _1 J 1 ^ t ^ ^ 1 


service) ; see also 

Bidln, (kM\ -A iw’"' -i7 ^loooj, 11 \Y. li. 362, U. A., and Firi/i v. 

neo-ative in tPi-mo I'a \ ^ covenant, though not absolutely and clearly 

clear and dphSiifa f * ^ negative covenant if it is sufficiently 

SataafE™ ^ court to see exactly what is not to be done 

432 twherf an J’ (18^ ' )- ^ Jur. (n. s.) 

theatre althnno-l, +>. restrained from acting elsewhere than at the plaintiff’s 

wheie^’miisUf^ stipulation that he should not act else- 

saura at^^Vr overruled; see WhiUvood Chemical Co. v. Hardman, 

on the ''round VhTt ^ su],ra, is referred to and passed over 

comnavp Wp^^ ^ argued and that the defendant did not appear; 

Sed an iT. ’ J- "4 Sol. Jo. 784 (where the court 

missini? the ^“Junction to restrain the managers of a school from dis- 

tciminftpdf employment should have been lawfully 

J i/d? /vi- f 182; see Baldwin v. Society 

under a chnrfpi / but as to the case of a ship engaged 

471 77 euurtei-party, see p. 247, post. ^ 

llfi r A ” Chamhei-s Association, [m3] 1 Ch. 

refused til’ (18'4), 31 L. T. 632 (where the court 

covenant nn^' “ Mandatory injunction to compel a tenant to perform a 
covenant on his part to keep the land in cultivation). 

Crysto? Palace Co. (1855), 3 Sm. & G. 119, 124; Be 

f & 2Sr%qn 29C ; Loi y. Irmes (1864), 4 De G. 

J. A. bm. 286, 290 ; Bernard y. Meara (1861), 12 I. Ch. E. 389. The iurisdiction 

ot the court is m an eminent degree discretionary, and ought to he guided and 

substantial justice requmes between the parties [Loiv v. Innes, 

7 ie”-\ Crystal Palace Co., supra ; Hamilton y. Bimsford 

(1807), 6 1. Ch. E. 412, 416. ’ i > 

1 riu^ [iS94] 3 Ch. 654; Eirchner & Co. v. Gruhan, [1909] 

I Un. 41o» 
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wholly executory (o), and in such a case a submission by the 
plaintiff specifically to perform his part is not sufficient (pj. 

528. A vessel engaged under a charterparty is regarded as a chattel 

of peculiar value to the charterer; and, if a charterparty is hand fide 

entered into between the owner of the vessel and the charterer, 

the latter is entitled to an injunction to restrain the former from 

employing the vessel in a manner inconsistent with the charter- 
party (q). 

Sub-Sect, b.— Effect of Plaintiff' s Comhid. 

529. The court takes into consideration the conduct of the 
party seeking the injunction. Relief will be refused if the plaintiff 
does not come to the court with clean hands (r). So, also, where 
one party to a contract containing mutual covenants tails to perform 
his part, the other party will not be restrained from committing a 
breach of a negative covenant on his part(s). 

Ihe fact that the plaintiff has committed trifling breaches of 
covenant (a), or a trifling hreach of another covenant which has 
caused no injury to anyone (h), or a breach of a covenant which is 
altogether of minor importance (c), will not, however, preclude him 


Uchfieh! amt Tunhriihje Wtlh Rail. Co. (ISCJ), 1 Hem. & M, 

{l>) Ihul 

( 7 ) l)eMattosy dihsun (1859), 4 De Tx. & J. 276. 299, discussed in Whitwood 
C/iem;ca/ ( o 2 Ch. 416, 429, C. A. ; and see Ihrrte Bau Bteam 

I /rn\ i V. Be.ddndes (1860), 30 

p. J. (cn.) -lo, , Messayertes hnpcnalcs v. Raines (ISSJ), 11 W. R. (where thp 

injunction was against purchasers ot a ship with notice of the charterparty to 
vD" performance thereof? i Xfet’ v 

to Serin y. Rfshonles, snpra, the 
wnoi IS entitled to an injunction restraining the charterer from doim- anythims 

inconsistent with the charterparty. See also title Siiu-piMi ami \ rvic ittov 

{r) SUff y CasselUmH), J Jur. (x. s.) ;i-18 ; Jlaytl^ ey. 

Oo.S, andaee Ho rnes V. Raskrn Votmiies Rail. Co. (1857), a K. & J S75 68'l' 
Mnnro y. ]Uvefi,oe and Briyhtlinysea Rail. Co. (18(15), 4 De G J & .Sm. tS’ 
<33, C. A. , (jTinxstoii v. Cnriiit<iho.)i\ ri894n 1 O Vi !*.>■ ^ t 

yin/f ’ mipostino ^'0., 'Ltd. J^/r■Lo;^\l wf A. c 118 

negatiyo coyenants on the part of the defendant were implied C ’see £ to the 

former of these cases, ll7,fOcood Chenriral Co. y. /Sma’ m wLie 

containing mutual grants the plaintiffs have 

tXtitarSthetf anS\at'enfo\ed'it 

(IBoli), i K (f 81) and Yorks/nre Rail. Co. 

M Resaut v. Hood (1879), 12 Ch. D. (105. 

(c) ctntty V. ij;S 
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Contractual 
Rights. 


Effect of 
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ta obtaining an injunction (d) ; and, even if he has been guilty 
of misconduct in not strictly and honourably performing his part 
ot the agreement, an injunction may be granted, where it is quite 
impossible in the circumstances of the case to estimate the damage 
to which he would be exposed if it was not granted (e). 

530. The plaintiff may also lose his right to an injunction by 
acquiescence or delay (/), especially where a mandatory injunction 
IS sought^). Mere delay (h) by a plaintiff in taking steps to 
prevent the continuance of a breach of a restrictive covenant will 
not, however, amount to such acquiescence as to disentitle him to 
rehet(i); but if he delays instituting his suit, notwithstanding the 
lact that the defendant is, to his knowledge (k), expending money 
m the erection or alteration of buildings (1), or if he acquiesces in 
the proceedings of the defendant (m), he will lose his right to an 
injunction. So a lessor or vendor, who permits some tenants or 
purcnaseis to commit breaches of restrictive covenants entered into 

4 ^^' be entitled to an injunction to restrain 

e other tenants or purchasers from infringing such covenants (n). 

01 will relief be granted where there has been for a considerable 
ime a violation of the agreement in respect of which relief is sought 

((/) See Besant Y, Wood (1879), 12 Ch. D. G05, per Jessel. M.E., at pp. 627, 628. 
e) 7/o/mes V. Lastern Counties Rail. Co. (1857), 3 K & J. 675. 

1 Tunbridge (1854), 3 Eq. Eep. 240 ; Pollard v. Clayton (1855), 

1 A. & j. -ibl - Ilope V. Gloucester Corporation and the Charity Trustees (1855), 1 

V ^^^aythorne v. Fahner (1864), 11 Jur. (x. s.) 230: and see 
p. 210, ante. ' v ; > 

id) See p. 216, ante. 

(A) Eiffel ent considerations apply in the case of laches where an ordinary right 
18 interfered with, as in the case of nuisance, and the case where the plaintiff’s 
right is founded on contract {Price v. Bala and Festiniog Bail. Co. (1884), 50 L. T. 

(z) Northumberland {Duke) v. Bowman (1887), 56 L. T. 773. 

I f the person entitled to insist upon the contract is unaware that 

expenUiture is taking place on an erroneous construction of the contract, delay 

Festiniog Rail. Co., supra, at p. 790). 

T *^ '^^'“"*^(1^22), Turn. &E. 18, 2'6 ; Johnstone w . HalUim), 2 K 

J.414,42o; Eastwoody. Lever (1863),4De G. J. & Sm. 114, 126, 0. A. 

now'll 28 Ch. E. 103, C. A. ; and see Osborne v. Bradley, 

LiyuJJ l bh. 446, per Farwell, J., at p. 451 ; but the fact that the plaintiff may 
ave passively acquiesced in one breach of a covenant will not disentitle him 
to an injunction to restrain another breach (Lloyd v. London, Chatham and 

JJOV^T T T \ 4 a tt- j_. a/\s\ 


also by each purchaser with all the others {PeeJc y. Matthews^ 8 up 7 u) ; and 
see ge^rally as to a vendor’s right to enforce restrictive covenants and 
as to the right of purchasers of an estate sold in lots or under a building 
scheme to enforce, inter se, the observance of the restrictive covenants subject 

i® sold, and the circumstances under which the right to 
may be lost through delay and acquiescence, titles Equity, 
Vol. AIII., p. 102 ; L^mLORD axd Texaxt ; Ee^al Property and Chattels 
Eeal. In cases of this kind, however, an injunction Avill not be refused where 
the breaches which have been permitted or acquiesced in are small or of minor 
importance {Western v. MacDermott (1866), 2 Ch. App. 72; Richards v. Revitt 
(1877), 7 Ch. E. 224; Osborne v. Bradley, [1903] 2 Ch. 446, 457; and see 
Kmght V. Simmonds, [1896] 2 Ch. 294, C. A.). 
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by both the plaintiff and the defendant (o) ; and a man may by 
acquiescence lose not only his right to an injunction, hut even his 
right to recover nominal damages (p). 


Sub-Sect. 6. — Injnnction in Aid of Sit&'ific Performauf'e^ 

531. Pending a suit for specific performance, tlie court will grant 
an injunction to restrain the vendor from dealing with the property 
if there is a clear undisputed contract {(f ) ; but, if the contract is 
open to doubt, the question becomes one of comparative con- 
venience, and an injunction will be granted or refused according to 
•the side to which the balance of convenience inclines (r). Where, 
on an agreement for the sale of a house at a fixed price and the 
fixtures and furniture at a valuation to be made Ijy a named 
peison, permission to enter the premises for the purpose of making 
the valuation is refused by the vendor, a mandatory injunction 
may be granted to compel him to allow the entr}^ to enable the 
valuation to proceed (.s). So, also, a mandatory injunction in aid of 
specific performance may be had in a case where it is necessary for 
the preservation of the property sold, and what is necessary to be 
done can be done by the defendant at little inconvenience and 
small expense («). A purchaser will not, however, be restrained 
at the suit of the vendor from purchasing an estate on the ground 

lliat he will be thereby rendered unable to perform his contract 
with the vendor (/;). 


Sect. 5. — Injunction aijainst Partners, 

532. The court will restrain a partner from violating tlie terms 
of his partnership contract, or acting inconsistently with his 
duties as a partner, both during the partnership, and whether oi 
not dissolution is also sought, and also after dissolution (u). In 
the case, however, of a partnership determinable at will, the 
court will not usually interfere unless dissolution is also prayed ; 


set/ V. JJodd (1881), 62 L. J. (cm) 84. 

llty V. Londo?i Bank of Scotland, Ltdfmd), 3 De G. J. & Sm. 03, C. A 
{Ji ler V, k)pi//er (1810), 3 Swan. 650; JIart v. lh r>cl<j (1873), 8 Ch. Ap 
AUgood V. Merrghad and JJarlington Bail. Co. (1880\ 33 Ch I» 57 


(o) Sheard v. U'ehb (1K5-I), 2 W. R. 3-13. 

'l>) Kelsey v. Dodd (RSSl), 52 L. J. (cit.) 34. 

/y) Iladlty " ^ 

and seo ISpilh 

'■ Hail. Do. (I88(ij, 33 t'h. D. 57 

0 plaintiil, an unpaid vendor to a railway company, had obtained an ord 

against the company m an action to enforce his lien, that the defendants shou 

ras^entlS I'’f’'"^“fe-money, with a declaration that 1 

was entitled to a hen and might on default of payment apply to enforce it b. 

the order contained no order of sale. On default of payment tCrbeh 

vidence that the land was unsaleable, an injunction was <u'antk to restra 

» iSTf iSr 

/ V » r « . 


Lid., supra (where, however, t 
V. Lark (1884), 27 Ch. B. 497, C. 


injunction was refused) ; and see Drestoii v 
(where it was granted). 

W Smith V. Deters (1875), L. E. 20 Eq. 511. 

S Seri? : “"<1 see K. S. C., Ord. 52, r. 3 

See hirther th le ^ Co- if'A, ir>dyht v. , Same (1804), II L. T. 5i 

oct, iurtnei title bi-Ecimc Eehfokmanck. 

(^) bee title Paktxeksijip. 


Sect. 4. 

Protection of 
Contractual 
Rights. 


In aid of 

specific 

performance. 


Jurisdiction. 


Partnership 
at will. 



250 


Injunction. 


Sect. 5. 

Iiy unction 
against 
Partners. 


Misconduct 
which will 
induce the 
court to 
interfere. 

A partner 
seeking relief 
must do 
equity. 


Acquiescence. 


Appointment 
of receiver. 


for the defendant might immediately put an end to the part- 
nership (d) though if the act complained of is one which tends 
towards the destruction of the partnership property, an iniunc- 

tion will be granted, notwithstanding the fact that dissolution is 
not prayed (r). 


533 . To induce the court to interfere by injunction between 

partners a serious case of misconduct must be made out (/). Mere 

squabbles and improprieties arising from incompatibility of temper 
are insufficient (g), r j 


4.1 A complains that his co-partners do not do 

tlieir duty towards him must be ready at all times and offer to do 

IS duty towards them Qi), Thus an application for an injunction 
to restiain the defendant from receiving or dealing with partnership 

propert}^ founded on charges of misconduct, will be refused if the 
plaintifi has himself acted improperly (i). 

The acquiescence of one partner in acts similar to that complained 
01 may also disentitle him to relief against his co-partners (/i). 

. principles upon which the court acts in granting an 

injunction and apjiointing a receiver of the partnership projierty are 
distinct (^). The appointment of a receiver does, in fact, operate 
as an injunction (?n), because the court will not allow its officer to be 
mterfered with (??), and can grant an injunction to restrain such 
interference (o) ; but the appointment of a receiver operates to 
exclude all the partners from the management of the partnership 
affairs, whereas an injunction may be directed to some or one only 
of the partners, and therefore it does not follow that, because a 
leceiver would be refused, an injunction, restraining one or more 
of the partners from doing what is complained of, would also be 
refused (p). Sometimes an injunction as well as a receiver will be 
granted for the purpose of marking the court’s sense of the conduct 
of the parties who have misconducted themselves (^). 


(</) Peacock V. Peacock (1809), 16 Ves. 49; 31iles v. Thomas (1839), 9 Sim. 
606, 609. 

(e) Miles v. ThdmaSy supra (where, however, the injunction was refused, there- 
being no danger of the subject-matter in dispute being lost). 

(/) See 'Waters Taylor (1808), 15 Yes. 10; and title Partnership. 

(v) See Goodman v. (1820), 1 Jac. & W. 589; Marshall v. Colman 

(1820), 2 Jac. & W. 266; Smithy. Jeyes (1841), 4 Beav. 503; Anderson v. 
Anderson (1857), 25 Beav. 190. 

[h) Const V. Harris (1824), Turn. & E. 496, per Lord Eldon, L.C., at p. 524; 
and see Smith v. Fromont (1818), 2 Swan. 330. 

(z) Littimood v. Caldwell (1822), 11 Price, 97 (where the plaintiff had 
improperly taken away the partnership books). 

(k) Glassinyton v. Thwaites (1823), 1 Sim. & St. 124, 131 ; and see Powell v. 
AUarton (1835), 4 L. J. (cn.) m. 

■ (0 See Hall v. Hall (1850), 3 Mac. & G. 79, 85; and generally, see titl& 

Eeceivers. 

(?n) Evans v. Coventry (1854), 5 De G. M. & G. 911, 916, C. A. 

(n) Helmore v. Smith (2) (1886), 35 Ch. D. 449, C. A. 

(o) Dixon V. Dixony [1904] 1 Ch. 161. 

(p) Hall V. Hally s^ipra. 

Ci) Evans v. Coventry (1854), 3 Drew. 75, per Kindersley, V.-C., at p. 82. 
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Sect. 6. — Injunction arfainnl Mortgarfors and Mortgajrrs (r). 

536. Where sufficient grounds for relief are sliown, the court can 
interfere to restrain an improi)er exercise by a mortgagee of his 
power of sale(s); but the court will not interfere with a mortgagee 
in the exercise bond fide of his power of sale, for the purpose of 
realising his debt and without collusion with the purchaser, even 
though the sale may be very disadvantageous, unless the price is 
so low as to be evidence of fraud (/). 

An injunction may be granted at the suit of the charterers from a 
mortgagor of a ship to restrain the registered mortgagees (who are 
out of possession) from dealing with the ship in any manner which 
may interfere with the execution of the charterparty, provided that it 
is not shown that the charterparty is in any way prejudicial to the 
pfficiency of the mortgagees’ security (a), but, if the charterparty 
impairs their security, the mortgagees are not bound by it (//). 

_A mortgagee can restrain a mortgagor in possession from com- 
mitting such waste as would render the security insufficient (c). 

\\ hen a manor with an advowson appendant is mortgaged (d), 
an injunction may be granted at the suit of the mortgagor to 
restrain the mortgagee from presenting before foreclosure 

537. A mortgagor in receipt of the rents and profits has a 
sufficient interest to enable him to maintain an action for an 
injunction to restrain an injury done to the mortgaged property 
without joining the mortgagee (/). 

538. A mortgagor may be restrained by injunction from 
preventing the mortgagee trom taking possession of the premises (r/), 
or interfering with a receiver appointed by him (//). 


gi’iiiitors and grantees of bills of sale, see title Bills of Salf 
\ ol. 111., pp. Go et seq. 

(8) Whitmrrth y. Ittw^hs (1850), 20 L. J. (cil.) 1 05 ; and see V<,rhell v. Bacon (1852) 
10 lieay. lob. As to inorto.aj.oe’s power of sale generally, see title Mortgage. 

an M ntlirr- 'f generally, as to the position 

and duties ot a mortgagee exercising his power of sale and as to the circum- 

a"'} the principles upon which the court acts in restraining 
sales by mortgagees, title Mohtgage. 

li)4 /57 A ’dv- f IfOl] 1’. 272, C. A. ; see Merchant Shipping Act, 

n- A iu ^ *i' ^ ''C'Gnacting the Jlerehant Shippin" Act 1851 

(1 1 & 18 ^ ict. c. 104), s. 70 : and title Siiippixo and Navigation.” 

Rnit ‘ ■ IV ^ ^ advowson appendant is mortgaged, the ri^-ht to nre- 

o. ly is lVtla-’lrTb If an'adyowLi 

the Jmlicature Act^V^^^^ J this apart from 

a disablintr seetinn V A’ /' which is aii enabling, not 

/,{ iL.j . ^ * a' 7 (bSSl), 18 Ch. I). 547. 

^ J U eut (1884), 51 L. T. 7G4; Woolstou \. Ross, [1900] 1 Ch. 788. 
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A collateral term, entered into by the mortgagor with the mort- 
gagee at the time of, and as one of the conditions of, the advance, 
which does not amount to a clog or fetter upon the equity of 

redemption (i), may, in a proper case, be enforced by means of an 
injunction (k). 

539. An equitable mortgagee (/) by deposit of title deeds a 
holder of a lien (»), or a mortgagee by assignment of an equitable 
chose in action (o), may respectively, if a proper case is made out, 
obtain an injunction for the purpose of preserving his securities (p). 


Sect. 7. — Injunction arjainst Executors and Administrators. 


When granted 
to restrain 
getting in or 
disposing of 
deceaseds 
estate. 


Undue 

influence. 


540.^ If there is danger of the property of the deceased being 
lost owing to the insolvency {a) or bankruptcy {h) of an executor or 
administrator, or to the fact that he is about to leave the country (c), 
the court will grant an injunction restraining him from collecting 
and getting in the deceased’s estate or from selling or disposing 
thereof and receiving the proceeds of sale (d). The mere fact that 
an executor is poor will not justify the court in interfering (c), but 
an injunction will be granted if he is a person of bad character, 
drunken habits, and great poverty (/), 

An executor claiming under a will and also by gift from the 
testator in his lifetime will, when the will and the gift are 

impeached, be restrained on motion from selling, if a case of undue 
influence is made out {(}), 

(i) As to clogs or fetters ou the equity of redemption, and generally as to 
collateral terms and conditions of this kind, see titles Equity, Vol. XIILj 
pp. 91, 92 ; Moutgages. 

(A') Bi(f<js V. IlodiUmit, IMdinott v. Bufgs, [1898] 2 Ch. 307, C. A. 

[l) lIolroyd V. MarshaU. (1802), 10 II. L. Gas. 191, 210, 212. 

(m) Whitbread v. Jm'dan (183o), 1 Y. & C. (ex.) 303 ; Meux v. Smith, Seagery. 
Smith (1843), 7 Jur. 821. 

(/i) Middteton v. Maynag (1804), 2 Hem. & M. 233 ; and see Gnmelly. Gardner 
(1863), 4 Giff. 020 ; and as to a solicitor’s lien on the papers of his client, 
see Stedmaii^ v. Wthb (1839), _4 My. & Cr. 340; Watsou v. Lyon (1855), 7 Ue G. 
M. & G. 288, C. A. As to lien in general, see title Lien. 

(o) See Levinyer v. Crombie (1872), 21 AV, B. 37. But the assignor is a 
necessarj^ party [ibid.). 

(p) London and Countij Banhiny Co. v. Leivis (1882), 21 Ch. D. 490, C. A. 

(а) Uttersonw. Maiv (1793), 2 'Ves. 95, 98; Scott v. Becher (1817), 4 Price, 
340; Mansfield v. Shaw (1818), 3 Madd. 100; but see title Executors .uvd 

Administrators, Vol. XIV., p. 140. 

(б) Gladdon v. Stonenian (1808), 1 Madd. 142, n. ; Bowen v. Phillips, [1897] 

1 Ch. 173. 

(0 Coltbonme v. Colebonrne[\^10), 1 Ch. D. 690 ; and see Scott v. Becher, supra. 

[d) See also Harrison v. Cockerell (1817), 3 Mer. 1. An executor r/c son tort 
may be restrained from parting with assets in a proper case [Re Lovett, AmhUr 

^ Ch. D. 198; Brand Mitson {otherwise Brand)[\^'^)^^ 
\V. B. 524). The coui't will not restrain the agent in England of the 
administrator of a deceased trader in a foreign country from sending over the 
intestate s money and effects to that couuti*y, when the intestate’s estate is 
the subject of a suit there [Wallace y. Campie/^ (1840), 4 Y. & C.^(EX.)16/j. 

See also, generally, title Executors and Administrators, Vol. XIV., 
p. 140, 

(e) Hathornthwaite y. Basse! (1741), 2 Atk. 126; Howard v. Papera [ISloj, 

1 Madd. 142 (cases of receivers). 

(/) Hverett v. Prytherych (1841), 12 Sim. 363, 365, 367. 
iy) Edmunds v. Bird (1813), 1 Ves. & B. 542. 
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To induce the court to grant an injunction restraining an executor 
or administrator from parting with assets, without making provision 
for a future contingent liability, a case of past or probable mis- 
application of the assets must be made out (h) ; but where the 
liability is certain, though payable in fnturo, it must be provided 
for (i). 

An executor may be restrained at the suit of a co-executor 
from intermeddling in an estate and dealing ■with the property 
before probate (/:). An injunction cannot be granted against 
executors in respect of acts, not being continuing acts within the 
Civil Procedure Act, 1833 (1), committed by their testator {m\ 


Sect. 8. — Injunction against Trustees. 


541 . The court will restrain a trustee («) from using the powers, 
which the trust may confer upon him at law, otherwise than for 
the legitimate purposes of the trust (o). The jurisdiction of the 
court in this respect is founded, not upon the irremediable con- 
sequences which would result from the act complained of, but upon 
the breach of trust itself (p). 

One of several cestuis que triistent may sue and obtain an injunction 
to restrain a breach of trust (q). The smallness of his interest, and 
the fact that he is an infant, and that the suit ma}^ have been insti- 
tuted with other motives, are not reasons for depriving him of his 
remedy (r). A trustee can and ought to aj^ply for an injunction to 
restrain a breach of trust by a co-trustee (s). 


(h) Read v. Blunt (1832), 5 Sim. 567 ; and see Norman v. Johnson (ISGO) 

29 Beav. 77 ; Burrell v. Ddevante (1862), 30 Beav. 550; Kina v. Makott (1852) 
9 Hare, 692 ; Re Kin<jy Mellor v. Bouth Australian Land Mortfiafie and Aaenei 
Co., [1907] 1 Ch. 72. ' 

(i) Ktitf/v. Makoif, supra, at p. 694; Af/cinson v. Grey (1853), 1 Sm. & G 
577; Rohinson's Executor's Case (1856), 6 De G. M. & G. 572, C. A., pe, 
Knigiit Bruce, L.J., at p. 578 ; and as to the circumstances in which executors oi 
administrators may he required to set aside sums to meet contingent debts anc 
habilities, and generally as to their powers and duties in this respect, see tith 
Executors and Administrators, Yol. XIV., p. 255. 

{k) In the Goods of Moore (1888), 13 P. D. 36. Unless litigation is pending ii 
another division, the application may be made in the Chancery Division (/?. 
Green, Green v. Kniyht, [1895] W. N. 69 ; Salter v. Salter, [1896] P. 291, 0, A. 
explaining Re Parker, Dearinyv. Brooks (1885), 54 L. J. (cn.) 694) ; and see tith 
Executors and Administrators, Vol. XIV., pp. 201, 202. In In the Goods o. 
Cassidy, Cassidy v. Foley, [1904] 2 I. B. 427, an injunction was granted ex parte 
at the suit of the sole next of kin of a deceased tenant to restrain the landlorc 
irom interfering with the tenant’s assets pending administration. 

(/) 3 & 4 AYill. 4, c. 42, s. 2. 

(?a) Kirk v. Lod.d (1882), 21 Ch. D. 484, 487 ; and see title Executors ani 
Administrators, Vol. XIV., pp. 312, 314. 

y ) See also titles Eeceivers ; Trusts and Trustees. 

y) Falls V. Strutt (1841), 1 Hare, 146 ; M'Fadden v. Jenkynsn842), 1 Ph. 153 

(1835), 1 My. & Cr. 171, 210; A.-G. v 
Asynaa?/ (183/) 2 My. & Cr. 613 ; A.-G. v. Be ir/nfon, [1906] 2 Ch. 106, 116 
and see Anon. (1821) Madd. & G. 10. Pechel v. Fowler (1758), 2 Anst. 549 (where 

refused on the ground that in-eparable injury was not showr 
..f the tri^tees would be answerable to the plaintiffs for damage sustained' 
18 not consistent with the later authorities. 

/r 8Ch. App. 902 ; E. S. C., Ord. 16, rr. 36, 37. 

jjance v. Goldtnyham, sujn'a, 

(«) Re Chertsey Marlcet, Ex parte IValtheiv (1819), 6 Price, 261, 279, 
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Injunction. 


Sect. 8. 

Injunction 

against 

Trustees. 

To restrain 
■sale. 

Contempt. 


Trustees for 

religious 

purposes. 


Where 

injunction 

granted. 


In an action to restrain a sale (^) which is being conducted in 
such a manner as to constitute a breach of trust, an injunction may 
be granted restraining both the trustees and the purchaser from 
completing (a). So, also, in a proper case trustees may be restrained 
frorn selling trust property, if it can be shown that a sale would be 
detiimental to the interest of the cestuis que trustentih). 

If an injunction is granted against trustees, and new trustees are 

appointed for the purpose of avoiding the order and, with know- 

ledge of the order, do what is forbidden by it, they may be committed 
for contempt (c). 

542. Trustees in whom the right of pi'esenting a minister of a 
palish IS vested by deed, in trust for the parishioners, may be 
lestiamed fiom presenting to the bishop a minister who has been 
impioperly elected (d;. So also, where a pastor has been impro- 
peily dismissed, the governing body of a church or chapel may, in 

a pioper case, be restrained from interfering with or hindering him 
m the due exercise of his office (e). 

An injunction may also be granted at the suit of the majority of 
the tiustees of a chapel restraining a person improperly claiming 
to be the pastor of the chapel, and also the minority of the trustees, 
fiom disturbing the majority in the management of the chapel (/). 

Sect. 9. Prevention of Disclosure of Confidential Information, 

543. An injunction wdll be granted to restrain a person in a 
confidential position from disclosing information with which he 
became acquainted through that relation {g). Thus a man may 


(^) As to a trustees power to sell subject to depreciatory conditions, see the 
TiUstee Act, 1893 (o6 & 57 Viet. c. 53), s. 14, Trustees for sale will not be 
restrained from completing on the ground that they cannot show a good title 
{Roberts v. Bozon (1825), 3 L. J. (o. s.) (CH.) 113). 

(a) Dance v, Gotdintjharfi (1873), 8 Ch. App. 902 ; but not where they are 

seiling at the request and by the direction of the tenant for lifoi on merely 

speculative evidence, adduced by the remaindermen objecting to an immediate 

sale, of an expected future increase in the value of the property (Thovxd^ v* 
n illiami (1883), 24 Ch. D. 558). E E .> 

(5) WiJes V. Gresham (1853), 1 W. E. 514 ; and see Marshall v. Sladden (1849), 
i Hare 428. 

(c) A vary v. Andreivs (1882), 30 W. E. 564. 

(d) Carter v. Cropley (1857), 8 De G. M. & G. 680, C. A. ; an injunction will 
also 06 gi anted to restrain a curate who has been improperly elected from per- 
forming divine service and officiating as curate [A.-G. v. Fowls {Earl) (1853), 

Ivay, 186); and see p. 226, anUy and titles Charities, Vol. IV., p. 252; 
Ecclesiastical Law, Vol. XI., pp. 564, 5S0. 

(e) Davyars v. Rwaz (1860), 28 Beav. 233; and see Dean v. Bennett (1870), 
L. E. 9 Eq. 625 ; title Ecclesiastical Law, Vol. XL. p. 816. 

. (./). Shipway {X^bQ)^ 4 De G. & J. 353, C. A. ; and see generally, as to the 

junsdiction of the court to restrain the election of an improper person as 
minister or to restrain a minister who has been dismissed or improperly elected 
from acting, titles Charities, Vol, IV., p. 254 ; Ecclesiastical Law, Vol. 
XI., p. 815. 

{y) EviU V. Price (1827), 1 Sim. 483; Morison v. Moat (1851), 9 Hare, 241, 
255; Gartside v. Outram (1856), 3 Jur. (n. S.) 39, 40; but not-if the communi- 
cation relates to fraudulent transactions {Gartside v. Oidram^ supra). As to 
restraining the delivery of letters, see pp. 269, TiO.post 
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be restrained from making an improper use oi{h), or from disclosinrr 
or communicating (i), information obtained by him in the course o1 

his employment (/c). 

“ employee from making use of or communicating 
confidential mfoimation which he has gained in the course of his 
employment, the court rests its jurisdiction upon the ground of 
implied contract and breach of trust or confidence (/) . 

544. Not only persons who have acquired the information direct 
but others to whom they have communicated it, will be restrained 
m a proper case from making use of the information so acquired (m) 

.vm if disclosure of confidential communications 

be heaid in private, where a public hearing would defeat the 
object of an action brought by the plaintiff (a). 

Sect. 10 .~Protection of Copyright and Literary Property (o). 

545. An injunction may be granted in a proper case to restnin 

t hemtrmgementofcowri8l,t(;,). 'V| ,e,s ?l.e‘ ll ") 


148, 149. See also title Copyhigiit T u 

rp. 190, 19.3. As to restraining the publication 

(t) Tippiyiyy. Clarke 8 L T /'o ^ ".id- r ■ — 1- L. K. o.S: 

417; Morison v. ^Ioat supra ■ 

23 Beav. 338; .l/<-r/-//i«al/(er v. J/oore, [1892] ■' Ch -j{k rvt 

information of the aii'airs of his a<-Pnf ,.,.7 *1 i ' • a merchant get 

and threatens by letter to disclose” the informatiwr‘thr^^ ^''““■''^ctions 

upon the mere production of the Yetted ^“^rfer, 

Oarfe,’ '“i'wm^tion, must‘hrproduced7r->J!i-«y v 

if) Seuvaxt ; Solicitous 

oSd'S's li.' “sra A px;v'"^‘“'”r “ ■" 

345; Merry,.r-at/arv.J/o,re.sJra / a L v 'co i?' Ch. D 

Aoii V. Green, su,,ra ; and ZjitYcW .b r, C. A. 

422, whore Eve, J. , stated that the real princinle mtT'' T’ ^ 
was that of implied contract. Jliflerent -rounds hs ^ i 
ior the exercise of the jurisdicffon " l^'^ome Ja,,^’ 

property, m others to contract, and in othe is a-,?n R to 

founded upon breach of trust or confidence • hutYm * i^? as 

jurisdiction is founded there is no douS as to R- ^ w’latever grounds the 
myra, per Tukkeii, V.-C., at p. lot Eu^ eZ 

y- Ihnpunl, snjn-a, the jm-isdiction was batd nn 1“ i'omH 

hdence ; and see Peer v. Ward 118^11 Tnp ■■■ / of trust and con- 

'"M/' ““‘l V. Pea«e«,[19()7]“2a 577 'k-' injunction was 

(m) Lewts V. Smith, sarn-a ; Marion y w/.Y f.. ’4^ are not stated. 


rij 


. -L- ouo. uau. txuimond & 

n) Me//or V. 77(om/;50/t (1885) 31 Gh T) ii n a 
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Injunction. 


Sect. 10. 

Protection 
of Copyright 
and Literary 
Property. 

"When injunc- 
tion will be 
granted. 


When amount 
taken small 
in quantity. 


Sale of work 
not allowed 
after injunc- 
tion granted. 


Scope of 
injunction. 


create a new offence and enact a particular penalty, the jurisdiction 
of the court by way of injunction is not thereby excluded (g). 

546. The court is less disposed to grant an interlocutory injunction 
when the work in question is of a transitory nature (o). 

Where the conduct of the party applying for the injunction has 
led to the state of things which occasions the application, an inter- 
locutory injunction will frequently be refused (i); and not only 
the plaintifl’s conduct with the party with whom he is at contest, 
but his conduct with others, may influence the court in the exercise 
of its discretion (c). Nor will an injunction be granted at the suit 
of the publisher of a book containing pirated (rf), immoral, blas- 
phemous, or seditious matter (c). 

If the pirated matter forms but a very inconsiderable part of 
the plaintiff’s work, the question whether or not there was an 
anwms Jurandi will be a material consideration for the court in 
exercising its discretion as to granting an injunction (/). 

547. Where an injunction is granted the defendant will not be 
allowed to sell copies already printed, he keeping an account, 
unless the plaintiff' consents (jr). Nor w’here the injunction is 
against a w'ork w’hich is proposed to be published in successive 
numbers, on the ground of piracy in the published numbers, will it 
be modified, so as to permit the publication of future numbers, while 
the question of piracy remains undecided {li). 


548. When it has once been ascertained that the defendant has 
in any way violated the right of the plaintiff, the nature and extent 

[1911] 1 K. B. 771 ; Bowden Brother's v. Amahja^nated Pictorials^ Ltd.y ^ 

Ch, 380. The fact that the plaintiff appears to have a good equitable title affords a 

sufficient gi'ound for granting an interlocutory injunction (Ox/ort/ 

{Universities) v. llichardson (1802), 0 Ves. 689, 706 ; Mawman v. Tegg (1826), 2 
Euss. 385 ; iS'u'eef v. Ca^er (1841), 11 Sim. 572 ; and seep. 217, an^e). luAndrew 
V. Raeburn (1874), 31 L. T. 73, C. A., an interlocutory injunction was 
although the plaintiff had not fully proved his title to relief, on the ground that 
to refuse it would be to determine the whole suit on an interlocutory application. 
A mere agent for sale has not sufficient interest to enable him to obtam an 
injunction (Nicol v. Stochlah (1785), 3 Swan. 687). ... 

(5) Coopery, (1880), 15 Ch. D. 501, 506; see Russell v. 

(1846), 15 Sim. 181 ; Carlton Illustrators v. Coleman <Sc Co.y [1911] 1 E. B. 7j 1* 
(a) Matthewson v. Stockdah (1806), 12 Ves. 270, 275. 

(5) RundelL v. Murray (1821), Jac. 311, 316. ^ 

(f) Rundell v. Murray y supra; Saunders v. Smith (1838), 3 My. & Cr. j I fi * * 

and see, as to the effect of delay in applying, title Copyright and Litebab 
Property, Yol. VIIL, p. 166. 

(c?) Cary v. Faden (1799), 5 Ves. 23. 

(e) See title Copyright akd Literary Property', VoL VIIL, p. 1^’* . p 
(/) Moffat and Paigey Ltd. v. Gill & SonSy Ltd. and Marshall {I901)y 49 \V. • 

438 (where aiiimus furandi was not established and the injunction was refuse ; , 

and see Jam'old y. Houlston (1857), 3 K. & J. 708, 722 (where E. 

was established and the injunction granted); Spiers y. Brown o \ • • 

352, 353 (where the injunction was refused). Where the defendant aen 
copying, he should produce his original manuscript {Spiers v. Brown, * 
Hotten V. Arthur (1863), 1 Hem. & M. 603, 609). See fui'ther, for the rea^n^ 
which may incline the coui't to refuse an injunction, title Copy'RIGH 

Literary Property, Vol. YITL., pp. 146 et seg.j and ibid., pp. 164—100. 

g) Sweet v. Maugham (1840), 11 Sim. 51. 

h) Barfield y, Nicholson (1824), 2 L. J. (0. s.) (CH.) 90. 
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of the injunction will depend upon the circumstances (;). When 
the court can ascertain exactly what portions of the work are 
pirated, the injunction will be limited to those specific portions (/, ) ; 
but when the pirated matter is considerable in extent, an injunction 
may be granted to restrain the publication of the work containing 
any pirated parts generally, without waiting till all the parts which 
have been pirated can be distinctly specified {1). Where the pirated 
part of the work cannot be separated from the original part (m), or 
is so very considerable and mixed up with the smaller part of the 
work that, when taken away, there is nothing left to publish (a), 
the injunction, although confined to the pirated parts only, is in 
effect an injunction against the whole work(o). 

549. In the absence of satisfactory evidence of the actual con- 
tents of a work which has not yet been published, an injunction will 

not be granted on evidence as to the mode of preparation which the 
defendant is adopting (a). 

550. The jurisdiction of the court to restrain the publication of 

unpublished matter {h) does not depend solely upon the question 

of property, but upon the principle of preventing breaches of trust 

confidence or contract (c). The application for an injunction should 

be made early, before the expense of printing has been incurred (d). 

It the case IS a proper one for an injunction, the plaintiff will be 

entitled to his remedy, whether or not he intends to make a profit 
by the publication (c). ^ 


(t) Lewis V. FuUarton (1839), 2 Beav. 6, 10 11 

T 3 K. & J. 708; see Lo,o v. Harr? (18C8) 

L. E. 6 Eq. 41o : Morrisy Ashhee (1868), L. E. 7 Eq. 84 ; and forfomof in unc- 

tion, see V. (7in??o (1874), 28 W. E. 290. uiinjunc 

(?) Lewis y FuUarton, stqn-a ; Kelly v. Morris (1S6G), L. E. 1 Eq. 697- see 
Morris V. Ashbee, supra, at p. 41 ; Iloyg v. Scott (1874), L. E. IS Eq^444 458 ■ 
but compare J/aormaa V. Teyy (1826), 2 Euss. 885, 898 (to the effect’ that' 

?Sainst the whole work, the court should 

SL at ^^^o'Shf the quantity of matter pirated) ; Jarroldy. Houlstou, 
5f/)ra, atp. j22(to tne eftect that no labour should be CTud^-ed in order tn 

ascertain how far the mjunction should extend). o o n ordei to 

(m) Mawrnan v. Tegy, supra, at p. 390. 
n) Ibid., at p. 397. 

>• 

'a) Moiris v. U'rigbt (1870), 5 Ch. App. 279. 

bee title CoPYRionx axd Liteuary Property Vol VTTT r»r* 


iiin P A . r> /; j V. Jwoimon (idUU), 10 1. Ch E 

- » H), C. A. , Pollard v. Phoioaraphic Co ^18881 40 Ph n '\Ar •t-A 

i 209; MayalLY.]lUjhey(\H^^) 

p] 567; applied i. 

^SanlTm 787,^89;^ (?.cv: Marc? (1818)^ 

(*) Southey y. Sherwood (1817), 2 Mer. 435, per Lord Eldon, L.C., at p. 487. 
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Protection 
of Patent 
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Perpetual 

injunction. 
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pending an 
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Sect. 11. — Protection of Patent Rights. 

651. In an action to restrain the infringement of a patent ( f), 
a perpetual injunction (</) will be granted when the validity of the 
patent and the fact of the infringement are established (/i), if there is 
a piobability of the infringement being repeated (i) ; but, where an 
mteilocutory injunction is sought, if any doubt exists as to the 

patent or the fact of its infringement, the question 
whether or not the injunction will be granted depends upon the 
degiee of doubt which exists and the balance of convenience (/c). 

An injunction cannot be granted in respect of a patent which 

hae expired (/).^ So also when an action is brought immediately 

befoie the expiration of a patent, an injunction will, as a general 
rule, be refused {m). 

The operation of the injunction may be stayed pending an 

"111 £ T a general rule, an application for this purpose 

will be refused (o), even where a stay would be for the benefit of the 

public (p). Where the injunction is stayed the defendant is usually 
required to keep an account (f/), or give security (r), and to enter 
the appeal forthwith (s). 


Threats 

action. 


552, If a person claiming to be the patentee of an invention, by 
circular, advertisements, or otherwise threatens any other person 

(/) As to patents generally, see title Patents. 
i Generally as to the principles upon ■which the court acts in granting 
lelief by way of injunction in patent cases, see title Patents. 

[h) Bridson v. M\Alpine (1S45), 8 Beav. 229. 

(0 Broctm' v. Bauhtj (1889), 42 Ch. D. 390, C. A. ; see Lijon v. Neivcastle-upon- 
lyiie Corj^raiion (1894), 11 E. p. C. 218. Where a patent is infringed the 
patentee has a primd facie case for an injunction, for it is to be presumed that 
an infringer intends to go on infringing, and also, where there has not been any 
infiingement but an intention to infringe is shown, an injunction will be 
granted {Proctor v. Bayley, supra, per CoTTON, L.J., at p. 398; and see Dunlop 
Pneumatic Tyre Co. v. Neal, [1899] 1 C'h. 807). 

{k) Bridson v. iM^ilpine, supra ; S/iilUto v. Larmuth & Co. (1884), 2 E. P. C. 1 ; 
and see Chalknder v. Boyle (1887), 4 E. P. C. 363, 372, C. A. ; see also Bacon y. 
Jones (1839), 4 My. & Cr. 433 (where the principles and practice of the court in 

granting injunctions in patent cases upon interlocutory motion and the hearing 
are discussed). 

(/) Saccharin Corporation, Ltd. v. Quincey, [1900] 2 Ch. 246, 249. 
fa) Betts V. Gallais (1870), L. E. 10 Eq. 392 ; see Ktlshach Incandescent 
(ias Liyht Co., Ltd. v. New Lncandescent {Suuliyht Patent) Cas Lighting Co., Ltd. 
(1900), 17 E. P, C. 237, 254; butcompare Crossley v. Beverley (1829), 1 Euss.&M- 
166, n. (where a defendant, who had a large stock of pirated articles ready to be 
thrown on the market as soon as the patent expired, was restrained). 

{n) Kaye v. Chubb A Sons (1886), 4 E. P. C. 23 ; Ducketts, Ltd. v. WhiUhead 

(1895), 12 E.P.C. 187, 191. 

(o)_ See Otto v. Steel (1886), 3 E. P. C. 109, 121, C. A. ; Proctor v. Bennis 
(1887), 4 E. P. C. 333, 363, C. A. ; and see National Opalite Glazed Brwh and 
Tile Sijndicate, Ltd. v. CeralUc Syndicate, Ltd. (1896), 13 E. P. C. 649, 658. 

{p) Lyon V. Goddard i^l) (1893), 10 E. P. C. 348, C. A. In Hopkinson 
St. James and Poll Mall Electric Light Co., Ltd. (1893), 10 E. P. C* 46, the 
operation of the injunction \vas stayed by agreement on the ground of pubhc 
convenience ; and see p. 211, ante. 

{q) Kaye v. Chubb d; Sons, supra. 

(r) Katiotial Opalite Glazed Brick and Tile Syndicate, Ltd. v. Ceralite Syndicate, 

Ltd., supra. 

(s) See also Hopkinson v. Sf. James and Pall Mall Electric Light Co., Ltd., 
suqrra; Ducketts, Ltd. v. Whitehead, supra. 
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prosecu.es an acfon foe S^^VoTht'S IT 

Sect. 12.— Profcc<w;t of Trade Maries. 
trade niarlfs iT'S'upoif Jh® P^^ection given to Jurisdiction; 

kind can be eSrut^^t^cW^'^Tet “ 

of the infringement of the rifrhf to ^ the case 

Of the violation 

sol toV“s^e“s'”.he lods'rf T”, «* 
therefore, be allowed to^use names nmks^lplf cannot, 

attempts to do so or to make use of anS)?p ^ ^ 

such trade mark that persons nurchooin ^ fi I'csembling 

likely to he misled, the courUvill ,p 4 u' caution, are 

An iniuncion n..V‘’al,r be g „ fS’lZ “.-If-S W- 

^ There ie no actio'n f« “S ° ;, * be ‘i- 
the ease of patents (i). ® marks as in 


Passing off. 


Xo threats 
action. 


(n) 1 (itents and Ie)e.sign8 Act IQOT /■■• tp] 
lutents, Designs, and Trade Marks Act ISVuJr v’f- \"* the 

Ir/i ha ;S!!f ,5‘“ f Jp. 

(c) Leathpt' n. / , . 


App &sS’47G-h' ''’ ^Reen, 

^^wiar'lh- V. Schembri (ISST) iu \ I 1 <-'h. 

i/‘) -See d«A. ^ * J- ^09. 

^ i TT /T-.. ^ ^ . 


(1888), 6 E. P. C. 17. 
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Prevention 
of Libellous 
Statements. 

Jurisdiction. 


Sect. 13. — Prevention of Libellous Statements (j), 

554. The court has jurisdiction to restrain the publication of a 
libel (A), or the making of slanderous statements (Z) calculated to 
injure a man in his trade or business (?«)» even though no damage 
has actually accrued, if it is imminent and the natural and direct 
result likely to follow (n), as well as to restrain the publication of a 
mere personal libel (o). In a proper case the publication of a libel 
may be restrained on an interlocutory application (p ) ; but this 
jurisdiction will only be exercised in the clearest cases; where any 
jury would say that the matter complained of was libellous, 
and, if the jury did not so find, the court would set aside the 
verdict as unreasonable ( 7 ). So, too, the court will refuse an 


(7) As to what statements are actionable, and generally on the subject of libel 
and slander, see title Libel and Slander. As to libellous statements at 
elections, see title Elections, Yol. XII., pp. 298, 540. For threats actions in 
the case of patents, see p. 25S, ante, and title Patents. Prior to the passing of 
the Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 25 (8), the court had no 
jurisdiction to restrain the publication of a libel as such even if it was in- 
jurious to property [Prudential Assurance Co, v. Knott (1875), 10 Ch. App. 142). 

(/.■) Saxhj V. P'asUrhrook (1878), 3 C. P. D. 339; Thorleifs Cattle Food Co. v. 
Massam. (1880), 14 Ch. I). 763, C. A. ; Thomas v. TFWiaws (1880), 14 Ch. D. 864 
Quartz Hill Consolidated Gold Mining Co. v. Beall (1882), 20 Ch. D. 501, C. A. ; 
Jlagivard cfc Co. v. Hayward ip Sons (1886), 34 Ch. D. 198 ; Bonnard v. Perryman^ 
[1891] 2 Ch. 269, C. A. ; Collard v. Marshall, [1892] 1 Ch. 571 ; Lee v. Gihhings, 
(1892), 67 L. T. 263 ; Monson v. Tussauds^ Ltd., Mo^ison v. I.ouis Tussaud, [1894] 
1 Q. 13. 671, C. xV. ; London and Koi'thefi'n Bank, Ltd. v. George Newnes, Ltd. 
(1899), 16 T. L. E. 76; and see James v. James (1872), L. E. 13 Eq. 421. 
In Fisher P t'o. v. Apollinaris Co. (1875), 10 Ch. App. 297, where the offender in 
a trade mark case was acquitted, no evidence being offered against him and he 
giving a letter of apology with authority to the prosecutors to make such use of 
it as they might think tit, and they published the letter by advertisement for 
two months, the court declined to restrain them from continuing to publish it. 

(/) Hermann Looy v. Bean (1884), 26 Ch. D. 306, C. A. There is more difficalty 
in granting an injunction in the case of spoken words than in the case of written 
statements, and the jurisdiction must therefore be exercised with great caution ; 
but if definite statements are proved to have been made an injunction will, m a 
proper case, be granted to restrain the repetition thereof. If necessary a man- 
datory injunction may also be granted [ibid.). 

(m) The court will also restrain the issue of misleading trade circulars ; see 
Harper v, Pearson (1860), 3 L. T. 547 ; Stevens v. Paine (1868), 18 L. T. 600. 
See also Scott v. Scott (1866), 16 L. T. 143; and generally, title Libel and 
Slander. 

(n) Dunlop Pneumatic Tyre Co., Ltd. v. Maison Talbot etc. (1904), 52 W. E. 
254. 

(0) See Poulett v. Ghatto and Windus, [1887] W. N. 192 ; Salomons v. KmghC 
[1891] 2 Ch. 294, C. A. ; Monson v. Tussatids, Ltd., Monson v. Louis Tussaud, 
supra, per Lord Halsbury and Davey, L.J., at pp. 690, 698. 

(;j) Quartz Hill Consolidated Gold Mining Co. v. Beall, supra ; Poulett v. Chatto^ 
ajjrf Windus, supra ; Bonnard v. Perryman, supra ; Collard v. Marshall, supra , 
Trollope v. T^ondon Building Trades Federation, [1895] W. N. 29 ; London am 
Northern Bank, Ltd. v. George Newnes, Ltd., supi-a. . j 

(7) Coulson & Sons v. Coidson & Co. (1887), 3 T. L. E. 846, C. A. ; Liverpoo 
Household Stores Association v. Smith (1887), 37 Ch. D. 170, C. A. ; Bonnard v.^ 
Perryman, supra, at p. 284 ; Champion P Co., Ltd. v. Birmingham Vinega) 
Brewery Co., Ltd. (1893), 10 T. L. E. 164 ; Monson v. 

V. Jjouis Tussaud, supra: Newton v. Amalgamated Musicians' Lnion (l^Ofi 
T. L. E. 623 ; Lhnjd's Bank, Lid. v. Royal British Bank, Ltd. (1903), 19 L 
548; see also J.ee v. Gihbings, supra, pei' IvEKEWicn, J. (to the effect r 
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mterlocutory injunction if there is no reason to suppose that any 
injury is being done to the plaintiff, either in person or property (r). 

Sect. 14. — Restraint of Legal Proceedings (a), 

Sub-Sect. X.—Tn EmjlUli Courts. 

555. No cause or proceeding pending in the High Court or 
before the Court of Appeal can now be restrained by prohibition or 
injunction, but every matter of equity in which an injunction against 
the prosecution of any such cause or proceeding might have been 
obtained prior to the passing of the Judicature Act, 1873 (h), either 
unconditionally or on any terms or conditions, may be relied upon 
by way of defence thereto (c). 

The court has jurisdiction, however, to restrain a person from 
instituting proceedings (d), and also to restrain j^ending proceed- 
ings in the county court (c), the Mayor’s Court, London ( /'), the 
Chancery Court of Lancaster (//), and the Liverpool Court of 


■with the exception of the case of trade libels, an interlocutory injunction 
will not hep-anted before the case has been submitted to a jury); and see 
generally, title Libel and Slander. 

(r) Salomons y. Knii/ht, [1891] 2 Ch. 294. C. A. ; see Tallerman v. Domsinq 

Ladmnt Jleat Co., [1900] 1 Ch, 1, C. A. (a case of false representation by a 
trader). 

{a) See titles County Courts, Vol. VIII., pp. 43:J, 504; riiAcncE and 
iROCEDURE. As to restraining proceedings in comiiany cases, see title 

Companies, Vol. y.. pp. 400, 401, 5:33, 541. 

{b) 36 & 37 Viet. c. (>6. As to injunction to restrain proceediims before 
18/3, see title Equity, Vol. XIII., p. 47. 

(lo/oj, 1 Ln. U. loo, C. A. ihis power has been impliedly taken away from the 

county courts alsojCoMoW v. Pnjke {IHV.)), 4!) L. J. (q. u.) 8). Nothin- in the 
Judicature Act, 18/3 (30 & _3j Viet. c. 60), however, disables the High Court or 
the Lourt of Appeal from directing a stay of proceedings in any cause or matter 
pending before it, if it shall think fit ; see the proviso to s. ‘li {UndX See also 
K. S L Urd. 25, r. 4 ; Vexatious Actions Act, 1890 (59 & 60 Viet, c 51) 
(d)]kmnt M. Wood (1879), 12 Ch. If. 605, 6:50; see <'e>rh ResUwmat Caslio- 
\^‘e Co.v Laven/ {mi), 18 Ch. IJ. 555; lie A Compamj, [18941 •> Ch ;j49- 
Hart y Ihui (1881), 18 Ch. D. 670, 080. Where theri is aSlispute as to the 
conduct of an oflbeer of the court, the court will not allow him to be sued in 
another court with respect to acts done in the discharge of his office (He 

ri90?i rcf“ s7 ^ f V- MaidMom Pahre of Varieiies, Ltd., 

T T (lSo3), 10 Beav. 570; Etiqhhonr v. LVow/i (1857), 26 

D. J (cir.) h/O. But the court will not restrain a creditor who, previous to 

theixeentm r creditor’s action, has obtained judgmLt against 


ac ion aYai ' L »\course of being wound up, will it resti-ain au 

( /fe 0,d,»V P^vate capacity in the comity court 

itavin'YY u/nn J- (cn.) 508) ; and! as to 

CoMpfxnY- m the com-.se of being woundup, see title 

rA 7 > PP- cf 8&J, and p. 262, post. 

Mv &Cr -s'i V. Behrens (1837), 2 

0661) 30 t ’r (1845), 4 Hare, 185 ; Bedhead v. We/ton 

and tike MAYon’.i finY! v. AWiemi (1852), 16 Beav. 329, 

^t<t.. Hood V. tonnolly Brothers, Ltd., [1911] 1 Ch. 731, C. A. The Vice- 
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Sect. 14. 

Restraint of 
Legal Pro- 
ceedings. 

Special 

tribunal. 


Passage^); for the above provision (i) is 
Proceedings 2 )ending in the High Court (j). 


confined to causes or 


Pf liament has constituted a tribunal for a special 
purpose, the court cannot restrain persons who are entitled to do so 

fW n f ^ founded on an allegation 

questions within its jurisdiction (/) ; but it seems that the court 
ight interfere if a case of fraud could be made out(?«)- 


Proceedings 

against 

company. 


Criminal 

proceedings. 


557. The court, on the application of the company or any 

contiibutor, has power after the jiresentation of a. 
petition to wind up a company, but before a winding-up order haa 
een ma e, to lestiain any action or jiroceeding against the eoin- 
jianj (?0) and may, after a winding-up order, order the transfer of any 
cause or matter pending in any other court against the company (fi). 

558. A court of equity has no jurisdiction to restrain criminal 

proceedinp for the recovery of a penalty imposed by Act of Parlia- 
ment for bi^ach of Its enactments (p); nor will the plaintiff in a 
l^en^ restrained from instituting criminal proceedings 

against the defendant to the suit, unless the criminal proceedings 
aie 01 the same nature as the civil jiroceedings (f^). 


Acting 

without 

authority. 


Sui!-Sect. 2 . — In Arhitration, 

559. The court has no general jurisdiction to restrain persons 

rom acting without authority, and an injunction cannot be granted 

to lestram a man from taking proceedings out of court, as, for 

instance, in an arbitration in the name of a person who has given 
no authority to use it (r). 


Injunction 
to restrain 
proceeding 
to arbitration. 


560. An injunction cannot be granted to restrain a party from 
pioceeding with an arbitration in a matter beyond the agreement 

(.hancellor of the County Palatine has no j uiisdiction to restrain proceeding* 

Court (lie A/iso}i^s 1 rusts and He JohnsonSy Infants (18TS), 8 Ch. P. 

’o w/. ’ Conns, Yol. IX., p. 121. 

' 1 L. T. 342 ; and see title ConiTS, Yol. IX., p. I'il- 
0 Judicature Act, 1873 (3C & 37 Yict. c. 66), s. 29 (o). 

.A'? (1«80), 49 L. J. (CH.) 170, explained in £i<a««ardy. 

.V. (nles Camberwell, Vestry (1SS2), 20 Ch. 1). 190, C. A. ; and see title 

CROW^a^R.\CTICE, Yol. X., p. 154. 

7 Belv'^Tg 

at p, 28 ; see Bateman v. Boyn- 
ton (1866), 1 Ch. App. 359, 368. ^ ^ ^ 

M Beauchamp (Ihrl) v. Barhj, [1866] X. 308. 

{!,) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 140. See also 

2/na., s. 2<0 m the case of unregistered companies: andseetitleCoMrAi^ms>- 
>ol. y., pp. 533— 541. ^ 

_H R. s. C., Ord. 49, r. 5 ; Be Stubbs’ Estate, Hanson y. Stubbs (1878), 8 Ch. E- 

1 1)4. 

(p) Kerr y. Preston Corporation (1S76), 6 Ch. D. 463. . , 

(7) batdl y. B7-owne (1874), 10 Ch. Ajrp. 64, As to proceeding against a 
com^pany m liquidation for rates and jieualties, see title Companies, A ol. A ^ 
p. 538. As to transfer of proceedings after administration order, see titi& 
Lxecutors and Administrators, Yol. XIA'., p. 342. 

(r) London and Blachwall Bail Co. v. Cross (1886), 31 Ch. D. 354, C. A. 
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to refer ( 5 ). Nor will arbitration proceedings be restrained on the h. 

ground that, since the transactions under the agreement are Restraint of 
gambling transactions, the arbitrator cannot have jurisdiction (/). Legal Pro- 
But the court has jurisdiction to interfere on equitable grounds ceedings. 
where an action has been brought impeaching the instrument to 
refer (w), or where the parties have by their conduct excluded them- 
selves from the benefit of their contract to arbitrate (r), or where 
there is nothing to refer (a), or on the ground of corruption (b) or 
unfitness or incompetence to act (c) on the part of the arbitrator. 

So, also, where an agreement made by two companies contains clauses 
which are beyond the powers of the directors and not warranted hy 
the constitution of one of the companies, the court will, at the suit of 
a shaieholder of that company, restrain arbitration in respect of 
alleged breaches of those clauses (^/). In order to justify the court 
in saying that an arbitrator named in a contract is disqualified from 
acting on the ground of bias, circumstances must be shown to exist 
vhich establish, at least, a probability that he will in fact be 

biassed {e). If an umpire is improperly appointed the court will 
restrain him from acting (/). 


Sub-Sect. 3. — In Foreign Courts. 

561. With regard to foreign proceedings, the court will restrain 
a person within its jurisdiction from instituting or prosecuting 
suits in a foreign court whenever the circumstances of the case 
make such an interposition necessary or expedient ( 7 ). If the 


Foreign 

proceedings. 


(s) ^orth London Jlail. Co. v. Great Xorthern Hail. Co. (188:51, 1 1 Q B D 30 

‘-'h- iJ- tlW V. Li/lies (1892), G1 L. j! 
(cn ) 1,j8 ; see London and hlarhwaU Hail. Co. v. IVoss (1880 , 31 Ch. B. 35-1 C A • 
und title AiniiTliATioN, \ol. I., pp. -140, 402 et seq. ’ ’ 

{^t)M'IIar,j V Cnii;rsal ti^loelc Exchan./e (1890), II T. L. l\. 409, C. A. 

CooJ. G m' ' ^ ^ (1815). 

{v) Ekkerinq v. Cape Town Hail. Co. (1805), L. E. 1 Eq. 84 (where the 
repudiahon ot a contract was held to bo a waiver of the right to proved y 

arbitration under the same contract). piucceu oy 

(a) Himma v. Oates (1894), 10 T. L. E. 392. 

Rail. Co. y. Hudd (1870), 2 Ch. 1). 113 

(18921 8 89; Enttall v. Manchester Corporation 

7 Jachson v. Barrij Jlail. Co., [18931 1 Cli. 238 G A • 

Ss' e. A • Linwrick Jla.t Go. (1881), 17 Ch. d! 

niolLfmoi u"’!? 'n~ •' “f '«■ «»■' 



(/) Pucod y. Hescod (1887), 58 L. T. 70. 

Id) arron Iron Co. v. Maclaren (1855), 5 H. L. Cas. 416, 430. A foreigner 
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cilcumstances are such as would have made it the duty of the court 

to restrain proceedings in this country, they will also warrant it in 

restraining proceedings in a foreign court (h). The jurisdiction is 

giounded, not upon any pretension to the exercise of judicial and 

administrative rights abroad, but on the circumstance of the 

person of the party against whom the injunction is sought being 

\yithin the power of the court (i) ; and its exercise is a matter of 
discretion (A). 

^ Mere hardship or inconvenience is not sufficient to justify the 
inteiference of the court (/), The fact of a foreigner having pro- 
pel ty m this country enables the court here to make effectual an 
injunction issued against him, but the issuing of such an injunction, 
especiall}^ in the case of a foreigner who seeks no assistance from 
the courts here, ought to be clearly shown to be required as con- 
ducive to justice 0//)j and where the case is simply one of inter- 
ference by a stranger with the property of another, in a mode which 
IS warranted by the laws of a foreign country, upon an assumption 
of right, there is no foundation for the interference of the court hO- 
So, also, the court will not restrain divorce proceedings in a 

foreign country by a person resident here, but who has acquired a 
domicil in that country («). 


562. The English courts have no jurisdiction to restrain a 
f ^^sident abroad, from suing for his debt in the courts 

of his own country, even after a decree for administration has been 
made in this country (b). The mere fact that a foreigner has 
property or agents for sale of goods here does not give the court 

who has appeared to an action in an English court gives jurisdiction to the 
J^jugush court to restrain him from proceeding to litigate the same subject- 

country (Dairkins v. Simonetti (1880), 29 W. K. 
128, 0. A.). See further hereon, titles Compaxies, Vol. V., p. 540 ; Coxflict 

\ ^ 1^1^' pp. 191 et seq., 291. 

(h) tarron Iron Co. v. Machiren (1855), 5 H. L. Cas. 416, 439; and see 
Fortarhnqton (Lord) v. Soulbq (1834), 3 My. & K. 104. 

(i) I ortarlingto/i (Lord) y. Soulby^ stij/raj at p. 108; Carron Iron Co. v. 
iMadareu, supra, atp. 436. 

fiA OF Laavs, Vol. VL, p. 300 ; Far?ieU v. Farnell (1858), 

give credit to foreign courts for doing justice 

isHipfinn f IW.i'r.hf -.r /io/»o\ n \T — ri /l 'T'40 • irndoce 


Simoneiti, siq^ra). v , 

U) Fletdter y. Fodgers, supra. 

(m) Carron Iron Co. y. Madaren, supra. 

(n) Feyindl y. Roy, suqiva, at p. 139 ; and since the ground of convenience 
only applies where there are two coui'ts having jurisdiction, it cannot ^ 
ui’ged in cases of this kind {ibid.). As to an injunction to restrain the 

enforcement of a foreign attachment on goods, see Slildred v. Xtaie (1755), 1 
Dick. 279. ^ 

(a) Vardopulo y. Vardopulo (1909), 25 T. L. R. 518, C. A. 

(b) Carron Iron Co. v. Madaren, supra, at ii. 441 ; Rs Boyse, Crofton v. 
( royifo?! (1880), 15 Ch. D. 591. The statement in Madaren v. Stainton, Madaren 

Carron Co. (1855), 26 L._ J. (cii.) 332, C. A., to the effect that “there must 
be a very strong case to induce the court to restrain a foreigner, domicuc 
in another country, from proceeding to obtain payment of debts according totne 
law of the^ country in which he is domiciled,’* seems inconsistent with the 
statement in the text that the court has no jurisdiction in cases of this kind. 
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jurisdiction (c), though the case would be different if he had come 
in under the decree or had sought or obtained relief in this 
■country (d). 


Sect. 15. — Miscdlaneoua, 

563 . An injunction (e) maybe granted to restrain a defendant 
from making an improper transfer of stock {/) or shares (f/), or from 
improperly parting with bonds [It), The Bank of England cannot, 
towever, pi’event the executor of a testator possessed of stock in 
the Government funds from selling or transferring it. All that the 
bank has to do is to look to the legal title and not to the trusts of 
the will beyond it(0. An injunction may also be obtained, before 
■or on the hearing of any cause, to restrain the Bank of England 
froru permitting the transfer of stock standing in its books or from 
laying any dividends accrued or accruing thereon, although the 
)ank is not a party (/t). The application must be made upon 
notice to the defendants, unless, from the necessity or urgency of 
the case, notice cannot be given. In the latter case tlie application 


(r) Carron Iron v. Maclarcn (ISJo), J IL L. Cu8. 416, 412 ; and see Sndlo,o 
Y. Dntvh Wienish Rail. Co. (ISJa), 21 Heav. 46. 

(d) (^arrou Iron Co. v. Macinreiif supra, at p. 442. 

(e) Ihe dealing with stocks, shares, securities and dividends mav also he 

temporaril}’- prevented by means of a notice in lieu of flistn'/a/as (see 'll. S. C 
Ord. 46, rr. 6 11, and title Kxecutiox, \ol Xl\., p. 116), or, when thestocks’ 

shares, or securities and dividends are in court, by means of a stop order (<ee 

46, IT. 6, 12, 16, and title Executiox, VoL XIV., p. 110). 

{/ ) Uicdworth (Lord) v. Eda-urds (1S02), 8 Ves. 46; Stead y. Clan {1S2S\ 4 
Euss. ooO; see Coldsmdh v. Russell (ISoo), o Do G. M. ifc G. 547. AVliere a 
tnuisfer is about to be made of stock to wrong i)ersons through mistake, an 
injunction will not bo granted e.r parte to restrain the transfer, unless the 

plaintiii swears that he believes the defendant will avail himself of the error 

606) ^ refuse to make a retransfer (Arku;rlfjht v. Orples (1844), 16 L. J. (cH.j 

(V) V. Tramways Cable Corporation, [mG] W. N. 66; Eceritt 

\. Automatic U eiyinny Marbine Co., [1892] 6 Ch. 506. 

(0 ^ asse V. (1845), 15 Sim. 71. As to granting an injunction in 

( I SsSf 4 Ca G.'S c. 

y • V t * * 



court wm^nnt before allowing any transfer of the stock {ibid., s. 24)!^ Th 
vlo ^ discretion of the Dank as to the evidence i 


D.\xkixg, Yol. I., p. 570. 

plaintiff doPQ 1 ^ 9* 1- If after giving the Dank notice the 

the defpnJi f i^D^iiiction, the court may, on the application of 

iml, s, fn do permit the transfer on 1 given day, 

( Hess V S7„ >• ^“ 3 Junction to restrain such transfer shall bo granted 

Seton T T' ^ ^ 0- For form of order, see 

.^eton, Judgments and (Orders, Gth ed., p. 729 (1). 
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Kegotiable 

instruments. 


Restraining 
disposition 
of property. 


must(be upon affidavit proving that such necessity and urgency 

inSestd application by motion or petition of any party 

interested the court may in a summary way, without a writ 

ssued (m) restrain the Bank of England and any other public 

res to an injunction (p) may be obtained to 

fraudnlpnt ? “^go^'able instruments which have been illegally, 

is liablp irJ] ^ obtained (^), and if the instrument 

o be dplto l completely avoided (r) the court may also order it 
to be delivered up and cancelled (a). 

565. So, also, an injunction (f) may be obtained in a proper case 


(1802), 6 Yes. 669, 772 a. 

the iniunction c. -5), s. 4 ; but the party obtaining 

(J!e 5 Virf - time in order to sustain the injunction 

18441 8 T n- -1 UVarquis), Hertford [Marquis) v. Suisse 

A ^ 6 Jur. 097, 654). ^ ^ 

19 AV R^ 4 nnvT®'f^ annuity is within this provision (£ 0 ; parfe Watts (1871), 
V. 7‘’9 I'A HI ’ ^ Seton, Judgments and Orders, 6th ed., 

lon-a"l nwii’ev- ' f tv, obtained ex parte, must be served on the 

Sn XT ! = ReBlahsleq's Trusts (1883), 23 Ch. D. 549 (the appli- 

f-r par e; ; see Ex parte rhld (1841), 1 Y. & C. Ch. Gas. 1 : 

Tr,f^s s!LT-’l!7r^ 24 W. E. 679; Re BlaMey's 

motion tourt of Chancery Act, 1841, Ee Pike, [1902] AY. N. 42. The 

Act 1 84 ^^ ? ® entitled in the matter of the Court of Chancery 

matter nf +Ee f ' f' f porsoii applying, and if he is a trustee, in the 

j£l SSl? a c. »), 4 . He .pplictlou should 

«..i! ..tuTp ■'"r‘ UMI). 1 Ph. ■». u.; r, 

(p) Even ex parte ( v. Bozon (1S24), 3 L. J. fo si rcK 1 571 

Jud^ment^^ ' * f*" O^-T ^ v. Hakewell (1746), 1 Setj>n, 

1 Setoii T Aiders, 6th ed., p. 727; Lewes {Earl) v. Barnett (1870), 
feeton, Jud^ents and Orders, 0th ed., p. 728; Day v. Lomjhurst, [im] 

&V 4 p V. OvUlschmidt (1859), 1 De G. E* 

and rhh narM v.^G/mWerer/ Mercantile Bank oj India, London, 

beino- iisAfl ■: ’ i" (where the negotiable instruments were 

issued) ^P^operly tor pui’poses other than those for which they were 


i/oe/(1859) 

C. A. 


urgent case ex parte, see Barry v. iloH«e/^a 7 i (1826), 1 Hog. 339 
(application to restrain the transfer of stock), but see Boolittle v. ]\alton (1771), 
r p", ®'® Cord Bathuiist, L.C., said an injunction to prevent the 

tianster of stock would not be granted, till after the defendants had appeared 
or were m contempt for want of it and upon notice). 


Part IV. 


X v 

Purposes for which Ii\JUx\CTioir»ft^V^ GiA^T 






' / 

laneous. 


T "^, 

to restrain the sale (a), assignment (i), or alienation Sect. ir,. 

property (</), and, where property has been directed to be sold by "^qel 
decree, the court will sometimes stay the sale i)ending an appeal, 
but, in such circumstances, if the property consists of personal 
chattels remaining in the possession of the ai)pellant, he will be 
required to give ample security for their value (-•). Even whore 
the thing which the defendant threatens to sell is a chattel, the 
court will interfere if it jjossesses a peculiar and intrinsic value. 


( 'hattcla. 


(«) Halves V. James (ISIS), 1 AVils. (cii.) 2 {>a\Q by Commissioners under colour 
of Act of l^arliament stayed, it being doubtful whether the sale was u proper 

their power, the property also being oil'ered at an undervalue) ; 

(1802), Daniell, Chancery Practice, 7th ed., j). 1002 (representa- 
tues of a mortgagee who had obtained the mortgage deeds by fraud restrainoil 
from selling the mortgaged lu-opertv) ; Jk/a/h.hf \, (iaanahtas (lS()f#\ Daniell 
Unnicery Practice, 7th ed., p. 1802 (the master a ^hip which had l)eeu 
anveu into Plymouth by stress of weather restrained from selling the sliip’s 
cargo at the instance of the supercargo and shipowner, but see Ihufue v. 
henenni (1841), 10 L. J. (cii.j 29(, as to the conditions of relief which will hi* 
imiHjsed on the owners of the goods when the ship has become unable to iwoceed 
on her voyage without repairs) ; Shej>panf v. OsiufmJ (ls.-,o), 8 AV. P. 307 (sale 
by the sole director of an association of the pro])crty of the association for the 
pui-jmse of recouping himself sums he had advanced restrained) : Re lilakihi 
Ordnance Vo. Blakeh! v. (1807), Id W. P. 003, D. A. (sale of machinerv 
and plant restrained at suit of j)lamtitl' who set uj) a lien); Brand y. Mifson 
[othfn^wue Brand) IS70), 24 AV. P. 524 (defendant claiming to 1)0 widow of 
intestate restrained from dis])osing of the estate at the suit of the i)laintitf who 

Vn ’ Lemprlrrt v. LatafC (1370), 

i- Vh. D. (no (where iii an action against an infant who had agreed to take a 

lease ot a furnished house, the furiiiture to become his on ])avment at any time 
Ot a lump sum, the lease was declared void and tlie dcfendarit re.^trained from 
selling the furniture) ; IVkeehrrdjht v. IIVi/Dr (1883), 23 Ch. J). 752 (a tenant 


^ Bud-inyhamslnre (Aar ), [1893] 2 C’h. 531. C. A. (tenant for life restrained 
liom moitgaging the settled estates) ; see ^Settled l.aiid Act, 1882 (45 Oi: 40 A'ict 

IhSrsCvorxd’u =' soo title 

7'*i ‘ to restraining proceedings on a bill of sale see 

I* T^Ik'D T I’- A’.r J,arh- Abrams (USSij, j() 

lx. i. Ibl As to re.stnuiuiig the presentation of u iietition to wind up a com- 

panj , and as to the exercise of tliecourt’.s inliorent jurisdiction to prevent abu.se 

of process where the purpo.se ot the petition is not the ostensible reason see Ac 

a empa/iy [18i)4] 2 C’h. ;J49 ; and title Co.Ml-AMES, Vol. A'., p 40 

{b) Cowell V. n-ri;,bt (1844), 7 Beav. 444, 402. ^ 


^ Co., 718961 1 Ch. 978 980 

(' ) Notwithstanding that a principal party interested is out of the iurisdi 

■or it : ■ l- --t Lis ni urlidi'cJ: 


Yciidt l'"' ^ Ihrries (undated) ; 

' ciiuois ana 4 urchasers, 14tii ed., p. G3. ^ ^ 


Sugden, 
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Sect. 15. 

Miscel- 

laneous. 

I>ocuments. 


Forfeiture of 
shares. 


so that damages would not be an adequate remedy ( f), and where 

a fiduciary relation exists between the parties, whether or not th 
article possesses any such value (cj). 

a defends “ injunction may be granted to restrain 

from* hi preventing the plaintiff and his solicitor 

to them at all reasonable times and after 

reasonable notice (/O. 

for the rescission of a contract 

miv iion-iiayment of calls, an injunction 

th‘ 7 act’ restraining the forfeiture until trial of 


Parting with 
property. 

Husband 
and wife. 


injunction will not be granted to restrain a defendant 
v^ho IS alleged to be a debtor from parting with his property (k). 

^ restrained from interfering or inter- 

d^frn? separate property (/). A wife who has 

i .1^ hnsband and obtained an order for alimony is thereby 
ons 1 H ed a judgnient creditor of her husband, and, in an action 
gams im and the trustees of a settlement made on a pre- 
\ious maiiiage, under which he has a life interest, may obtain 
an 01 ei appointing a receiver of her husband’s interest and 


jpi ; tbe chattel had acqui , 

e W Vm/ n V. Ihherls (1SI4), 4 Hare, lOG (a ship); 
flip nniii’t 1, ^ (china jars— specific perfonnance case), hut 

nrnnPvHw n ® J’n'isdiction where the plaintiff has himself put a value upon the 

- John. & II. 544). A plaintiff wishing 
flTiJ thpt disposition of goods must show a .specific right in the property, 

« r T nrJ being lost (Ximems v. Franco (Uol), 1 Dick. 149, 

po Loid II.VRDwiCKE, L.C. (diamonds) ). ^ 

jwi/v n 7/ (furniture and effects); and see 

mr r - (b-on-speck performance case). 

/-) Goodnh V. (ioMe (184, S), l(i Sim. ;iUi. 

tit P “‘T', IWme Co., /;h/.,[1911] 1 K. B.455, C.sL; see 

lUie LO.MPAMES, \ ol. V., p. 132. 

nt^n Hi C'h. ]). (i(i(), c. A., per James, 

(’li^'vnt^ Railwatf of Buenos Ayres Bo. (1S70), 5 

1 ^ creditoi’ is no more entitled to such an iiij unction against 

at^ ()63) against a man [Robinson v. Pideeriny, svyra, 

1040 V Urcci (1,S40), j Hare, 400, n. ; IIW/ v. llhod (LSTl), 19 W. E. 

nssA' ur«"* 't ‘'b- I>-34(i, C. A.; /lo/mc/Zy v. Fonrel/^ 

il.'tp ■’ °ob Jo. 4.1: Oaynor v. Capuvr, [1001] 1 I. E. 217; also from 

property {Wood v. Wood, supra; Spmonds v. 
cl-^iinprl •{ '■ Donnelly, supra) ; hut only, it seems, where the right is 

01 jjuiposes other than to enforce marital rights (-Sy/noyi^/s v. 

■m '“'"i T’ ^'"'/aor, supra; see Weldon v. /Ic (1.SS4), 14 Q. B. D- 
‘ ^ ' In FI 00(1 V. IFbof/, su)) 7 'a ; Jhnnelhj v. Donnelly, sujn’a , 

(TUyyy07* v. (ra//«or, supra, the injunctions were to restrain the interference 

\riTh tho hno^%i 
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restraining the trustees from acting upon any consent given by Sect. ir,. 
him to advances being made to children under an advancement Miscel- 
clause in the settlement (m). So, also, where an order has been laneous. 
made for permanent alimony, the husband may be restrained from 
making away with his property (n), but the court has no jurisdiction 
to make such an order before an order for alimony has been made (o). 

The court will also enforce the observance of legal and proper 
covenants in separation deeds (a). 


569. In certain circumstances the court will not only control a 
parent in the management and custody of children, but may even 
altogether remove the children from the influence of the parent ; 
and, in a proper case, will grant an injunction for the purpose of 
partially or completely restraining the parent from exercising any 
control over or having any intercourse with his or her children (/;). 
In very special circumstances an injunction may be granted to 
restrain an adult child from entering a parent’s house (c). 

570. An injunction may be granted restraining the marriage of 

an infant ward of court and all communication and intercourse 
with the ward((/), and when the party seeking to marry the ward 
is^ also an infant, his guardian may be restrained from permitting 
him to marry the ward without leave of the court (e) . ° 

injunction may be obtained to restrain the openin" of 
letters not addressed to the defendant (./ ), and the court will also 

... foirWer (1S80), 28 W. E. 381. See title Husband and Wife, 

\ ul. A.\ I., pp. 568, .169 ; and as to restiainiiig the payment of a legacy to a 
husband who ha.s failed to comjily with an order for payment of his wife’s bill 
of costs in a divorce suit, see ibid., p. 525. 

(n) Sidney v. Sidney (1867), 17 L. T. 9 ; AWon y. Xewton, [18961 P. 36. See 
title Husband and Wu-e, Vol. XIY., p. 568. 

( 0 ) Newton y. Newton (1885), 1 1 P. D. 1 1 . As to restraining the ..ale of settled 
propel ty, as to which it is intended to petition for variation, see title Husb ind 
ANn Wire, Vol. XVI., p. 576. In Watts v. Watts (1876), 24 W. R. 623, the 
defendant, against whom a decree of divorce had been made, was restrained 
under the Matrimonial Causes Act, 1859 (22 & 23 Viet. c. 61), ... 5, from selling 
or parting with pioperty comprised in a post-nuptial settlement, and in 

calces V. \oate (1877), 4 P. H. 60, a similar injunction was obtained evell 
though a decree ii/si only had been obtained ; but compare Newton v Xewton 
supra, at p. 13 ; and title Equity, Vol. XIII., pp. 51 b‘> ’ 

Sd Wire’ Vol XVT ' ’ “‘Id title Husband 

A^D \\ lirE, \ ol. AVI., pj). 4-11, 449. 

(h) See titles Husband and Wii'E, Vol. XVI nu 449 et sen n— et .e 
In™ and Ciiildben, pp. 106, 169, aate. ’ ’ 

(1^05) 9^?! T. iS'""* = ^'^^l^■!‘Ouse v. Waterhouse 

f m\ ^ . . 


co\ir«P \ 1 — vTCic icauaiiieu irom au inter- 

cCtcLlw C otherwise, with the infant). In Pearce v. 

geCeiK ’tilTCm^ “a to the minority, but granted 

noltce yfEoL!” isg'lfo Ch.’ llO, C I ''' 

l>iu^l 46 — l49ja,J<”“^^‘’ generally, title Infants and Ciiildben, 


Control and 
management 
of children. 


Marriage of 
infant wards, 
of court. 


Opening 

letters. 
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Sect. 15. 

Miscel- 

laneous. 


Publication 
of pending 

proceedings. 


Disturbance 
of occupation. 

Interference 

with 

churchyard. 

Against 
renewal of 
solicitor’s 
certificate. 

Publication. 

Use of name. 


interfere to prevent a defendant, by reason of his having been 

though addressed to him by name, really belong to the plaintiffs’ 
and ^Yhen such letters come, under an address given by him to the 
postmaster, to Ins private address, a mandatory injunction may 

pLtm defendant to withdraw his notice to the 


572. The court will also, in a proper case, restrain the publica- 
tion of pending proceedings when such publication tends to prejudice 
the public mind or obstructs the course of justice (h), or the issue of 
circulars or notices abusive of a party to, and tending to the prejudice 

e air iial of, an action (i). It is not, however, in every case of 
an unfair report purporting to represent what takes place in open 

f’n I'® granted (k) ; but the circumstance 

that the publication of a garbled account is by way of defence and 

in answei to similai publications by the other side, although it may 

excime the party sought to he restrained from the costs of the 

motion, will not prevent the court from granting the injunction (/). 

573. In a proper case an injunction may be granted to restrain 

a defendant from disturbing the plaintiff in his possession or 
occupation of a house (»;). 

An unauthorised interference with a churchyard may also be 

restrained in a proper case (ii). 

circumstances a solicitor who has not taken out his 
ceitifacate for several years may be restrained from applying to renew 
his cei titicate without the leave of the court (o). 

An injunction may also be had to restrain the publication of a 
work as the plaintiff’s which is not his(p). 

An injunction will not be granted to restrain the use of a 


{<j) Hermann Loo;, v. liean (1884), 26 Ch. D. 306, C. In this case the plaintiffs 
weie pu upon an undertaking to open the letters in question only at certain 
■speci ed ^mes, with liberty to the defendant to be present at the opening, 
t^ee also ktapMony. Foreitpi Vine}jar(l Association (m4), 12 W. E. 976, the 
converse case, where the injunction was sought by a former employee. 

Jh) Brook V Keans (1860), 29 L. J. (cii.) 616, C. .V. ; and see title CoNTE.Mrr 
or CoiBT, Attachment and Committal, Vol. YII., pp. 287, 308; and Be 
y/(^o?i.so)i (1,42) 2 Atk. 409; B. v. rAme„< (1821), 4 B. A Aid. 218. 

(1882), 52 L. J. (cii.) 134 -Coats [J. .t 1\) v. Chadwick, 

[’V J Matthews V. Smith (1844), 8 Hare, 831 ; lie New Gold 

( oast Fxjdoratton (h„ [1901] 1 Ch. 800; and title CoxxEMPT OF CoOT, 

AiTACirME.vr and Committal, Vol. VII., pp. 2S1, 284 ct scq. In Maclcett v. 

Ilcrne Lay Commissioners (1876), 24 AV. E. 845, the defendant in a pending 

action, in which many of the inhabitants of a town were to be examined as 

witnesses, was restrained from preaching a sermon upon the subject in his chapel 

in tue town and also from issuing placards announcing his intention to lueach 
the sermon. ° 


(/l) Brook V. Evans, supra, 

(l) Coleman v. West Hartle,woJ Rail. Co. (1860), 8 W. E. 734. 

{m) hpurytn v. White (1860), 2 Gift. 473; CotUson v. Warren, [1901] 1 Cb. 

L. A* 

(„) See title Burial and Cee.mation, Vol. III., p. 410, and as to the 
circumstances m which a burial might be restrained, ibid., p. 414. 

,,) Be n hitehead (1885), 28 Ch. D. 614, C. A. 

(p) Byron [Lord) v. Johnston (1816), 2 Mer. 29. 
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patronymic name of a family ( 5 ), but the use of a name in connec- 
tion with a trade or business may he protected (r) • nor in the 
absence of fraud or malice, will a defendant he restrained from 
calling his house by the name of the plaintiff’s house (s) 

_ A person who is prejudiced by the conduct of a receiver appointed 
m an action ought not, without the leave of the court, to commence 
an action to restrain the proceedings of the receiver, even thouf^h 
the act complained of is beyond the receiver’s authority. His proper 

course is to apply for such relief as he is entitled to, in the action 
in which the receiver was appointed (?). 


Sect. 1 .". 

Miscel- 

laneous. 


Receiver’s 

proceedings. 


Part V.— Procedure to obtain Injunction. 

Sect. I— Parties. 

574. An injunction will only be granted at the suit of a partv 
having _ sufficient interest in the relief sought (a). If the iniuiw 
complained of affects the public interest the Attorney-Genera S 

he pub ic righ mvolves an interference with his priiVte Ss or 
that, although his private rights are not interfered with he°sutfers 

pS “■= “‘erference rtfthe 

ft ^ of right to do an act even 

though he has no present intention of doing it, is sufficient ground 

ni n irom doing it (d). A man who has parted with his whole 
m eiest in the subject-matter ought not to be made a party (e) but 

“soioot Uo, .n injunction m.v be o.Tn teS 
against h.m(.t). In a ction for an i.ij„„cti„„ 

M.VKKR, Trade NAMEs^vxD D^sioxi * ‘ 



Party seeking 
injunction 
mu.st have 
sufficient 
interest. 

When public 

interest 

affected. 


Defendants. 
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Sect. 1. 

Parties. 

Absent 

parties. 


Company. 


Injunction 
should be 
claimed. 


INJUNCTION. 

violation of an agreement, the persons alleged to have made the 
agreement must be parties fr/). 

576. The absence of persons who will benefit by an injunction 
will not prevent the court from granting it(/i), but an injunction 
will not be extended so as to protect persons who are not parties to 
the action (i), nor will it be granted in the absence of parties where 
it would operate injuriously against them (k). 

Although an injunction will not as a rule be granted against a 
person not a party to the action (1), even if he appear (m), yet it 
may^ be granted against a person claiming title under the pro- 
ceedings. Thus a purchaser under a decree may be restrained from 
committing waste before completion (»), or a tenant, to w^hom a 
receiver appointed in an action has let part of the estates, may be 
restrained from acting in breach of his tenancy agreement (o), 
although such purchaser or tenant is not a party to the action. 

Where an injunction is granted against a company, an injunction, 
with costs, may also be granted against its secretary if he has been 
joined as a defendant and appeared and adopted the company’s 
defence, although no evidence is adduced to show that he took any 
personal part in the acts complained of (p). 

Sect. 2. — Application Jor Injunction, 

Sub-Sect. 1.— % Action. 

577. Where the substantial object of the jilaintiff is to obtain an 
injunction he should indorse his writ with a claim therefor (q)y but 
where he omits to do so leave may be given to amend the indorse- 
ment by asking for an injunction (n). The nature of the injunction 
claimed should be stated on the indorsement (b)- An injunction 


{(j) J-coidcft EsUdes Inredment (Jo. v. Weedimf (1809), 18 W. E. 85* 

(//) Const V. JIarris (1824), Turn, vt E. 496, 514; Evans v. Coventry (1854), 5 
l)e G. M. & G. 911, C. A. So it seems where the absent parties, though proper 
parties to the action, would not be affected by the application [Hainpv. Rohmson 
(1865), a De G. J. & Sm. 97, 110, C. A.). 

G') (iadd- V. Worrall (1795), 2 Anst. 555. 

yc) M'^Beath v. Puivenscroft (1889), 8 L. J. (cn.) 208; Hartlepool Qas and. 

ater Co.v. U esi Hartlepool Harbour and Rail. Co. (1865), 12 L, T. 366. Ib 
Hardinyey. Southborouyh Local Board 82 L. T. 250, an injunction was 

granted, although all the members of the local board had resigned. 

(/) Iveson V. Harris (1802), 7 Yes. 251, 257. 

(«i) Edison and Sivan Electric Liylit Co, v. Holland (1889), 6 E. P. C. 243, 286, 
C. A. The proper course is to add such persons as defendants [ibid., at p. 28t>). 
Leave to amend and add the third party as a defendant wiU not be given after 
trial for the purposes of an appeal (/5i’d., at p. 286, but see per Lixulev, L.J-j 
ibid., at p. 287). 

Cl) Casamajor v. Strode (1823), 1 Sim. & St. 381. 

(o) Walton V. Johnson (1848), 15 Sim. 852. As to the extension of the order 
to workmen or servants of the defendant, see p. 283, post. 

(p) WelslKich Incandescent Gas Light Co., Ltd. y. Daglight Incandescent Mantle 
<^o.. Ltd. (1899), 16 E. P. C. 844, 856. Eut in these circumstances damages 
will not be awarded against him [ibid.). 

(5) E. S. C., Ord. 8, r. 2; Colebourne v, Colebourne (1876), 1 Ch. D. 690, see 
Savory y. Dyer (1749), 1 Amb. 70. 

(a) E. S. C., Ord. 28, r. 1 ; Colebourne v. Colebourne, supra. - 

[b) E. S. C., Appendix A, Part 3, s. 4 ; Re Myers' Ratent (1882), 26 Sol. Jo. 
371. 
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may, however, be granted at the hearing even though not claimed 
upon the indorsement on the writ (c), and after judgment a party 
who violates the spirit of the decree may be restrained from so 
doing on motion, and it is not necessary to commence a new action 
specifically claiming an injunction (d). 

578. Service out of the jurisdiction of a writ of summons or 
notice of a writ of summons may be allowed whenever an injinic- 
tion is sought as to anything to be done within the jurisdiction, 
or where any nuisance within the jurisdiction is sought to be 
prevented or removed, whether damages are or are not sought in 
respect thereof (e). 

Sub-Sect. 2. — On Motion or Siunmons[/). 

(i.) Who ma/j apply, 

579. An application for an injunction may be made by any 
party, and, if the application is by the plaintiff, it may be made 
either ex parte {g) or on notice (//), but if it is by any other party it 
must be made after appearance and on notice to the plaintiff (i). 

A defendant may before judgment apply for an injunction, and 
he may do so even if the plaintiff* has already served him with 
notice of application for a like purpose (,/). If the defendant’s appli- 
cation is connected with the purpose of the plaintiff’s action, he can 
apply for an injunction as soon as he has entered an appear- 
ance (/i), but if the relief which he seeks does not arise out of the 
relief sought by the plaintiff, he cannot apply until he has delivered 
a counterclaim or issued a writ in a cross-action (/). 

(ii.) When ApplPation may he made. 

580. An injunction will generally be granted only after a writ of 
summons has been issued (m). If, however, the circumstances of 
the case are very urgent {n), or where, owing to the offices of the 

(c) Blomjield v. Eyre (1845), 8 Beav. 250, 259 ; iroodman v. Kine (1S45), 
8 Beav. 379 ; Reyneli v. Hprye (1852), 1 l)e G. M. & G. 600, C. A. 

{d) Grand Junction Canal Co. v. Dimes (1849), 17 Sim. 38; Wriyht v. Aticyns 
(1813), 1 Ves. & B. 313 (defendant restrained from committing waste). 

(e) R. S. C., Ord. 11, r. 1 (f) ; and compare Yearly Practice of the Supreme 
Court, 1911, p, 69. 

(/) I.e., by motion in the Chancery Division and by summons in the King’s 
Bench Division; see p. 214, post. 

(ly) See p. 276, 

(h) See p. 275, post. 

{t} R. S. C., Ord. 50, r. 6. 

(y) Saj'ijant v. Head (1876), 1 Ch. D. 600. In cases of this kind one order will 
be made on both motions, but the plaintiff will usually be given the conduct of 
the proceedings {ibid.), 

{k) Carter v. Fey, [1894] 2 Ch. 541, C. A., distinguishivig Sary ant y. Read, 
siqma; Collison v. Warren, [1901] 1 Ch. 812, C. A. 

(/) Carter v. Fey, siqyra. 

_ (m) R. S. C,, Ord. 50, r. 6 ; but see the text, supra, as to defendant’s applica- 
tion where the relief sought is incidental to or arises out of the relief sought by 
the plaintiff. 

(n) Thorneloe y. Skoines (1873), L. R. 16 E(j. 126. In such a case the affidavit 
should be intituled in the contemplated action and also in the matter of the 
Judicature Acts (Young y. Brassey (1875), 1 Ch. D. 277). 

H.L.— XVII. 


Sect. 2. 

Application 

for 

Injunction. 


vScrvice of 
writ out of 
jurisdiction. 


Who may 
apply. 


When 
injunction 
will be 
granted. 


T 
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Injunction. 


Sect. 2. 

Application 

for 

Injunction. 

In vacation. 


Motion days. 


Saving 

motions. 


court being closed, the issue of the writ is delayed (o), an injunction 
may be granted before the writ has been issued, upon the plaintiff 
undertaking to issue the writ at once. 

581. An injunction may be obtained in vacation (p) as well as 
during term time, and whether the court is sitting or not. In the 
King’s Bench Division injunctions are usually granted in chambers, 
but it is not the practice in the Chancery Division to grant injunc- 
tions in chambers when the courts are sitting (a), 

582. In the King’s Bench Division injunctions may be applied 
for ex parte or on a summons on any day (6). In the Chancery 
Division, strictly speaking, every day during term is a motion day (c), 
but the convenience of the court requires that motions should be 
confined to particular days. If, therefore, a party desires to have 
a motion heard on a day which is not a day appointed for hearing 
motions, and has sufficient reason, he should apply to the court for 
permission that the motion be heard on that day and give notice to 
the other party (d). The notice of motion must state that the 
motion is to be made by leave of the court, and, if it does not do so, 
the defendant may disregard it (c). 

583. In the Chancery Division, if a motion is not ready to be 
brought on the day for which notice has been given it can be 
saved {j ). A motion may be saved by mentioning it to the court 
at any time before the court rises, notwithstanding that motions 
may have been finished (g). If it is not saved it will be treated as 
abandoned {k). To save a motion by special leave the leave of 
the court is required (i). 


Early trial. 584. Upon an interlocutory application for an injunction the 

judge may, without going into the whole merits, make an order 
for an early trial (/c). 


(iii.) Notice of Application, 

Title of 585. In the King’s Bench Division the application for an injunc- 

applicatiou. ^ion is usually made on summons in chambers (Z). In the Chancery 


(0) Carr v. Morke (1873), L. E. 16 Eq. 125; see also Campana v. Wehh (1874), 
22 W. E. 622 ; Chanock v. Hertz (1888), 4 T. L. E. 331. 

{p) }Iarhorou<jh{Lm'd)v. (1844), 1 Ph. 364; Chappell Davidson 

(1855). 2 K. & J. 123, 125. 

(a) English v. Camber'well Vestrg, [1875] W. N. 256. 

(b) A master has no jurisdiction (E. S. C., Ord. 54, r. 12 (e) ). 

(c) Anon. (1826), 4 L. J. (o. s.) (cii.) 204 ; Chaffers v. Baker (1854), 5 De G* 

& G. *182, C. A. 

{d) Anon., supra ; ex parte applications may be made, however, at any time, 
according to the ui'gency of the case. 

(c) Hill V. Rimell (1837), 8 Sim. 632; Lloyd v. Gordon (1818), 2 Coop. temp. 
Cott. 171, n. 

(/) Re Banwtn Iron Co. (1852), 17 Jur. 127. 

[g) Lapp V. Williams, [1901] W. N. 91. 

[h) Cuihbert v. Fane (1837), 1 Jur. 890; Turner v. Turner 15 Jur. 

1165 ; and as to the costs, see p. 287, post. 

(1) Arthur v. Consolidated Kent Collieries Corporation (1905), 49 Sol. Jo. 403. 
(A*) E. S. C., Ord. 50, r. 1a. As to appeals, see p. 283, post. 

(/) See title Practice and Procedure. 
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Division it is made on motion, and unless ex parte, is made on 
notice. 

586. The notice of application must be properly intituled in the 

action ()h). 

An application on behalf of a relator is irregular ; it should be 
on behalf of the Attorney-General (»)• 

587. A notice of motion or a summons for an injunction may 
be served by the plaintiff at any time after appearance lias been 
entered by the defendant, or after the expiration of the time limited 
for that purpose if the defendant has failed to appear (o). Notice 
of motion or a summons may also, by leave of the court or a judge 
to be obtained ex parte, be served with the writ or at any time after 
service of the writ, and before the time limited for appearance (p). 

The court can direct service of any notice out of the jurisdic- 
tion ((/). 

588. Unless the court give special leave to the contrary, there 
must be at least tw’O clear days between the service of the notice 
of motion and the day named in the notice for hearing (/•)• The 
same length of notice is required in the case of a summons (.*?). 

In a proper case leave to serve short notice of motion may be 
obtained. Express leave for the purpose must be given, and leave 
to serve notice of motion before appearance (/) does not include 
leave to serve short notice (n). Leave to serve short notice, or 
to serve notice before appearance, can be given only by the judge, 
and cannot be given by a master even during vacation (r). 

Where leave to serve short notice is irregularly obtained, but 
the party served has not been injured by the irregularity, the 
court may disregard the irregularity and hear the motion on its 
merits (w), 

589. When leave is obtained to serve notice of motion with 
the writ or before appearance (x), or to serve short notice of 


(rn) Rvtvkiii v. CaiteU (1842), 2 Hare, ISG. 

{n) A.-(l. V. [IVu/Z/i (1841), 3 Beav. 447. 

(o) R. S. 0., Ord. .72, r. 8 . 

(p) Ihiil., r. 9. A motion for an injunction upon notice and before appear- 
ance, or before the time for appearance has expired, cannot be made unless 

leave to give notice has been obtained, and the notice expresses that fact 

[Cooke V. (1826), 4 L. J. (o. s.) (cir.) 141). 

( 7 ) R. S. Ord. 11, r. 8 (a). It was formerly doubtful whether the court 

had jui’isdiction to allow service of a notice of motion with the writ on a party 
out of the jurisdiction (i.l/art?7o//rt and North-We^t Land Corporation v. Allan, 
[1893] 3 Ch. 432), but in practice the court granted leave to make the service 
without prejudice to any question which might arise upon it [Hersey v. Yonuy, 
[1894] W. N. 18, C. A., followed in Overton ct Co. v. Burn, Lowe, & Sons (1896), 
74 L. T. 776, C. A.). 

(r) R. S. 0., Ord. 52, r. 5. In the computation of the two days, Sundays, 
Christmas Day, and Good Friday are not to be reckoned (R. S. C., Ord. 64, r. 2 ). 

(s) R. 8 . C., Ord. 54, r. 4 (e). 

(f) See R. S. C., Ord. 52, r. 9. 

(u) Hart v. Tulk (1849), 6 Hare, 611. 

('•) Conacher v. ('onacher (1881), 29 W. R. 230. 

Oc) Dawson v. Beeson (1882), 22 Ch. D. 504, C. A. ; see R. S. C., Ord. 70, r. 1 . 

(.'•) Chambers v. Toynbee (1864), 12 W. R. 1100 . 
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motion {a), the party obtaining it should take good care that his 
evidence is ready before the day for hearing mentioned in the 
notice, and the fact that such leave has been given must distinctly 
appear on the face of the notice. If the notice does not state 
that leave has been obtained, and the defendant appears and objects, 
the court may give leave to amend at once and to serve the amended 
notice then and there, and proceed to try the case on its merits (6). 

Costs may be given though not asked for in the notice of 
motion (c). 


590. AVhere the defendant has made default in entering appear- 
ance, or no address for service is given (d), a notice may be served 
by filing (c). If, on the hearing of an application, the court is of 
opinion that any person to ^Yhom notice has not been given ought 
to have or to have had such notice, it may either dismiss the 
application or adjourn the hearing in order that such notice may be 
given (/). If there is more than one defendant, all the defendants 
who are interested in the application should be served (f/). 


591. The amendment of the statement of claim pending notice 
of motion operates as an abandonment of the notice (/O? unless the 
plaintiff obtains leave to amend ^Yithout prejudice to the pending 

notice (0* 

(iv.) Applkation Ex jtarie, 

592. An injunction will not, in general, be granted without notice, 
but the court, if satisfied that the delay caused by proceeding in the 
ordinary way might entail serious mischief, may make an order a* 
2 )arte upon such terms as it thinks just (k). 

Application for an injunction may be made by a plaintiff cx 
2 )arte (/). 

(a) Harris v. Lewis (1844), 8 Jur. 10(33; LJaiusoit v. Beeson (1882), 22 Cli. h*- 
o04, C. A. 

(b) Jleijwood V. Wait (1870), 18 AV. E. 20J. 

(r) (Barky. Jaquea 11 Beav. 623; Bailer v. Gardener (1850), 

525 ; but in l^ratt v. Walker (1854), 19 Beav. 261, where the respondent ma no 
appear, Eomilly, M.E., refused costs, as they were not asked for by the notice 
of motion. 

(f/) As required by E. S. C., Ords. 4 and 12. 

(e) E. S. C., Ord. 67, r. 4. 

(/) E. S. C., Ord. 52, r. 6. 

(^) Service v. Castaneda (1845), 9 Jiu’. 367. 



3 K. & J. 123. 


(r) Martin v. Fusty ; Caldwell v. Fwfham Harbour Beclamaiion ( o- 

(1876), 2 ('h, D. 221 ; see Child v. Douglas (1854), Kay. 560, 574. In 

V. Lambert (1860), 1 John. & H. 458, leave was given after a demurrer na 

allowed. y : 

{k) E. S. C., Ord. 52. r. 3 ; and see Lloxjds Banky Ltd. v. ^Mway l 

gation Co., [1905] 2 K. B. 359, C. A. ; but an injunction will not 

varte where its effect will be to stop a great trading concern {Crowdei y. . 

(1816), 19 Ves. 617). In Anon. (1857), 3 Jur. (n. s.) 685, an ex 

was granted to restrain the defendant from doing certain ^ 

agreed not to do if a certain sum of money was paid, although the p a 

not prepared to pay the full sum. .-.nrie 

(/) e! S. C., Ord. 50, r. 0. tiee p. 273, anU. The granting of ex pane 
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In an urgent case the order may be made before service (/»)» and 
even before issue (h), of the writ. Where leave is sought to issue 
a writ for service out of the jurisdiction, and the writ asks for an 
injunction which is applied for cx parte, the order giving leave to 
serve the writ may also direct that the injunction do issue from 

and after the issuing of the writ (o). 

An injunction will not be granted if the defendant has 

appeared (p)> unless the case is very pressing {q). Where an rx 
parte application is applied for after appearance, the fact that 
appearance has been entered must be stated in the aftidavit in 
support (r); otherwise the injunction may be dissolved. In the 
King’s Bench Division when an interim injunction is granted ex 
parte the judge usually gives leave to issue a summons to continue 
the order until trial. 

A defendant who has had notice of an application for an injunction, 
which he is willing and ready to meet, ought not to have that 
injunction issued against him ex parte. If, from the other engage- 
ments of counsel or from the pressure of other business on the court, 
the plaintiff cannot bring on his application, the inconvenience of 
this should fall on him and not on the defendant, as, otherwise, the 
latter would be harassed and punished as a wrongdoer without an 
opportunity of being heard (a). 

593. The court sometimes grants an interim order in the nature 
of an injunction restraining the defendant until after a named 
day or until further order. An order of this kind is usually 


iSECT. 2, 

Application 

for 

Injunction. 

parte 

order. 

I-Uiect of non- 
appearance. 


Duty of 
plaintiff. 


Jnteriia 

orders. 


injunctions is the exercise of very extraordinary jurisdiction, and therefore the 
time at which the plaintiff first had notice of the act complained of will he 
looked at very carefully in order to prevent an iinproiier order being made 
against a party in his absence, and if the applicant has ac(iuiesced for some 
time, it will not be granted (Mexhorom/h [Karl) v. Jhiver (1S4J), 7 Beav. 127, 

mi 

(m) lie IIK't Estate, II. v. II. (187-3), 1 Ch. D. 278; ('olehonruew (\ikhoarne 
(1870), 1 Ch. 1). 691); Jiratid v. Mitson [oiliO'n'ise Brainl) (187(>), 24 AV. 14. .324 ; 
hut the court will not grant an injunction to prevent the transfer of stocks 
till after the defendant has appeared or is in contempt for want of appearance, 
and then only upon notice v. Walton (1771), 2 Dick. 442). 

n) Sec p. 27*4, ante. 

o) Yoiniff V. Ilrassey (1875), 1 Ch. 1). 277. 

( /^) ('ollard V. Kooper (1821), Madd. & G. 190; Perrij v. Weller (1827), 4 
Buss. 519 ; Lamjham v. tireat yortltern Pail. Co. (1847), 1 De G. & Sm. 480, 
497. 

(7) Allard V. Joites (1809), 15 A’'es. 005 ; Harrison v. Cochcrell (1817), 4 Afer. 1 ; 
Aeranian v. Pristol Dork Do. (1840), 1 Russ. & M. 421 ; Petleij v. Eastern 
< 'ointties Pail. Do. (1849), 8 Sim. 484; Pell v. Hidl and Selbp Pall. Do. (1840), 1 
Ry. & Can. ('as. 010, 024. In Acrainan v. Bristol Dock Do., supra, counsel, 
who had been ijistructed to oppose the motion, although no notice had been 
given, was allowed to be heard. A special injunction (such as one to restrain 
navigation of ships) will not be granted ex parte after appearance has been 
entered [Marasco v. BoiUnt (1750), 2 Yes. Sen. 112). 

(r) Harrison v. Cockerell, supra; Pandall v. Commercial Pail. Co. (1849), 
8 L. J. (cii.) 252; Snttou v. Mnmford. (1840), 2 Coop. temp. Cott. 171, n. ; 
Me.i:ican Co. of London v. Maldonado, [1890] AV. N. 8. It would appear from 
Mexican Do. of London v. Maldonado, supra, that, although the fact is not stated 
in the affidavit in support, it would be sufficient if the judge is informed of the 
fact at the hearing. 

(o) Graham v. Camphell (1878), 7 Ch. D. 490, 494, C. A. 
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granted upon ex imrte application, but may be granted on an 
application upon notice (l>). In the Chancery Division the named 
day is generally the next motion day, but an earlier day may be 
named ; and the plaintiff is usually given liberty b}" the order to 
serve notice of motion for the day named (c). Sometimes liberty 
is reserved to the defendant to move to discharge the order before 
the named day, with liberty to the jilaintiff to move similarly 
for an injunction. "Where in these circumstances simultaneous 
applications are made on the part of the plaintiff for an injunction 
in the terms of the order and on the part of the defendant to 
discharge the order, the i)laintiff' has the right to begin (d). 
Interim orders are not exactly like ex jmrtc injunctions which put 
the other side to the necessity of coming to the court to dissolve 
them, and in many res 2 )ects they are a convenient course of 
proceeding (r). 

When an interim order is made to extend over a certain day 
or until further order, the words “or further order” mean an 
order made before the day named ( / ). There must be no delay in 
applying for an interim order (^ 7 ); but the court, although refusing 
such an order, may give leave to serve short notice of motion, 
notwithstanding that no appearance has been entered (//). 


Sect. 3. — Evidence, 


594. Upon amotion or summons for an injunction evidence (0 
may be given by affidavit, but the court may on the ai)plication of 
either party order the attendance for cross-examination of the 
person making the affidavit (k). 


595. If the application for an interlocutory injunction or interim 
order is made ex imrte, the ai^plicant must state his case fully and 
fairly to the court, and must disclose all material facts (0- The 
affidavits in sujDport of an ex lyarte application should also always 
state the precise time at which the plaintiff or those acting for him 
became aware of the threatened injury {m), and should show, in 
effect, either that notice to the defendant would be mischievous 
or that the matter is so urgent that, if notice were served, the 


{h) In an urgent case an interim order maj’ be granted when the other t'lde 
has been served with notice of motion but has not had an opportunity ot 
answering the affidavits (Feuwiek East London Hail. Vo. (1S70), L. K. ^0 Lq. 
d44, 547) ; see note (/«•), p. 2S(), post. 

(r) 1 Seton, Judgments and Orders, Cth ed., p. 518. 

(d) Eraser v. Wtialtei/, Vartside \. WhaUey (1804), 2 Uem. & M. 10. 

'e) Fuller v. Taylor (1808), 32 L. J. (cn.) 370, AVOOD, X.-V., at p. ''^7(. 

^ /) Bolton V. London Brltool Jloanl (1878), 7 Ch. 1). 706. It cannot be 
extended after the named day except with the leave of the coui't (ibid.). 

(y) (f reer v. Bristol Tanniny Vo. (1885), 2 E. P. C. 208. 

{h) Ibid. 

(0 See, generally, title Eviden’CE, Vol. XIII., pp. 415 et sey. 

(/.’) E. S. C., Ord, 38, r. 1 ; and see also rr. 28 and 29 (ibid.). 

(/) A.-O. V. Liverpool Corjtorution (1835), 1 Mv. & Cr. 171; CastelU\- teo*' 
(1849), 7 Hare, 89. 94 ; Dalylish v. Jarvie (1850), 2 Mac. & G. 231, 243 ; L idler 
V. Taylor, su]>ra [interim order); Behniitten \. Faulks, [1893] AA . K. 04 ; ana 
see pp. 288, 298, post. 

(?») Calvert v. Gray (1830), 2 Coop. hmp. Cott. 171, n. 
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mischief would have been done before the injunction could he 
obtained. Unless the affidavits show the above, the application Evi^nce. 
may be directed to stand over, and notice of it to be served on the 

At hearing, the case put forward must correspond with the Case on 
case set out in the statement of claim, if any (o),_and the plaintift 
will not be allowed, when he puts forward prominently and lelies ^vithcaoe 
upon a given case, and fails upon that case, to spell out another pleaded, 
and say he might have framed bis case so as to show a title to 
the relief asked {])). The court never grants an injunction on 
general complaints, and general words in a notice of motion can 

only be justified by establishing a specific case of injury (^). 

The affidavit may be made by any person having sufficient Amdavit. 

knowledge of the facts (a). It is usually made by the plaintiff, and, 

if no sufficient reason is assigned for its not being so made, the 

order may be refused (/;). If, on an ex parte application, the affidavit 

is not sufficiently positive, notice of the application may be ordered 

to be given (c). The affidavit should not, as a rule, be suoin until 

after the issue of the writfd), but in exceptional cases the court 

may grant an interim order, although the affidavit was sworn before 

the issue of the writ (c). In such cases the court now requires the 

affidavit to be re-sworn and filed, and the plaintiff is required to 

give an undertaking to have this done (/). _ . 

All affidavits must be filed (g). In the Chancery Division Filing of 

affidavits may be filed at any time before the motion is actually '“"‘'a''''- 

heard (/(), but the court will endeavour to prevent either party 


(n) Practice Note (1823), 1 L. J. (o. s.) (cii.) 3. 

(o) JIutts V. Matthews (1836), 5 L. J. (cn.) 134 ; Burton v. Blahemore (1838), 

2 Jur. 1062 ; Hertz v. Union Bayih of Lointon (1854), 1 Jur. (x. 3.) 127. If the 
statement of claim states that a cei-tain mode of operation will inflict injury, and, 
after giving notice of motion, that mode of operation is changed and another 
adopted, the proper course is to amend the statement of claim (Hertz v. Cnion 
Bank of London, supra). 

(p) WhiUvorth y. (iaugain (1841), Cr. & Ph. 325; CasteJti v. Cook (1849), 
7 Hare, 89. Nor can a party who might have brought forward his whole case 
at once, hut w^ho biings forward a part only, when that fails, remodel his case 
and rely on a different equity [Barker v. Nm'tli Staffordshire Bait, Co. (1848), 5 
Ey. & Can. Cas. 401 ; and see PoxceU v. Lassalette (1822), Jac. 549, 551). 

(9) Hertz y. Union Bank of London, supra. 

(a) Kenv'orthy v. Accunor (1819), 3 Madd. 550; Byron (Lord) y. JoJmston 
(1816), 2 Aler. 29; Hamilton y. Board (1863), 1 New Eep. 379, C. A. 

(h) Spalding v. Keely (1835), 7 Sim. 377 ; S. C. suh nom. Spalding v. Beiley 
(1835), 4 L. J. (CH.) 169 : see Scotson v. Oaury (1841), 1 Hare, 99. 

(c) Byron (LyOrd) v. Johnston, supi'a. 

(d) Franrome y. I'rancome (1865), 11 Jur, (x. s.) 123; see Boiven y. Bowen 
(1873) 7 1. E. Eq. 251. 

(e) Fennall y. Brown (1854), 18 Jur. 1051 ; Green v. Prior, [1886] W. N. 50. 
(/) Green v. Prior, saj/ra. 

((/) E. S. C., Ord. 38, r. 10, and stamped (ihid., r. 15) ; Yearly Practice of the 
Supreme Court, 1911, pp. 530, 531. As to the form and contents of affidavits 
generally, see title Evidence, Vol. XIII., p. 625 ; as to filing and office copies of 
affidavits, ihid., p. 629 ; and as to copies of affidavits for parties, see E. S. C^., 
Ord. 66, r. 7 (f) (i.); Yearly Practice of the Supreme Court, 1911, pp. 1095, 
1096. 

(h) Ex parte T.eicester (1801), 6 Yes. 429, 432 ; Munro v. Wu'enhoe and 
Brightlingsea Bail, Co. (1865), 4 De G. J. & Sm. 723, 736, C. A, 
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from gaining any advantage from filing affidavits at the last 
moment (i), and will usually order the motion to stand over until 
the next motion day in order to enable the other party to answer 
the affidavits. Sometimes an interim order will be granted in 
the^ meantime (k). When the affidavits have been filed, office 
copies must be in court when the injunction is moved for (1 ) ; 
but, where there is no time to get the affidavit filed before the 
application, the injunction may be granted upon an undertaking 
to file the affidavit (/«), and, in vacation, the court will sometimes 
take affidavits into its own custody and consider them as filed (n). 
Except by leave of the court, no order made cx parte in court 
founded on any affidavit is of any force, unless the affidavit is 
actually made before the order is applied for and produced or filed 
at the time of making the motion (o). Where, on a motion, the 
respondent does not appear, affidavits of service can be sworn and 
filed before the order is drawn up (p). 

In the King’s Bench Division the affidavits are not usually filed 
before the summons comes on, but are simply produced then and 
read and subsequently filed. 

After a motion has been opened no fresh evidence can be admitted 
without the leave of the court (q). which will be granted only in 
special cases (r). When a motion is ordered to stand over on 
certain terms till the hearing, no new evidence can be filed on the 
motion (.S’). But, on an ai')plication by w’ay of appeal from an 
order granting an interlocutory injunction, the respondent may 
adduce fresh evidence in sui)port of the injunction (0* The court 
may take notice of an order made in previous proceedings in the 
action, and of what passed at the hearing (a). 

596. To entitle a plaintiff to an interlocutory injunction he 
must either, by proof or admission from the other party, make 
out a plain case (h). If he makes out a primd facie case which 


(/) Carewx. Yates (1S52), 1 W. R. 11. 

(/i) Carew v. \ ateSy sapra; Besaneres v. Besemeres (18o3), Kay, Appendix, xvu. 
(/) Jackson v, Cassidy (1841), 10 Sim. 320; Elsey v. (1863), 4 Giff. 398, 
(m) Niemann v. Harris, [1870] W. N. 6. When an affidavit is used on a 
motion but is not filed until afterwards, it may be entered in the order as read, 
even though the fact that it has not been filed was not brought to the attention 
of the court, provided that it does not interfere with the date of the order, as 
where for example it is filed on the same day (Re Kina & Cods Trade-Mork, 
[1802] 2 Ch. 402, C. A.). 

(//) A,-G. V. (1845), 8 Beav, 179 ; Carry. J/or/ce(lS73), L. E. lOEq. 125. 

(o) E. S. C., Ord. 38, r. 19. 

(p) 28 Sol. Jo. (1884) 591 (memo, issued to registrars). This was not the 

case formerly; see Seear v. Wehb (1883), 25 Ch. 1). 84, C. A., where the old 

practice is discussed. , 

Bird 



(r) East Lancashire Bail. Co, v. HattersUy (1849) 

V. Yates (1850), 15 Jm*. 833. 

(s) ii^ihijer V. Audsley (1872), L. E. 13 Eq. 401. , ^ -r, 

{t) Pole v. e/oe/ (1858), 2 De G. & J. 285, C. A. : see Const v, Barr (1826), 2 Euss. 
161 ; E. S. C., Ord. 58, r, 4. 

(a) Lister v. Leather (1857), 3 Jui’. (x. s.) 433. rr 4 i ^ 

(h) Potts V. Potts (1825), 3 L. J. (o. s.) (cii.) 176; and see De lastet v 
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is not denied by the defendant, an injunction will be granted (c). 

It is not sufficient for the defendant by his affidavit to make a Evidence, 
general denial of the plaintiff’s rights. In order to defeat the 
plaintiff’s claim, he must traverse the whole facts on which the 

plaintifi’’s equity depends (d)- 

597. The court has a discretionary power of acting upon such 
evidence as may be before it at the time, and will not al ow a jg 

motion to stand over in order to enable a party to esarame a evidence, 
witness vivd vocCf if it considers that the application is made in 
order to create delay (e), or that there is sufficient evidence before 

it to enable it to deal with the motion (/). 

AVhere the evidence is wholly conflicting, the court may order 
the case to stand over, in order that experiments may be made, 
and, for that purpose, may appoint an expert to make the necessaiy 
experiments and report to the court on the result (//). The 
expert so appointed assists the court in a (/uasi-judicial capacity, 
and the court will not allow him to be called as a witness (It). 

Where a plaintiff has proved his right to an injunction against a 
nuisance, it is no part of the duty of the court to refer to an 
expert the ciuestion how the nuisance can best be abated (/). 


598. The court may, on the application of any party, make 
an order for the detention, preservation, or inspection of any 
propert}' or thing, being the subject of any cause or matter, and 
authorise samples to be taken or experiments tried (Ic). A judge 
may also inspect any property or thing concerning which any 
question may arise (/). An application for an order (/n) for the 

Bordeuave (18S2), Jac. .316; Hanrtcr v. Foster (1S41), Cr. ct Ph. S02; J/ tardy 
V. Noak (1847), 17 L. J. (cii.J 165 (where iiijviuctions were refuscil). 

(c) Bell V. Wihon (1865), 34 L. J. (cii.) 572. 

(d.) Fyecro/t V. Fyecroft (1854), 2 Sin. & G. 32(i ; see Denys v. Loeock (1S3<), 
3 Mj'. & Cr. 205 ; Faliu v. Gathereole (1844), 1 Coll. 565. 

(e) Normancille v. Siannlny (1853), 10 llfire, Appendix, xx. 

( /') Mayer v, Hpe)ire (1860), 1 John. & II. 87. 

(7) <'asi\\ Midland Bail, (' 0 . (1859), 27 Beav. 247 ; CarOrriyht y. Last (1876), 
1 beton, Judgments and Orders, 6th ed., p. 401 ; ( 'raven v. Kaye (1876), 1 Seton, 
Judgments and Orders, 6th ed., p. 577 ; Broder v. liaillard (18761, 2 Ch. D. 
692, 694 ; Badisehe Anilin and Soda Fabrilc v. Levinstein (1883), 24 Ch. D. 

156. 

(//) Jiroder v. Saillard (1876), 24 W. P. 456. 

(i) A.-G. V. Colney Hatch Lanatic Asylnui (1868), 4 Ch. App. 146. 

(/.■) H. S. C., Ord. 50, r. 3, Under this rule the court will grant an interim 
injunction to restrain a defendant from ceasing to pump water out of a mine 
in order to preserve the mine from obstruction (Strelley v. Fearsoa (1880), 15 
Ch. D. 113), and will also grant an injunction to protect a fund pending an 
appeal (Folini v, Gray^ Starla v. Frercia (1879), 12 Ch. 14. 438, C. A.). The judge 
has a discretion as to how the costs incurred under an order under this rule 
should be borne, and consequently the party who is ordered to pay such costs 
has no right to appeal from such order, without leave (Mitchell v. Barley Main 
Colliery Co. (1883j, 10 Q. B. D. 457). 

(/) R. S. C., Ord. 50, r. 4. The conclusion to which a judge may come on a 
view by him under this rule is not of itself sufficient to support an injunction. 
He must also be satisfied by independent evidence that the case is one for an 
injunction (Loudon General Ornnihas Co., Ltd.v. Lavell, [1901] 1 Ch. 135, 0. A. ; 
but see Be Bourne's Trade- marks. Bourne v. Swan aiul Edyar, Lid., [1903] 1 
Ch. 211, where the former case is commented on). 

(m) Under P. S. C., Ord. 50, r. 3. 


Detention, 
inspection, 
and preser- 
vation of 
property. 
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Injunction. 


Sect. 8. 

Evidence, 


detention, inspection or preservation of any property may be 
made by any party (n). In a case of emergency the order may 

“spection will not be granted 
unless the court considers that the nature of the case requires 

in ^ plaintiff may be given liberty to enter 

pon the land belonging to the defendant, and to excavate the 
soil thereof for the purposes of inspection (q). 


Language of 
order. 


Form of 
order. 


Sect. i.~The Order. 

_ 599.^ The right to an injunction being founded on the fact that 
IS acciuing to the plaintiff, that fact should be mentioned in 
^ should see that the language of its order is 

vf*+ ^ quite plain ^\'hat it permits and what it pro- 

118 (.9). An order which only prohibits a man from doing what 
he has no authority to do, without informing him what are the 
units of such authority, leaves the question undecided and to 

)e discussed on a motion for the breach of the injunction, and 
IS irregular (0. *' 

If, hovever, adequate protection cannot be given in any other 
wa}, an injunction may be granted in extensive terms 
injunction to protect a right which is limited in duration should 
not be perpetual in form (r). An interlocutory injunction cannot 
exceed the relief claimed by the statement of claim (a). 

600* According to the present practice the form of an inter- 
locutory order is “ until judgment or further order” (&). 

Although the injunction is claimed against the defendant alone, 


(») As to when the application may be made, see E. S. C., Ord, 50, r. 6. 

(0) ^»/^s87/ V. Bolmarn,, Oshorve. <('■ Co., [1877] AV. N. 14. 

(70 Bay/wr y, Bmiei/ [\S70), IS W. E. 783 (where the order was refused on 

e gionnd that proof of the nuisance complained of could be obtained from 
external sources). 

(v) Liimh V. Jkanmord (18S4), 27 Ch. D. 356. 

()•) Limprood V. StoP-ma7-Jcet Popernwkimi Vo. etc.. Ltd. (1865), 13 L. T. 540. 
As to orders generally, see title Judgments and Okdeks. 

I.Ql ! fi-kn IT ^ 4 \ 4 r m ^ ^ 


.... ., . . - - .JorerJi'atf, t'o. (18(51), 3 Ve Lr. 

00 J 064, C. A. ; BaHer v. First Ave?n/e Hotel Co. (1883), 24 Ch. D. 282, 286, 

(18G4), 10 L. T. 290, Liberty will not be given to 
^ T?* u ^PP^y to the court in the event of the defendant doing an act 

wxiicn will infringe the plaintiff’s legal right, for if there is no present reason 
for the court s interference it would be premature, and if on the other hand 
reason thereafter arises, it must be the subiect of another suit (Loyi' v. 

syiiiva). 

{if) A.-(}. V. London and Hovth Kesiern Bail Co. (1849), 3 De G. & Sm. 439, 
44o ; Lorth Eastern Bail. Co. v. Cross/and (1802), 2 John. & H. 565, 580; Edwt 
x. Lorih Eastern Bail. Co. (1863), 10 H. L. Cas. 333. 

{e) J)aio y. Eley (1867). L. E. 3 Eq. 496, oOS (patent); Savory, Ltd. v. 
Gyptuan Oil (o.. Ltd. (1904), 48 Sol. Jo. 573 (copyright). 

^ {a) Munro y. ]Vivenhoe and Brightlingsea Bail. Co. (1865), 4 De G. J. & Sm. 

( 23, C. A. 

(5) 1 Seton, Judgments and Orders, 6th ed., p. 518. A date should he 
named in an order restraining proceedings on a bill of sale {Be Johnstone-, 
Ex parte Ahrarns (1884), 50 L. T. 184) ; and see p. 278, ante. 
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the order will, if necessary, be extended, as of course, to his 
workmen, servants and agents (r), or solicitors (r/), l)ut not to his 
tenants O'). The memorandum (./') to be indorsed on a judgment 
or order requiring an act to be done need not be indorsed on orders 
purely prohibitive (i/). 

601 . If, when an application is made, the defendant does not 
appear, the order may be made on an affidavit of service (A)* Such 
an order is, however, taken subject to every objection (0, and will 
be discharged if there is any irregularity in the notice of motion (A ), 
or the service, or the affidavit(/); or if the notice does not ask for 
costs and an order for costs is taken (m) ; or if the order goes 
beyond (u), or departs from (o) the notice of motion in any respect. 

602 . As soon as the order has been drawn up (p) it should lie 
served personally (q). In very pressing cases notice in writing that 
the order has been made, personally served upon the defendant, 
will be sufficient service (r). Notice may also be given by 
telegram (.s). 

603 . No leave to appeal from an interlocutory order or 
judgment granting or refusing an injunction is necessary (t). 


(r) ninnphreys v. lioherts (182S), 1 Seton, Judgments and Orders, 0th ed., 
p. o2l ; see also Freeman v. Jinrhe tlS24), 7 I. Eq. E. 282. 

((/) Sean-ar/l v. Faicrson, [18iJ7] 1 Ch. 54.7, C. A., per Noirni, J., at p. 522. 

(f) Jlodsoiiy. Coppard 9 AV. E. 9; nor, where the defendant is the 

tenant, to his under-teuant^i {Norhun/ [Lord) v. (188S), 1 Dr. & AVal. 

837;. In v. Anraster [Duke) (1737), 1 Dick, 08, however, apparently, an 

injunction was granted against a tenant in possession, though not a party, to 
stay waste. 

(/) liy E. S. C., Ord. 41, r. 5. 

(7) Seloua V. Vrenphm Pural ^anifartj Aidltorifif (1SS5), 5.3 Tv. T. 209 ; Hudson 
V. ’ll'«//.-cr (1894), 04 L. J. (cH.) 204. 

(/() Davidson v. Leslie (IMo), 9 Beav. 104 ; Aiu/ier v. .Ve?/ (1855), 3 W. E. 330. 

ft) Salomon V. Stalman (184i), 4 Beav. 243. 

(A*) See Moody v. Uehherd (1847), 11 Jur. 941 (a motion to dispauper the 
plaintiff). 

(/) Salomon v. Stalman, supra. 

(>/() J*rait V. Ilaf/jcr (1854), 19 Beav. 201. 

(?/) Jte Dover, Hastings and Briyhton JmicUon Rail. Co., E.v parte Carew (1854), 
23 L. J. (CK.) 701, C. A. 

fo) Hutton V. Hepirorth (1848), 0 Hare, 315. 

(yj) There should he no delay, as otherwise the court may require notice of 
application to draw up the order to be given to the defendant [Bateman v. Wiatt 
(1849), 11 Beav. 587). 

(7) (iooeh V. Marshall (1800), 8 AV, E. 410. In Hohjate v. Grantham (1577), 
Cary, 58, service at the defendant’s house, and in Pearce \. Crutchfield [IHOI), 
14 Yes. 200, service at the defendant’s last place of abode, thoiigh apparently 
shut up, was held to be good. As to how personal service is effected, see 
E. S. C., Ord. 07, r. 5; Yearly Practice of the Supreme Court, 1911, p. 1098. 
In a proper case substituted service may be ordered (E. S. C., Ord. 07, r. 0 ; see 
Kirkman v. Honnoi' (1843), 0 Beav. 400 ; Heald v. Ilaij (1801), 9 AA'’. E. 309). 

(r) Knnpton v. Eve (1813), 2 A'es. & B. 349: Vansandau v. Rose (1820), 2 
Jac. & AV. 204. 

(s) Re Bishop, Ex parte Lanqlcy, Ex parte Smith (1879), 13 Ch. D. 110, C. A.; 
D. V. -4. tfc Co., [1900] 1 Ch. 484, 487. 

(0 Judicature (Procedure) Act, 1894 (57 & 58 Viet. c. 10), s. 1 (1) b (ii.). See 
Briffht [Charles) cC Co. v. River Plate Construction Co. (1901), 17 T. L. E. 70S, 

C. A. 
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Sect. 4. 

The Order. 


An implied 
term. 

The under- 
taking. 


Effect of 
undertaking. 


Court cannot 
compel 
plaintiff to 
give under- 
taking. 


A party wishing to appeal must do 
days (//). 


so within fourteen 


Sect. 5. Jj ndcvtaldng as to Damages* 

604. An undertaking as to damages is the price which the 
person asking for an interlocutory injunction has to pay for it, and 
It ought to be required on every interlocutory order (a). By the 
undertaking the party obtaining the order undertakes to abide by 
any order as to damages which the court may make in case it 

^ after^Yards be of opinion that the defendant has by reason 
01 the order sustained any, which such party ought to pay ( 6 ). 

s a geneial rule, the benefit of the undertaking applies to all the 
delendants, although one or more only are restrained (c), 

605. The undertaking remains in force notwithstanding the dis- 

1 or its discontinuance (c), and wdien the 

p aintirt ultimately fails on the merits the defendant is entitled to 
an inquiry as to the damages sustained by reason of the interlocu- 
oiy injunction (y), unless there are special circumstances (y). 
ihe undertaking applies, even though the plaintifl' has not been 
guilty of misrepresentation, suppression, or other default in obtain- 
ing the injunction (A), and is equally enforceable, whether the 

mistake in granting the injunction was in point of law or in point 
of fact (i). 

606. The court cannot compel the plaintiff to give an under- 
taking, but it can refuse to grant an injunction unless he will give 


(^0 B. S. C., Ord. oS, r. 15. 

(a) Chappell v. Davidson (1856), 8 De Q. M. & G. 1, C. A. ; Tad- v. Silver (1859), 
John. 218;^ Adamson v. (1864), 10 L. T. 24; Wakefield v. Bacclewjh 

(l'S65), 11 Jur. (x. s.) 523; Teifjn Valleif Rail. Co. v. Soathivood (1871), 19 



Ltd., siip)ra). 

[h) i<ee Xewh!/ v. Harrison (1861), 3 De G. F. & J. 287, and for form of order 
1 beton. Judgments and Orders, 6th ed., p. 518 
(0 Tuc/cer v. Hew Brunswick Trading Co. of London (1890), 44 Ch. D. 249, 

• * V • 


(d) Xeivhf/ V. Harrison, stqyra. 

(e) Xewcomen v. Coulson (1878), 7 Ch. J). 764. 

(/) Kino V. Radkin (1877), 6 Ch. D. 160, 165 ; Ross v. Buxton, [1888] W. N. 
55. 

{<}) Griffith y. Blake (1884) 27 Ch. D. 474, C. A. ; see Binglep v. ^farshall [ISm), 
1 1 W. E. 1018, where the inquiry was refused ; see also p. 286, jtost. 

(li) Griffith V. Blake, supra, dissenting from the dictum of Jessel, M.R-j 
the contrary in Smith v. Daxj (1882), 21 Ch. D. 421, C. A. 

(0 Hunt V. Hunt (1884), 54 L. J. (ch.) 289. 
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one (k). The court can, however, dispense with the undertaking ; 
but this will only be done in very special circumstances (/), as, for 
example, when the order is in the nature of a final order and is not 
intended to be open to review at any time thereafter (m). 

607 . The court will not as a rule require the Attorney-General to 
give an undertaking as to damages (»)> hut where the person apply- 
ing for an injunction is a Secretary of State an undertaking will, it 

seems, be required (o). 

608 . If the plaintiff is out of the jurisdiction, the undertaking 
must be given by his solicitor or some other responsible person (i>). 
An undertaking as to damages may be given by a married woman (7) , 
even though she has no separate property (/*). When the applicmit 
is a limited company (s) or other corporation (0, the undertaking 
should be given by counsel on behalf of the corporation, and it is 
not necessary for any director or officer of the corporation to sign 
the registrar’s book (a). There is no established practice that, where 
a company is in liquidation, the liquidator must give a personal 
undertaking as to damages (b). The undertaking should be given by 
counsel or by the parties appearing in person (r), and, when given, it 
forms part of the order (d) ; but where the injunction is granted 
during vacation without the attendance of counsel the undertaking 


(/t) Ttidicr New llniiiswirk TrwHnij Vo. of Lamloti (1S!I0), 44 C'h. 1'. L’41t, 
C. A. ; A.-a. V. Athami Hotel Vo., '1 Ch. 090, C. A.; Howard v. Presa 

Friiiten, Ltd. (1904), 74 L. J. (cu.) KM), V. A. 

/) A.-G, V. Albaiti/ Hotel ('o., supra. 

m) Fenner v. [1893] 2 Ch. Gj(i (order restraining threats}. 

(y() A.-G. V. Alhaiif/ Hutd Co., snjira. 

(o) Her Majestf/s Frindpal ^en'etanj of ^tate for liar v. Chnhh (1880), 48 
L. T. 83; see A.-G. v. Alhanif Hotel Co., supra, at p. 704. 

(p) Solbjnac V. Darden (1859), cited in 1 Setou, Judgments and Orders, 6th ed., 

p. o22. 

{q) Hunt V. Hunt (1884), o4 L. J, (cii.) 2S0; lie Pnjnne (1885), 53 L. T. 465 ; 
see Holden V. Waterlow (1866), 15 W. E. 139 ; and title Husband and Wii-'U, 
Vol. XVI., p. 455. 

(r) Fikey. Cure (1893), 62 L. J. (cii.) 937. Where there is a real case for 
an injunction the undertaking of the plaintiff is sufficient, notwithstanding that 
it may bo of no value {ibid.). 

(s) Manchester and Liverpool Dankinq Co. v. Parkinson (1888), 60 L. T. 47 ; 
see Fast Molesey Local Board v. Lambeth Waterworks Co., [1892] 3 Ch. 289, 
300, C. A. 

{t) East Molesey Local Board v. Lambeth M'aierworks Co., supra ; see title 
Companies, Vol. V., p, 326. 

(a) Formerly companies and coi’porations could not give their undertakings 
merely by counsel ; somebody was required to sign the registrar’s book {Anyio- 
Danubian etc, Co., fAd. \. Yio^ersoji (1864), 10 Jur. (n. s.) 87 ; and see Pacific Bteam 
Narvjation (Jo. v. Gibbs (1865), 14 W. E. 218, where the necessary signa- 
ture was allowed to be sent) ; but this practice has been very much broken into 
of late years [East Moltsey Local Board v. Lambeth, Waterworks Co., supra, at 
p. 300). 

{b) lioslinfj and Flynn, IJd. v. Law Guarantee and. Trust Co. (1903), 47 Sol. 
Jo. 255. In Westminste)' Association, Ltd. v. Lpward (1880), 24 Sol. Jo. 690, 
counsel for the plaintiff offered to give the undertaking on behaE of tho 
liquidator. 

(c) Waller v. Brown (1885), 29 Sol. Jo. 435. If given by the parties’ solicitors 
it is not binding {ihi<L), 

{d) See 1 Seton, Judgments and Orders, 6th ed., p. 518. 
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When 
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is usually signed either by the plaintiff or his solicitor in the 

registrar’s minute book(c). Where the undertaking is given by a 

peison not a party to the action, he will be required to sio'n the 
registrar’s minute book ( /*). 

609 . The time^ at which the application for an inquiry as to 
damages is made is material (ry) ; it may be made when the injunc- 
tion is dissolved or at the trial, but, if made when the injunction is 
dissolved, it will probably be ordered to stand over till the trial (h). 
It may be made after the trial ; but, in this case, it should be made 

speedily, as, if it is not made within a reasonable time, it may be 
refused (i). 

The damages must be confined to loss which is the natural 
consequence of the injunction in the circumstances of which 

the party obtaining the injunction has notice when he makes his 
application (/i). 

610 . The court is not bound to order an inquiry as to damages 
in all cases, but must be satisfied that the injunction was improperly 
obtained, and that in all the circumstances of the case damages 
ought to be given. For example, an interlocutory injunction may 
be dissolved for delay or some cause which disentitles the plaintiff 
to an interlocutory injunction, though not to relief at the trial. So, 
also, regard must be had to the amount of the damage, and if it is 
trifling or remote, the court will not be justified in granting an 
inquiry. Nor will it be ordered where the court can satisfy 
itself as to the amount of the damage without it (1). Where an 
action is dismissed, but without costs, because the court thinks 
that it was rightly instituted, no inquiry will be ordered (»0- 

The application to enforce an undertaking as to damages 
should be made in the Division in which the undertaking was 
given («)• 


(e) See 1 Setou, Judgments and Orders, 6th ed., p. 522. 

(/) V. (1853), 9 Hare, Appendix, Ixxxix. 

(</) Smith V. Da^ (1882), 21 Ch. D. 421, C. A. ; see Hunt y. Hunt (1885), 54 
L. J. (cH.) 289. 

(/() Smith V. Day, supra; see Southivorth v. Taylor (I860), 28 Beay. 616. 
"Where an action is dismissed at the hearing it may be dismissed 
prejudice to any application by the defendant in respect of damages, tae 
defendant will then be required to show a prnna /ttcie case sufficient to justify 
an inquiry {Butt v. Imperial Gas Lufht and Coke Co. (1866), 14 L. T. 349). 

(t) Newhy V. Harrison (1861), 3 De G. F. & J. 287, 0. A.; Smith y. Daj/f 
supra; Re Wood, Ex parte Hall (1883), 23 Ch. D. 644, C. A. ; Re Hailstone, 

Hopkinson v. Carter (1910), 102 L. T. 877. 

{k) Smith V. Day, supra, per COTTOX, L.J., at p. 430. - 

(/) Orahamy. Campbell (1878), 7 Ch. D. 490, 494, C. A. As to the measure oi 
damages, see Mansell v. British Linen Company Bank, [1892] 3 Ch. lo , 

Srhlesinger v. Bedford, [1893] W. X. 57, C. A. ^ 

(? 7 i) Binghy v. (1863), 9 L. T. 144; but see Novella v. 

(1854), 24 L. J. (cii.) Ill, C. A. (where the defendant was_ held entitlea to 
an inquiry on the dismissal of the action, although, at the time the P 
commenced his action, the law was conflicting and the balance of aut o y 
in his favour). 

(n) Re Hailstone, Hopkinson y. Carter, supra. 
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Sect. 6. — Costs. 

611 . The court has full jurisdiction to deal with the costs (o) of 
an application for an injunction as it thinks fit on the hearing of 
the application (p). As a general rule the court will direct that 
such costs be costs in the cause ((/), though if the application is 
improperly made, it will be dismissed with costs (r). 

In the Chancery Division, no direction is given by the court 
concerning the costs of a motion. The following general rules 
have been laid down(s): — (1) The party making a successful 
motion is entitled to his costs as costs in the cause, but the party 
opposing is not entitled to his costs as costs in the cause (a ) ; 
(2) the party making a motion which fails is not entitled to liis 
costs as costs in the cause, but the party opposing it is entitled 
to his costs as costs in the cause ; and (3) where a motion is made 
by one party and not opposed by the other party, the costs of both 
parties are costs in the cause (h). 

There are, however, several exceptions to these rules. For 
example, if a defendant unsuccessfully opposes a motion for an 
injunction, but at the hearing the action is dismissed with costs, the 
defendant’s costs of opposing the motion will be costs in the 
cause (c). 8o, also, if a motion is ordered to stand over until 

the trial, and the action is subsequently dismissed with costs, the 
defendant’s costs of the motion will be costs in the cause (d), 
A party who succeeds in his action, but is ordered to pay the costs 
of the suit up to a given time, will have to bear the costs of motions 
before that time (e). 

Where the court orders a motion to stand over till the hearing, 
it simply reserves to itself the power of dealing with the costs of 
the motion in a manner different from that in which it may deal with 
the costs of the cause (./’) ; but if the costs of such motions are not 
then mentioned to the judge, they are treated as costs in the action, 


(o) See as to the discretion of the court, and generally on the subject of costs, 

title PltACTICE AND PUOCEDUKE. 

{p) Peane v. Wycombe Rail, Co. (1853), 17 Jur. 660. 

Iq) Maitland v/Back-houite {IS4H), 17 L. J. (cu.) 121, 127; see Colts v, Sims 
(1854), 5 DeG. M. & G. 1, 11, C. A.; Rowell v. Cockerell (1846), 4 Ilare, 557, 
572. 

(r) Marsack v. Reeves (1821), Madd. & G. 108. 

(s) Per Leach, V.-C. (1823), 1 Sim. & St. at p. 357. 

(a) Where a motion for an injunction is ordered to stand over to the hearing, 
but no order is made as to costs, and at the hearing the plaintilf obtains a per- 
l)etual injunction, the motion is substantially a successful one, and the costs of 
the motion will be costs in the cause [Moansey v. Lonsdale (Earl), A.-C, v. 
Lonsdale [Earl) (1870), 6 Ch. App. 141). 

[b) See also Great Western Rail. Co. v. Oxford, Woi'cester and JVolverhampton 
Rail. Co. (1852), 5 De G. & Sm. 437, 450 ; Hind v. Whitmore (1856), 2 K. & J. 

fc) Sterens v. Keating (1850), 1 Mac. & G. 659. 

(d) Betts V. Clifford (1860), 1 John. & H. 74 ; Corcoran v. Witt (1871), L. E. 13 

Lq. 53. ^ ' 

(e) Webster v. Manby (1869), 4 Ch. App. 372. 

(/) i^inqer y. Aadsley (1872), L. E. 13 Eq. 401, 405. 
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Sect. G, 

Costs, 


Sometimes 
costs given. 


and need not be mentioned in the judgment {g). Where the costs are 

reserved, especially if it is suspected that the action will not come 

to a healing, application should be made that they may be reserved 

not simply to the _ hearing, but till the hearing or further order • 

because otherwise, if the cause does not come on for trial, the costs 

of the motion cannot be obtained (/O. Even if the action does 

corae to a hearing, and at the hearing no mention is made of the 

costs of the motion, but the costs of the action are reserved until 

the hearing on further consideration, that reservation will not include 

the costs of the motion (i). ^\here the costs of a motion have been 

reseived, such costs are not to be mentioned in the judgment or 

ordei, 01 allowed on taxation, without the special leave of the 
judge (/t). 

no 612 . If on ail application for an t'x injunction material facts 
have been concealed from the court, the plaintiff will have to bear the 
costs of the ex jfcirte application, even though the court declines to 
discharge the order (Z). The costs generally of an action for an 
injunction are in the discretion of the court. But, as a general 
lule, if both parties are at fault (?n), or if the plaintiff claims 
more than he is entitled to and the defendant offers less than he 
should have ofiered (n), no costs may be given on either side. 
So, also, if the plaintiff fails as to jiart and succeeds as to part of 
his claim, the court will either give no costs on either side (o), or 
will direct the costs of the part as to which the plaintiff' has failed 
to be taxed and set off against those of the part as to which he has 
succeeded, and the balance of the costs only to be paid to the party 
entitled to the larger amount of costs (p). In a case of great hard- 
ship an injunction maybe granted Avithout costs ((/), Where an 
injunction is refused, but the defendant has been to blame in the 
matter , the plaintiff may not be ordered to jDay the defendant’s costs (r). 


(g) ^ee .Mounseg Lonsdale {L'arl), A.-d. v. Lonsdale {Earl) (1870), GCh. 

App. 141 ; British Eatnral Premium Provident Association v. Bywatcr, [1897] - 
Ch. oJl ; and p. 287, ante. 

(//) Eumhold v. Forteath (1858), 4 Jur. (n. S.) 608 ; see Jones v. Batten (1853), 
10 Hare, Appendix, xi. 

(i) Gardner v. Marshall (1845), 14 Sim. 575. 

h) British Natural Premium Provident Association v. Bywater^ suj>ra. 

J) Holden V. Waterlow (1866), 15 W. E. 139. 

{m) Hilliard v. Hanson (1882), 21 Ch. D. 69, C. A. : Aylivin v. Evans (1882), 
47 L. T. 568. 

(?0 Most V. Couston (1864), 33Beav. 578; Woody. Saunders (nibl 10 Ch.App. 
582, 586. ^ ^ 

(o) Russell V. Watts (1883), 25 Ch. D. 559, 577, C. A., reversed (1885), 10 
App. Cas. 590 ; Moore v. Bennett (1884), 1 E. P. C. 129, H. L. ; Sutton y. English 
and Colonial Produce Co., [1902] 2 Ch. 502, 507 : see Rochdale Canal Co. v. Eauj 
(1853), 16 Eeav. 630. 

il 

Purssell 

(1884), 1 r. L. 01, (0, u. A. ; !:iel(ors v. Matlodc Rath Loral uoara y 

Q. B. D. 928, 935 ; Jenhins v. Jackson, [1891] 1 Ch. 89, C. A. ; E. S. C., Ord. 6a, 
r. 27 (21). 

{q) Broder v. Saillard (1876), 2 Ch. D. 692. 

(r) Harrison y. Good (1871), L. E. 11 Eq. 338; Rodgers v. Rodgers (IS-fb 
22 W. E. 887, 889; Wylam y. Clarke, [1876] W. N. 68; Borthwick v. Ih^ 
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613. Where an injunction is granted, but the cost of the litiga- 
tion has been increased through the plaintiff pleading allegations 
which are without foundation, the defendant will be entitled to the 
extra costs thereby occasioned to him (s). A wrongdoer cannot, 
however, be heard to complain if, in proceedings hurriedly taken 
to stop a wrong, the plaintiff does not accurately state his title, and 
in such case the defendant will not be relieved from payment of 
the extra costs occasioned by the plaintiff’s mistake as to his title (0- 

A plaintiff is not bound to apply to a person, who is infringing 
his legal right, to know whether or not he will accede to his demands 
before commencing an action for an injunction (a) ; but the court 
will not as a matter of course order the defendant to pay the costs, 
when no previous application has been made to him (b). 

614. If before action brought (c) or after the issue of the 
writ (d) the plaintiff is offered by the defendant all the relief that 
he seeks, and the offer is one which, in the opinion of the court, 
ought to have been accepted, but the plaintiff nevertheless proceeds 
with his action, the court, although it may grant the injunction, 
may order the plaintiff to pay the costs incurred subsequently to 
the offer (e). 

The offer must include the plaintiff’s costs up to the time when 
it is made (/). If the defendant does not offer to submit to the 
injunction and to pay the costs (^), or if, although submitting to 


Evfrning Post (1888), 37 Ch. D. 449, 460, C. A. ; see Bass v. Dawher (1869), 19 

L. T, 626. 

(s) Pierce v. Franks (1846), 15 L. J. (cii.) 122, 123; see Bose v. Loftus (1878), 
47 L. J. (CH.) 576, 579. 

(^) A.-G. V. Tomline (1877), 5 Ch. D. 750. 

(а) Burgess v. Hills (1858), 26 Beav. 2-J4 ; Burgess v. Hatehj (1858), 26 
Beav. 249 ; Uprnaitn v. Flkaa (1871), L. H. 12 Eq. 140 ; Cooper v. JVhittingham 
(1880), 15 Ch. 1). 501 ; Upinann v. Porester (1883), 24 Ch. L). 231 ; Wittmuyi v. 
Oppenheim (1884), 27 Ch. D. 260. 

(б) American Tobacco Co. v. Guest, [1892] 1 Ch. D. 630; Walter v. Steinkopff, 
1892] 3 Ch. 489; see Upmann v. Elkan, supra; and Judicature Act, 1890 
53 & 54 Viet. c. 44), s. 5; R. S. C., Ord. 65, r. 1. The dictum of Jessel, 

M. E., in Cooper y. Whiitingham, supra, at p. 502 (see also Upmann v. F'orester, 
supra), to the effect that “ where a plaintiff' comes to enforce a legal light and 
there has been no misconduct on his part, no omission or neglect which would 
induce the court to deprive him of his costs, the court has no discretion and 
cannot take away the plaintiff’s right to costs,” was disapproved in American 
Tobacco Co. v. Quest, supra, and Walter v. Bteinkopff, supra. 

(<■) Nunn V. H Albmiuerriue (1865), 34 Beav. 595*; Snwfqs v. Bend and KellF^ 
Credit Index Co., [1894] W. N, 95. ^ 

(d) Millington v. Fox (1838), 3 My. & Cr. 338; Colburn v. (1843), 2 

Hare, 543, 561 ; Sonneimhein v. Barnard (1887), 57 L. T. 712 ; Walter v. Btein- 
kopjf, supra. 

(e) Jenkins v. Hope, [1896] 1 Ch. 278; see Chappell v. Davidson (1855), 2 
iv. & J. 123, 129 : McAndrew v. Bassett (1864), 4 De G. J. & Sm. 380. 

rS'O V. Weller (1831), 2 Russ. & M. 247 : Gearrj v. Norton (1846), 1 

Be G. & Sm. 9 ; Burgess v. Hills (1858), 26 Beav. 244 ; Moet v. Couston (1864), 

. 578; Nunn v. D^ Alhucpiergue, sujtra ; Jenkins v. Hope, supra; however 

nyial the subject-matter may be {Fradella v. II eller, supra ; but see Walter v. 
hteinkopff, supra). 

{g) Gear g v. Norton, supra; Chappell v. Davidson suirra ; Upmann v. 
fiapra ’ supra ; but see Walter v. Steinkopff, 

H.L.— XVII. tt 
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Sect. 6. 
Costs. 


Where matter 
disposed of on 
motion. 


Abandoned 

motion. 


Appeal. 


Costs of 
interim 
injunction. 


it, he refuses to pay the costs (/i), or if any question is left open 
between the parties (i), the plaintiff will not be deprived of his 
costs of bringing the action to a hearing. 

615 . If the plaintiff obtains all the relief which he seeks on an 
interlocutory motion in the action, he should apply to the defen- 
dant to have the costs disposed of on motion {k). The case cannot, 
however, be so^ dealt with if the defendant refuses to allow the 
matter to be disposed of on motion, or if there is any question 
remaining open between the parties to be decided (Z). 

. Where notice of motion has been given, and the party 
giving it does not appear, he will have to pay the respondent’s 
costs The costs of an abandoned motion must be applied 
for on the next motion day after that for which notice of motion 
was given ; otherwise they will be refused (n). 

Where a motion for an injunction has been dismissed with costs, 
a second motion for the same object cannot be made until the costs 
of the first have been paid or secured by a payment into court (o). 

If, on appeal, the court is of opinion that there was no 
foundation for the application, it will, in reversing the order made 

by the court below, direct the ai)plicant to pay the costs incurred in 
the original motion (p). 

Costs of a motion may be given, though not asked for by the 
notice of motion {q)^ but not where the respondent does not 
appear (r). 

An order, made on notice, continuing an injunction with costs 
will, in the absence of sj^ecial directions to the contrary, include the 
costs of an interim injunction jmeviously obtained ex parte {s). 


{h) Fradella v. Weller (IS^il), 2 Russ. & M. 247 ; Burgess v. Hills (1858), 26 
Beav. 244; Jamieson v. Teague (1857), 3 Jur. (n. s.) 1206 ; Mayhew v. Maxwell 
(1861), 3 L. T. 847 ; see Moet v. Couston (1864), 33 Beav. 578 (where, however, 
both parties being in the wrong, no costs were given on either side). 

(i) Sonnenschein v. (1887), 57 L. T. 712. 

(k) Morgan v. Great Eastern Bail. Co. (1863), 1 Hem. & M. 78; Sonnenscheni 
V. Barnardy suirra. 

[l) IhM. ; Wilde V. Wilde (1862), 4 De G. F. & J. 348, C. A. 

(wi) Berry v. Exchange Trading Co. (1875), 1 Q. B. D. 77. 

(w) Woodcock V. Oxfordy JVorcester, and JVolverhampton Rail, Co. (1853), 17 Jor. 
33; see Ercles v. Liverpool Bt, rough Bank (1859), John. 402; Yetts v. Biles 
(187J), 25 W. _R. 452. In Weddcrhurne v. LhioeUyn (1865), 13 AV. R- 939, a 
motion for which notice had been given for a named day was ordered on that 
day to stand over till the next motion day, but was not then brought on or 
saved, and it was held that the moving party was entitled to move up to the 
close of the following motion day. Counsel intending to ask for the costs of a 
motion, as abandoned, should commimicate his intention to counsel instructed 
to move ; see Aitken v. Biinhar (1877), 25 W. R. 366. 

(o) Burden v. Ilay (1863), 33 Beav. 189 ; see Oldfield v. Cohhett (1849), 12 Beav. 
91 ; Martin v. Beauchamp [Earl) (1883), 25 Ch. D. 12, 0. A.; M'Cahe v. BanK 
of Ireland (1889), 14 App. Gas. 413 ; R. 8. C., Ord. 26, r. 4, and the Vexatious 
Actions Act, 1896 (59 & 60 Viet. c. 51), 

(p) Beardmer v. London and North-western Rail. Co. (1849), 13 Jur. 327. 

(q) Powell V. CocliereU (1846), 4 Hare, 557, 572; Clark v. Jaques (1849), 
Beav. 623; Pearce y. Wycombe Rail. Co. (1853), 17 Jui’. 660. 

(r) Pratt v. Walker (1854), 19 Beav. 261. 

(s) Blakey v. Hall (1887), 56 L. J. (CH.) 568. 
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If there are special grounds, costs may be ordered to be taxed on 6. 

the higher scale (a). Costs. 

In any action against a public authority (t), judgment for the xaxati^on 
defendant carries with it the right to costs as between solicitor higiaer scale, 
and client (c) ; but this provision does not take away the discretion 
of the judge to deprive the successful defendant of costs for good 
cause (rf). 

Part VI. — Remedies for Breach of 

Injunction. 

Sect. 1 . — Nature of Remedies. 

617. The appropriate remedy for a breach of an injunction is Committal, 
by committal (e), but it is usual to ask in the notice of motion for 
committal and, in the alternative, for leave to issue a writ of 
attachment (/). 

(a) E. S. C., Ord. 65, r. 9; see HoUand v. Worletj^ [1884] W. N. 90 ; Tarton 
V. Turton (1889), 42 Ch. D. 128, C. A. (where costs on the higher scale were 
given); Hudson v. Osgerhy (1884), 32 W. E. 566; American Braided Wire Co. 

V. Thornson (1890), 44 Ch. D. 274, 296, C. A. (where they were refused). Costs 
have been given on the High Coui’t scale where only £10 damages were recovered, 
the claim for an injunction having been satisfied [Doherty v. Thompson (1906), 

94 L. T. 626, C. A.). As to costs on the higher scale, see generally title Practice 
AND Procedure. 

(b) Under the Public Authorities Protection Act, 1893 (56 & 57 Yict. c. 61), 
s. 1. See also title Public Authorities and Public Officers. 

(c) Harrop v. Ossett Cf/rjjoratiorij [1898] 1 Ch. 525; Fielding v. Morley Cor- 
poration, [1899] 1 Ch. 1, C. A. ; attii’uied, sub no/a. Fielden v. Morley Corporation, 

[1900] A. C. 133; ^mith v. Northlearh Rural Council, [1902] 1 Ch. 197; see 
Ambler [Jeremiah) & Hons, Ltd. v. Bradford Corporation, [1902] 2 Ch. 585, C. A. 

(ri) E. S. C., Ord. 65, r. 1 ; North MctropolUan Tramways Co. v. London County 
Council, [1898] 2 Ch. 145, 147 ; Bostock v. Ramsey Urban Council, [1900] 2 Q. B. 

616, C. A. 

(e) Mander v. Falche, [1891] 3 Ch. 488 ; see E. S. C., Ord. 42, r. 7. 

(/) See, generally, title Contempt of Court, Attachment and Cojimittal, 

Vol. VII., pp. 306 ei 315, 322; Arory v. (1882), 30 W. E. 564; 

Robinson v. Flto7i (1835), 4 L. J. (cii.) 197 ; Fettitt v. Bell (1908), 52 Sol. Jo. 

784 ; Bowel v. Follet[\lil), 1 Dick. 116; Kimpton v. Fve (1813), 2 Ves. & B. 

349 Carrow v. Ferrior (1867), 37 L. J. (cn.) 569; Gooesman v. Dunn (1840), 

10 Sim. 517 ; Scott v. Becher (1817), 4 Price, 346; Re Bryant (1876), 4 Ch. D. 98. 

For the difference between committal and attachment, see title Contempt of 
Court, Attachment and Committal, Vol. VII., pp. 308, 310 ; and see ibid., 
pp. 308 et seep ; Daniell, Chancery Forms, 5th ed., p. 440 ; Oswald on Contempt, 

3rd ed., p. 27, and Appendix IL, Form 4, as to the practice of asking for 
committal and attachment in the alternative. Writs of attachment cannot be 
issued except with the leave of the court, which is applied for on notice to 
the party against whom the attachment is to be issued (see title Contempt of 
Court, Attachment and Committal, Vol. VII., p. 309 ; E. S. C., Ord. 42, 
r. 7). As to form of order for committal, see title Contempt of Court, 

^■^'^^^CHMENT AND COMMITTAL, Vol. VIL, p. 315 ; Stephens V. Workman (1863), 

11 W. E. 503). As to privilege, see title Contempt of Court, Attachment 

and Committal, Vol. VII., p. 320. If a member of Parliament is guilty of con- 
tempt which is in its nature, or by its incidents, criminal, he may be committed 
or attached, and is not protected by privilege of Parliament ( Wellesley v. Beau- 
Jort [Duke), Long Welleslefs Case (1831), 2 Euss. & M. 639, 666 ; Re Gent, Gent- 
1 (1888), 40 Ch. D. 190 ; Re Armstrong, Ex parte Lindsay, [1892] 

H- B. 327). As to the enforcement of undertakings given to the coui't, see title 
CONTEMPT OF CoURT, ATTACHMENT AND COMMITT.VL, Vol. VII., pp. 305, 306. 
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618. Where the party committing a breach of an injunction 
is a limited company ( 3 ), or other corporation {h), or is out of the 
jurisdiction (i), the proper course is to move that a writ of seques- 
tration (k) do issue against the property of such party. The 
remedy by writ of sequestration against the property of any 
person, other than a corporation, is dealt with elsewhere {1). 

619. If a mandatory order or injunction is not complied with, 
the court, besides, or instead of, proceeding against the disobedient 
party for contempt, may direct that the act required to be done 
shall be done as far as practicable by the party by whom the 
mandatory order or injunction has been obtained, or some other 
person appointed by the court, at the cost of the disobedient party; 
and, upon the act being done, the expenses incurred may be ascer- 
tained in such manner as the court may direct, and execution may 
issue for the amount so ascertained and costs (w). 

Sect. 2. — When Remedies Available. 

620. An injunction operates from the time it is pronounced 
and not only from the date when the order is drawn up and com- 
pleted, and consequent!}^ the party against whom it is made 
will be guilty of contempt if he commits a breach of the injunction 
after he has received notice of it (/O, although the order has not 
been drawn up(o). 

621. An order for an injunction must be implicitly observed and 
every diligence exercised to observe it to the letter(p); and anyone who 

{(/) He Hoolerj^ Ex parte Hooley (1899), 79 L. T. 706. 

(h) A.~G, V. Great Northern Rail. Co. (1850), 4 De G. & Sm. 75; Spokesv. 
Banbury Board of Health (1865), L. E. 1 Eq. 42 ; Selous v. Croydon Load Boardy 
[1885] W. N. 105 ; and see E. S. C., Ord., 4*2, r. 31. In addition to the remedy 
of sequestration against the corporate property of a corporation, any judgment 
or order against a corporation wilfully disobeyed may be enforced bj* attach- 
ment against the dii'ectors or other officers thereof, or by writ of sequestration 
against their property (E. S. C., Ord. 42, r. 31 ; titles Contempt of Court, 
Attachment and Committal, Vol. VII., pp. 303, 313 ; Corporations, 
Vol. VIIL, p. 396; Execution, Vol. XIV., p. 81; and Davis v. Rhayader 
Granite Quarries, Ltd. (1911), 131 L. T. Jo. 79), but an attachment will not 
be ordered to issue against a director unless and until he has been personally 
served with the order which has been disobeyed [Mclveown v. Joint Stock 
Institute, Ltd,, [1899] 1 Ch. 671). In aproper case the court will order the motion 
to stand over to enable this to be done {ibid.). 

(i) East of Enyland Bank, Re Hall (1864), 2 Drew. & Sm. 284 ; and see Storer 
V. Great Western Rail. Co. (1841), 1 Y. & C. Ch. Cas. 180. 

(A*) See E. S. C., Ord. 43, r. 6. As to the effect and operation of a writ of 
sequestration, see title Execution, Vol, XIV., pp. 79 et seq. See also ihid^, 
pp. 8, 81 ; E. S. C., Ord. 42, r. 31 ; Ord. 43, r. 67 ; 1 Seton, Judgments and 
Orders, 6th ed., p. 745. An undertaking is equivalent to an order for 
the pm^ioses of E. S. C., Ord, 42, r. 31, and can be enforced against a corjioration 
by sequestration {Milburn v. Neudon Colliery, Ltd. (1908), 52 Sol. Jo. 317). 

(/) See title Execution, Vol. XIV., pp. "TO et seq. , 

(7h) E. S. C., Ord. 42, r. 30. An undertaking does not come within t e 
language of this rule [Mortimer v. Wilson (1885), 33 W. E. 927). As to execu- 
tion, generally, see title Execution, Vol. XR^., pp. 1 et seq. 

(7i) As to what is a sufficient notice, see p. 296, qiost. ^ o 

( 0 ) Rattray v. Bishop (1818), 3 Madd. 220; M'Neil v. Garratt (1841), tx. 

Ph. 98 ; Gooch v. Marshall (1860), 8 W. E. 410. , ,,t 

(p) Hardiny v. Tinyey (1864), 12 W. E. 684 ; Spokes v. Banbury Board of Heaaa 

(1865), L, E. i Eq. 42. 
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does not obey it to the letter is guilty of committing a wilful breach sect. 2. 

of it unless there is some misapprehension (q). But, in determining When 

whether or not a breach has been committed, regard is paid to the Remedies 

circumstances in which, and the object for which, the injunction Available. 

was granted (r). Some trifling thing done in the ordinary course 

of business which does not do any real mischief will not necessarily 

be treated as a breach, and, if a man attempts to use an injunction 

for the purpose of oppression by moving in respect of such an act, 

he may have to pay the costs of so doing (a). Adhere an injunc- 

tion in general terms is not restricted by reference to a particular 

act, another act causing a similar injury will be regarded as a 
breach (t). 

*" * li . of an order for an Breacii must 

injunction is a matter strictissbni juris (c)^ and the act of the defen- be strictly 

dant will not be treated as contumacious unless it is clearly proved 

that the injury complained of has been caused by his act (d). 

cannot be disregarded so long as it stands, even Efifect of 

tnougn it has been irregularly or erroneously obtained (c), and it bTej^ular 

must be obeyed until it is discharged ( / ) ; but, in punishina for 

contempt, the court will take into consideration all the facts of the 

case and the circumstances in which the order was obtained (n) 

ihe court may decline to assist a plaintiff whose right has been 

piotected by an injunction if he has not himself exercised due 
diligence in maintaining such right (h). 

623. An undertaking entered into or given to the court is UndertakioK 
equivalent to an injunction, so far as an application to the court to equivalent to 
punish its breach is concerned (i); but the court will not enforce an 
undertaking by committal, if it has been given by mistake in a more 
extensive form than the defendant intended (A-). 


624. Where a plaintiff who has obtained an injunction mis- 
repre-sents to the public what has been done by the court, and the 
defendant applies himself to correct that misrepresentation and 
thereby commits a technical breac h of the injunction, the court will 

(7) S/johs V. Banbury Board of Health (1865), L. E. 1 En 
(r) Loiler v. Arnold (1850), 15 Jur. 117. ^ 

fa) liaxter v. Bower (1875), 44 L. J. (cH.) 025, 62S, C. A 

5} A -G V. Great Nw-thern Bail. Co. (1850), 4 De G. 4 Sm. 75. 

V. 'Unyey (1864), 12 W. E. 684 ; see Taylor v. Roe (1893), 68 


Effect of 
misrepresen 
tation by 
plaintiff. 


{rl) Daioson v. Paver (1847), 5 llare, 415, 424 

(ifiWa't us: a’’""'” V. Booth 

1846) 2 Eh fv\ 7 n 4 Beav. 1 ; Chuck v. Cremer 

104, 117 Anyhan Rail. Co. (1850), 3 Mac. & G. 

\{^ PcZl-lT ''' ^“ylian Rail. Co., supra. 

ii\ ^ooth, supra; Bussell v. Past Analian Kail Co sunrn 

A) Rodyers v. Nowill (1853), 1 W. E. 122. ^ ^ 

450 • Canal Co. v. Ynisarwed Resotven Colliery Co. (1875) 10 Ch Ann 

Rail Co 7 r'rlu \ Birmiuyham 

l^res,' Printers r id ‘ZT’Vi \ ‘^Cuaward v. 

Ltd, (1908) 52 Sol* Tr ‘t ^^ewton Colliery, 

m M,ih„ , . n ck. u. -a. 
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refuse to listen to any complaint on the subject from the plaintiff, 
because he himself has been to blame in the matter (1). 

625. The mere intention to commit a breach of an injunction, 
"which is not carried out so as actually to contravene the words of 
the order, does not constitute a breach of the injunction {m ) ; but a 
party against whom, together with others, an injunction has been 
granted, ^ who is present, aiding and abetting where a breach is com- 
mitted, is considered as actually guilty of it himself (?i). 

626. A party who is not personally to blame will not be com- 
mitted for contempt for a breach of an injunction committed by his 
servants (o) or agents (p), but he may be ordered to pay the costs 
of the motion to commit (q). 

Where an injunction is granted against a man and his wife, and a 
breach is committed by the wife, but the husband is not implicated 
or to blame in the matter, he will not be committed for contempt (r). 

A person who has not been restrained by an injunction which 
has been granted cannot be committed for breach thereof (s), but 
he may be committed for contempt if, with knowledge of the injunc- 
tion, he intermeddles and acts in contravention thereof (^). 


Sect. 3, — Practice* 

627. In the Chancery Division the application to commit is 
made on motion to the court {u). 


(/) Barfield v. Nicholson (1824), 2 L. J. (o. s.) (CH.) 90. 

(7/i) Grand Junction Canal Co, v. Dimes (1849), 18 L. J. (cil.) 419; but where 
the party against whom the injunction has been granted commits acts which 
are inconsistent with and contrary to the tenor of the decree an injunction will 
be granted to restrain such acts [ihid.)^ and similarly the court will interfere to 
restrain the defendant from committing an act which is against the spirit, 
though not within the letter, of the injunction (Brenan v. Preston (1853), 

1 W. E. 172. C. A.). ^ 

(?i) 8t. John's College^ Oxford v. Carter (1839), 4 My. & Or. 497. 

(o) Rantzen v. Rothschild (1865), 13 L. T. 399. 

(iO Bishop, Ex parte Langley, Ex parte Smith (1879), 13 Ch. H. 

C. A. Where a company against whom, its servants and agents, an injunctiou 
has been obtained goes into voluntaiy liquidation, and a new company is 
formed under the same name bond fide for the purpose of obtaining new capital 
and not colourably for the purpose of evading the order, the new company is 
an independent company, and is in no sense the servant or agent of the old 
one {Bosch v. Simms Manufacturing Co,, Ltd, (1909), 25 T. L. E. 419) ; compare 
A.-G. V. Birmingham Cm-poration (1880), 15 Ch. D. 423, C. A. ; A.-G. v. Birming- 
ham, Tame, and Rea Drainage Board (1881), 17 Ch. D. 685, C. A. See also title 
Companies, Vol. V., pp. 326, 591. 

((?) Rantzen v. Rothschild, supra. 

fr) Hope V. Carmgit (1.) (1868), L. E. 7 Eq. 254. „ 

(s) Iveson v. Harris (1802), 7 Ves. 251 : Wellesleu (Lord) v. Mornington [Earl) 
(1848), 11 Beav. 180. v ; 

(^) B ellesley {Lord) v. Mornington (Earl), supjra ; Smith-Barry v. Dawson (1891), 
27 L. E. Ir. 558 ; Seaward v. Paterson, [1897] 1 Ch. 545, C. A. The exercise 
of an antecedent right by a person not a party is no breach of an injunction 
{Bootle V. Stanley (undated), 2 Eq. Cas. Abr. 528; and see Avoryv. Andrews 
(1882), 30 AV. E. 564, and title Contempt of Court, Attachment and Com- 
mittal, Vol. VII., p. 292). 

(k) See as to this and the practice generally, title Contempt of Court, 
Attachment .and Committal, Vol. VII., pp. 309 et seg. 
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In the King’s Bench Division, when the contempt is in respect of 
a judge’s or master’s order, the application is by summons in 
chambers, and in other cases the application is by motion to a 
Divisional Court (w). 

Notice of the application must be served personally upon the 
contemner (a) ; but, where the court is satisfied that every endeavour 
to effect personal service has been made and failed, it can and 
ought to order substituted service (5). The appearance of the 
respondent upon an application to commit does not constitute a 
waiver of any objection on the ground of irregularity, because the 
liberty of the subject is concerned (c). 


Sect. 3. 

Practice, 

Service of 
motion to 
commit. 


628. Although the court can for the purpose of justice condone 
an irregularity in proceedings to commit ^\’here good reasons 
are given (d), it will not condone a direct non-compliance with the 
rules, and a respondent can take advantage of such objections even 
though he has answered the affidavits and appears by counsel (e). 
Objections may, however, be got over by conduct amounting 
to \yaiyer (/). It is no objection to a motion to commit that the 
plaintiff has moved to commit one only of the defendants {(i), 

Ihe court takes a lenient view in favour of the liberty of the subject, 
and is usually satisfied by the payment of the costs of the applica- 
tion to commit unless the conduct of the contemnor is very con- 
temptuous and a flagrant disrespect to the court (/z); and where 


(w) See title Contempt of Court, Attachment and Committal, Vol. VIL 
j). 310. 

(a) J-hid.j p. 31o ; Amjerstein v. Hunt (1801), 6 Yes. *188 ; Hope v. Carnegie (1. 
(1868), L. E 7 Eq. 254; D. v. A. & Co., [1900] 1 Ch. 484. Personal service 
cannot be dispensed with, even though counsel undertakes to appear for th( 
yaity (tllerton y. J hirsic (1820), 1 Jac. & W. 376). The notice need not b( 
served on the defendant’s clerk in court as well as on the defendant (Bowdler v 
Bawdier (1840), 9 L. J. (cn.) 394). As to the form of the notice of motion 
see 1 beton, Judgments and Orders, 6th ed., p. 643; Amjerstein v. Hunt 

2 33 ; Wellesky [Lord] v. Morningto, 

(iaW) (1848), 11 Beav. 180 ; Seaward v. Paterson, [1897] 1 Ch. 545, 550, C. A. : 
and title CoNTEMi'T of Court, Attachment and Committal, Vol. VII., p 309 
As to evidence and procedure, see ibid., pp. m)etseq.; Morris v. Morris (1825) 
1 Hog. 238; Hudson v. H'a/ter (1894). 64 L. J. (cii.) 204, following Selous v 

Croydon Rural Samtari/ Authority (1885), 53 L. T. 209; Stockton Football Co. v, 
Gaston, [1895] 1 Q. B. 453. 

(i) Mander v. Falcke (1891), 65 L. T. 454 ; and see E. S. C., Ord. 67, r. 6, as 
to the method of effecting substituted service, 

;c) j}fan(ltr v. Falvke, [1891] 3 Ch. 488, C. A. 
d) See E. 8. C., Ord. 70, r, 1 ; Petty v. Daniel (1886), 34 Ch. D. 172. 

(e) Jaylor y Roe (1893), 68 L. T. 213. Where the affidavit in support of a 
motion for attachment was not served with the notice of motion, but was served 
two clear days before the day named for moving the court, Chitty, J., held that 

W('l88l):T6 Cffir7l^^^ (i/a^pden V. 

if ) Rendell v. Orundy, [1895] ’l Q. B. 16, C. A. 

T T Ring 10 Jur. 463; but see Daugurs v. Rivaz (1866), 15 

trivcf ’ f ft’ however, the plaintiff had himself acted in con- 

ion of the injunction, and there were other special circumstances. 

bIJ 385; Littler v. Thomson (1839), 2 

TciQ ’li TVewmaii V. Ring, supra; Rantzen v. Rothschild (1865), 13 L. T. 
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the defendant has endeavoured to set himself right in respect of 

the oi-igmal charge against him the court will hesitate to 
commit (t). 

Where a motion to commit is refused it will usually be 
refused without costs if the party against whom it is sought (k) 
01 his solicitor (1), has been to blame in the matter. The court 
does not encourage motions to commit where committal is not 
really sought, and all that is asked for is an apology and the pay- 

costs. In such cases the party moving ought not to be 
allowed his costs (m), and the motion may be refused with costs («). 
DO, also, although no act of the parties can amount to a waiver of 
contempt, yet if the plaintiff has acquiesced for some time the 
court may decline to commit and give no costs (o). 


Part VII. — Dissolution of Injunction. 

629. An interlocutory injunction may be dissolved at any time 
before judgment in the action, and an interim order at any time 
before the day named. 

In the Chancery Division the application to dissolve must be 
made by motion on notice (p). All the parties to the action in 
which the injunction was obtained should be served with notice (?). 
Apparently a stranger to a suit, who is affected by an injunction, 
can apply to dissolve it(/'). The notice of motion should be given 
for a motion day (.s), and, where leave has been obtained to give 


La)te V. Sterne (1862), 3 Giff. 629 ; 1 Seton, Judgments and Orders, 6th ed., 
p. 745. 

it) Cornish v. Upton (1861), 4 L. T. 862. 

(/i4 Daw V. Eleij (1868), L. R. 7 Eq. 49; Buenos Ayres Gas Co.y Ltd, v. Wihfe 
(1880), 29 W.E.43. 

{1) Carrow v. Ferriory Dunn v. Ferriar (1868), 17 L. T. 536. 

(tti) Plating Co, v. Farquhnrson (1881), 17 Ch. D. 49, 56, C. A. 

(n) Metropolitan iMusic Hall Co.y Ltd. v. La/.Y(1889), 60 L. T. 749; R. v. Paijne.y 
[1896] 1 Q. B. 577, 581 ; Re New Gold Coast Exploration Co.y [1901] 1 Ch. 860, 
863, 864 ; Plating Co. v. Fanpikarsony suprOy per JAMES, L.J., at p. 57. 

{o) Mills V. Cohhij (1815), 1 Mer. 3. 

\p) -A-S to the length of notice, and generally as to motions, see B. S. 0., 
Ord. 52, r. 5, and pp. 275 et seg.y ante. In Storer v. Jackson (1842), 12 Sim. 503, 
the court refused to hear a motion to dissolve an ex injunction pending 

a motion for production of documents, of which notice had bean given. In 
Beaufort v. Archdeacon (1835), 1 Y. & C. (ex.) 549, where an injunction restrain- 
ing the transfer of a small sum of stock had been granted, but no further pro- 
ceedings had been taken in the suit for thirty years, the injunction was dissolved 
on petition by the only party interested in the stock. 

{q) Service v. Castaneda (1845), 9 Jur. 367 ; Masterman v. Lewin (1847), 2 Ph. 
189. The court will not hear an ex parte motion to dissolve an ex parte injunc- 
tion {Spanish General Agency Corporation v. Spanish CorporatioHy Ltd.y [1890] 

W. N. 158). 

(r) Jones Roberts (1841), 12 Sim. 189; Bourhaud v. Bourhaud (1864), 12 
W. R. 1024. 

(s) Steedman v. Poole (1847), 11 Jur. 555 ; but an injunction can be dissolved 
jn the Long Vacation {Lane v. Barton (1843), 1 Ph. 363). 
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notice for another day, this fact should be stated in the notice of 
motion (a). 

An application to dissolve ought to be made to the court by 
which the injunction was granted (i), but where an action has 
been transferred to another branch of the court after the granting 
of the injunction, the application may be made to that branch of 
the court (c). 

On an application to dissolve, the plaintiff cannot insist that the 
motion should stand over for the cross-examination of witnesses 
for the defendant (d). 

On an application to dissolve, it is irregular for the court to 
grant a new injunction ((?). 

In the King’s Bench Division the application is by summons. 

630. An injunction may be dissolved if the plaintiffs have 
neglected to make use of powers which they possess (/’), or if 
default has been made in giving security for costs {(f), or if the 
affidavit had not been filed and an office copy thereof obtained 
when the injunction was moved for(/D, or if it was granted on a 
suppression or misrepresentation of material facts (i), even though 
the injunction is about to expire (A). 

A plaintiff cannot support the injunction by showing another 
state of circumstances in which he would be entitled to it (/), but if 
he has obtained an ex parte injunction, which is afterwards dissolved 
on the ground of concealment of facts, he is not precluded from 
making another application on the merits (m). It is no excuse for 


flill V. Ilimell (18:J7), 2 Jur. 4o. 

(h) Hammond v. (1845), 15 L. J. (cn.) 40; Paredes v. Lizardi (1846) 

9 lieav. 490. ^ 

. V. Hooker (1847), 1 De G. & Sm. 484. In such a case there is no 

jurisdiction to question whether the jud^e, in granting the injunction, ri«-hth^ 

or correctly exercised his discretion, having regard to the materials before^ him 

\iUd.). 

[d) Normauvilfe v. Staniimfj (1853), 10 Ilare, Appendix, xx. 

\e) Bnrdett v. Hay (18G3), 4 De G. J. & Sm. 41. 

/) EUison V. Bujnold (1821). 2 Jac. & AV. 503. 
p) Port V. Bank of Enyland (18-10). 10 Sim. GIG. 

19 «iin. 326; Ehey v. Adams (1863), 4 Giff. 
398. Ihis IS not m accordance with the practice in the King’s Bench Division 
(see p. 280, ante) ; and in the Chancery Divi.sion the court frequently gives leave 
to nl6 ciLfidavits uftor the motion is heard. Por cases in whi 


urgent, see ihid. 


which the matter is 


0 y- Borsley (1835), 4 L. J. (cH.) 160; Brown v. Newad (1837), 

lr-7. ■ * O'O; Viin'itrriiicht v. De Blaquiere (1838), 8 Siiu. 31o, 323 : 

'■'■'Jo!;* (1841), 4 Beav. 130; Hemphill y. M’Kenna (1842), 

Tr*’ Plunkett (1843), Dmry temp. Sug. 255 ; Castelliv. Vook 

(1849) , Mare 89 94 . D„ig/,gi, ^ (i 85 ())_ 9 jXac. & G. 231, 243 ; Harhottle 

MRon Puxtm, [1888] W. N. 55 ; Boyce v. Gill 

^ ) Schmitten y. l^aidksy [1893] W. N. 64. An ex jiarte order 

without formal notice being given by the defendant (Boyce 
V. ixdlj supra). « <? ./ v ./ 

Local Board v. Croydon Rural Sanitary Authority (1886), 32 

Ch D. 421,0. A., per North, J. J \ 

cH' Liverpool Corporation (1835), 1 My. & Or. 171,210; Hilton v. 

Granville [fA)rd), supra; Castelli v. Cook, supra, 

(m) Eitch V. Bochfort (1849), 18 L. J. (cn.) 458. 
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a party to say that he was not aware of the importance of the facts 
which have not been brought to the notice of the court («), or that 
he had forgotten them(o). 

The injunction will not, however, be dissolved unless the mis- 

lepiesentation or suppression was of such a character as to present 

to the court a case which was likely to procure the injunction, but 

which was in fact different from the case which really existed (p). 

Nor will the court deal so strictly with a party applying on notice, 

where his opponent does not appear, as with a party applying 
ex parte (q). 

The plaintiff need not state facts which are supposed to raise 
some point of law which is really unsustainable (r). 

Failure to attend to be cross-examined (s), and delay in complying 
with an undertaking to amend the writ by adding a party as 
plaintiff (a), are also grounds for dissolution (b). 

An injunction may be dissolved because it has been irregularly 
granted (c), but the irregularity may be waived by the conduct of 
the parties (d). 

631 . Where an injunction has been granted against two or more 
persons, and one of them applies to discharge it, the order will 
be made only as to the party applying (e). 

If an order is made on motion and affidavit of service in the 
absence of parties, the court can in the order reserve liberty to the 
absent party to move to discharge the order (/). 

A defendant who has deliberately consented to an injunction will 
not be allowed afterwards to withdraw his consent merely because 
he subsequently discovers that he might have a good defence to the 
action (g). 


(«) Dahjlish V. Jarvie (1850), 2 Mac. & G. 231, 241. 

(<j) Clifton Robinson (1853), 16 Beav. 355 ; but mere ignorance of what a 
party might have known is not equivalent to concealment, so as to amount to 
improper conduct [Semple'v. London and Birmingham Rail. Co. (1838), 1 By. & 
Can. Cas. 480, 494). 

(р) Brown v. Newall (1837), 2 My. & Cr. 558, 571; see Castelli v. Coolc 
(1849), 7 Hare, 89, 94. 

{(}) iMadaren v. Stainton (1852), 16 Beav. 279. 

(r) Weston v. Arnold (1873), 8 Ch. App. 1084. 

(s) O'Callaghan v. Barnad, [1875] W. N. 37. 

(«) See p. 272, ante. 

(5) Bpamsh General Agency Corporation v. Spanish Corporation^ Ltd., [1890] 
W. N. 158 ; see also Stevens v. Keating (1847), 2 Ph. 333, where the injunction 
was dissolved on the ground that the plaintitf had not complied with the special 
directions upon which it was granted. 

(с) Sieveking v. Behrens (1837), 2 My. & Cr. 581 ; Re Johnstone, Ex parte 
Abrams (1884), 50 L, T. 184. 

(d) Davile v. Peacoc/i: (1740), Barn. (cH.) 25, 27; Travers v. Stafford (Loi'd) 
(1750), 2 Ves. Sen. 19 ; Vipan v. Mortlock (1817), 2 Mer. 476 ; Qlascottv. Lang 
(1838), 3 My. & Cr. 451 ; Bickford v. Skewes (1839), 4 My. & Cr. 498 ; Bell ^ 
Hall and Selby Rail. Co. (1840), 1 By. & Can. Cas. 616; Jennings v. Brpjhton 
Intercepting and Outfall Sewers Board (1872), 4 De G. J. & Sm. 735, 747; see 
Cardinall v. Molynenx (1861), 4 De G. F. & J. 117, 123. 

(e) Bramwell v. Halcomb fi836), 3 My. & Cr. 737 

(/) Mapp v. Elcock (1853), 22 L. J. (CH.) 707. f 

(g) Elsas v. Williams (1884), 54 L. J. (cii.) 336, aliter, however, in the 
a mistake. As to mistake, see Avisworth v. Wilding, [1896] 1 Ch. 673; Utl 
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632. When an action is dismissed, no order for dissolution of the 
injunction is necessary — the injunction isipso facto discharged as of 
course (h), but the dismissal does not prevent the plaintiff from 
bringing another action for an injunction on a new(/) or altered (/r) 
state of circumstances. 


V. Sa7ider$on, [1897] 2 Ch. 534, C. A. ; and where counsel exceeds his authority 
in agreeing to a compromise, see Neale v. Gordon Lennox^ [1902] A. 0. 465 ; 
title Barristers, Yol. II., pp. 398 et seq. 

(h) Bknnei'hassett v. Scanlan (1826), 1 Hog. 363 ; v. Yates (1834), Coop. 

temp. Brough, 498; Greeii v. Pidsford (1839), 2 Beav. 70. A suit does not 
become abated by the marriage, death, or bankruptcy, or devolution of estate 
by operation of law of any party (R. S. C\, Ord., 17, r. 2), Formerly the abate- 
ment of the suit did not dissolve an injunction; see Ferrand v. i/amer (1838), 
4 My. & Cr. 143, 147. 

(i) Liverpool Corporation v. Charley Waterworks Co. (1852), 2 l)e G. M. & G. 
852, C. A. ; A.-G. v. Sheffield Gas Consumers Co. (1853), 3 De G. M. & G. 304, 
341, C. A. 

(A*) Castelli V. CWv (1849), 7 Hare, 89, 99; TAverpool Corporation v. Chorley 
Waterworks Co., supra. 
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Part I. — Definitions. 

633. Common inns are instituted for passengers and wayfaring 
men (a), and a common innkeeper is a person who makes it his 
business to entertain them and provide lodging and necessaries for 
them {b). 

An inn may be described as a house where the traveller is 
furnished with everything for which he has occasion upon his 
M^ay (c) ; or, again, as a house the owner of which holds out that he 
will receive all travellers and sojourners who are willing to pay a 
price adequate to the sort of accommodation provided, and who 
come in a situation in which they are fit to be received (cl). In 
other words, an innkeeper is a person who receives travellers and 
provides lodging and necessaries for them and their horses and 
attendants, and employs servants for this purpose and for the 
protection of travellers lodging in his inn and of their goods (^). 

An innkeeper is called a common innkeeper (/) because, within 
the limits of his liability to receive and entertain guests, he is 
equally bound to receive and entertain all persons, and is not entitled 
to pick and choose between them or to accept certain persons as 
guests and refuse others (g). 

In order to decide whether a house is an inn the use to which it 
is applied must be looked at, and not merely the name by which 
it is designated (h), so that the question whether a particular house 
is or is not an inn is always a question of fact (i). And though an 
inn frequently has stables annexed to it and forming part of it, 
these are in no w'ay a necessity to^Yards constituting a house an 


(a) Calyces Case (1584), 8 Co. Eep. 32 a ; 1 Smith, L. C., 11th ed., p. 119. _ The 
judgment of the coui’t says (at p. 32 b), “For the Latin word for an inn is 
diversorium^ because he that lodges there is qaasi divtriens se a via; and, so 
diversoriol um.^^ 

(b) Bac. Abr., tit. Inns and Innkeepers (B), 6th ed.. p. 660. 

(c) Thompson v. Lacy (1820), 3 B. & Aid. 283, per Bayley, J., at p. 286. As 
to usages recognised among innkeepers as to hii’ing furniture etc., see title 

Custom and Usages, Yol. X., p, 275. 

(d) Thompson v. Lacy^ supra^ per Best, J., at p. 287 ; and see Lamond v. 
Richard^ [1897] 1 Q. B. 541, C. A., yjer Lord Esher, M.E. 

(e) Luton V. Biyy (1691), Skin. 291. “ Hospitatores ” (innkeepers) are those 

“ qui hospitia com’ tenent ad hospitandos homines per partes ubi hujusmodi 
hospitia existent transeuntes, et in eisdem hospitandis eorum bona et malla 
infra hospitia ilia existentia, absque subtractione seu amissione ciistodii’e die 
et nocte tenentur” (Fitz. Nat. Brev. 94 b (9th ed.) (Hale’s Commentary has 
an English translation) ) ; Cahje's Case, supra; Alhn v. Smith (1862), 12 C. B. 
(n. s.) 638 ; Orchard v. Bush tt Co., [1898] 2 Q. B. 284, per Kennedy, J., 

p. 288. . , 

(/) “An innkeeper is called in the law ccnnmunis hos2)itator, the wnicn 
signifies the nature of his office and employment ” {Luton v. Bigg, suj^ra). 

(g) Luton v. Bigg, supra, sub nom, Neivton v. Trigg (1691), 1 Show. 268, pf? 
Eyres, J., at p. 268 ; Parker v. Flint (1698), 12 Mod. Eep. 254 ; Lane v. 

(1701), 12 Mod. Eep. 472, per Holt, C.J., at p. 483 ; Brotrne v. Brandt, [199-J 
1 K. B. 696, per Lord Alverstone, C.J., at p. 698. As to remedies against 


innkeepers, see pp. 314, 322, post, n n n 

Ui) Thompson v. Lacy, supra; R. x.Rymer (1877), 2 Q. B. D. 136, C. t. H. 

(i) Jones w, Osborn (1785), 2 Chit. 484; T^amondv. Richard, supra ; compare 
Broadwood v. Granara (1854), 10 Exch. 417. 
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Part L — Definitions. 

inn (k). Moreover, a house, called itself by the name of an inn 
may not be an inn, even though it is a house of public enter- 
tainment (f) ; for every alehouse is not an inn (?«)• But if an inn 
IS used for the common selling of ale, it is also an alehouse ; 

and if an alehouse lodges and entertains travellers, it is also 
an mn (m). 

A house, on the other hand, which calls itself a “tavern and 

coffee-house ” may in fact be an inn («), although by a “ tavern ” 

IS usually understood a house in which wines and other liquors are 

sold (o), and in which a table is furnished (p) ; and by a “cofl’ee- 

house IS usually meant a house where such refreshment as tea 

and coffee are supplied (q), and neither a mere tavern (r) nor a 
mere coffee-house is an inn (s). 

An “hoter’ may be an inn (i), and no doubt is an inn in 
most cases (a), and what is known as a “temperance hotel” may 


(k) Thompson v. Lacp (1890), 3 B. & Aid. 283 

Ja of a hou.se where ale wa< 

sold and a card was exposed in the window with the word “ beds ” upon it) 

(m) 1 Bui-n s Justice of the Peace and Parish Officer, 1st ed., p. l\ • pl'heon 

v Legye supra; Anon. (1011), 1 Bulst. 109; Kemton v. pL!/ 0691) 

remembered, however, that the Alehouse Act 1S2S 
^ Geo. 4, c. 01) (now repealed), contained a definition of the word “inn ’’ ’which 
was entu-ely different from the common law meaning of the word Bv s 37 

deemed to include any inn, alehouse or victuallin-'house 
and the words inn. alehouse, or victualling house ’ shall be deemed to^include 
all houses in which shall he sold by retail any excisable bnuov Vn i 

lu tL L.c.„S,ri?“SiaEi^ '‘SES 

yS. “®® lu'^keepers’ Liability Act, 1863 (20 A 27 

reLinlV^nt’'etc'7l8?9firi^’’ Laws 

hotel, ZcaZ ssr’*™? 

/ \ ^ J * ] ^ * 1 * ^ ^ mpra, per Bayley, J,, at p. 2S6 

7 Ihul ; and see Fitz v. lies, [1893] 1 Ch. 77, 0 A 
(r) lkompson\. Laaj,8ujyra, 

(«) See Doe A. Pitt v. Lamimj (1814), 4 Camp. 73, 77. 

be a common and public inn nor withiTi r liouse was not averred to 

The court thought^ 

fsolriO^Excffi- case Z/JZoS v S’am 

2 'oT 1a 8 Exch. 135 ; liMamar v. 


mten&rof^CeXcarri d'^^ is a question of fact whaiwas th 

argument that tbrtrLondVh:^ ' 1 ’ I tbink it open t< 

customers according to the custom of I.’,, i themselves out as receiving 
would be a question“of fact.” England-at any rate such a mattei 
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be an inn just as well as an hotel in respect of which a licence is 
held for the sale of intoxicating liquor (b). On the other hand a 
“ residential hotel,” where suites of apartments or single rooms are 
let to lodgers, who are also provided with food if they desire it, but 
in respect of which no licence is held for the sale of intoxicating 
liquors, and where no one other than a lodger is supplied with food, 
although it is for some purposes an hotel (c), is probably not an inn. 
A house used as a “ private hotel,” that is to say for the recep- 
tion of persons who desire to go and live there {cl), appears not to be 
an inn. So, too, the keeper of a boarding-house may for some pr- 
poses be an hotel-keeper (c), though clearly not keeping an inn. 
A place under the same roof as an hotel, but entirely separate 
from it, with a separate entrance and being in fact a mere shop in 
which spirits are sold across a counter is not an inn, even if the 
hotel itself be an inn (/ ). Nor is a mere restaurant an inn (</). 

A “ public-house ” may be an inn, but is not to be assumed 
to be one(//). As the term is ordinarily used, a public-house differs 
from an inn or hotel, in respect of which a licence is held for the 
sale of intoxicating liquors, in that the public-house does not 
provide for the reception of travellers desirous of sleeping and 
staying there as guests (i). A “ private hotel ” is not a public- 
house by reason merely of the sale of intoxicating liquors to 
guests and travellers staying in the house and to no other 
persons (A). The term public-house, however, is often used as 


( 6 ) Cunningham v. Philp (1896), 12 T. L. B. 352. 

(c) Be Chapman, Ex parte ]nK-/€/ey(1894), 11 T. L.E. 92; suhnom. Be Chapman, 
^yhitehy V. Haydon. 1 Mans. 415; Smith v. Scott (1832), 9 Bing. 14 ; BeJmes, 

Ex parte Thorne (1876), 3 Ch. D. 457, C. A. t of 

((/) I)€V 07 ishi 7 'e (Duke) v. Simmons (1894), 11 T. L. E. 52, STIRLING, •> 

р. 53. Such a place would, no doubt , sometimes be called a “ resiaentia 

hotel,” or a “private residential hotel.” . 

(e) Gibson v. King (1842), 10 M. & W. 667, in which case the decision was 

under the words “victuallers, keepers of inns, taverns, hotels, or conee- 
houses” in the since repealed stat. (1825), 6 Geo. 4, c. 16, relating to an 
niptcy. In deciding Smith v. Scott, sujn-a, which turned upon the same 
woW Tikdal, C.J., said, atp. 17: “ It is clear that the word ‘\otel.i 8 hot 
used in the sense of the old word ‘ hostel,’ for that means what is no 
termed an ‘inn,’ and as the word ‘ inn ’ immediately precedes, it could scarr y 
have been intended to designate the same thing by both. The ^ 

introduced from the French, and rather implies a house to which people r^ 
for lodgings, than the sort of entertainment procui*ed only at an inn , 
also lie Jones, Ex parte Thorne (1876), 3 Ch. D. 457, 0. A.; 
parte Daniell (1843), 7 Jur. 334; King v. Simmonds (1848), 1 H. L. ’ 

and compare Scarborough v. Cosgrove, [1905] _2 K. B. 805, C. f 
position of a boarding-house keeper, see also title Landlord and IE^AN . 

{/) B. v, Bymer (1877), 2 Q. B. D. 136, C. C. E. „ , , n x. Co 

(y) See Ultzen v. Nicols, [1894] 1 Q. B. 92. But see Orchard v. Bush <£ C 

[1898] 2 Q. B. 284. ^ n t ..f r* 934 * 

^ ih) Coins V. Selden (1868), 37 L. J. (c. P.) 233 , per Botill, C. J., at p. ^ . 
see also Tease v. Coats (1866), L. E. 2 Eq. 688; and see Innkeepers LiabUi y 

Act, 1863 (26 & 27 Viet. c. 41), s. 4. onl . 41 rd) where, 

(t) Compare Inland Revenue Act, 1880 (43 & 44 I ict. c. 20), s. ^ 1 

however, the words used as to an inn or hotel are “ an mn or “ “ 

reception of guests and travellers desirous of dwelling Iberem. P 

‘ ‘Tublic-houst ” is often used as meaning a 

house in respect of which a retail spmt licence is held i^d 7 , 

now called a publican s hcence ; see Binance (1909-10) Act, V 

с. 8), s. 52, and title Intoxicating Liquors. 

' (fcj Devonshire {Duke) v. Simmons, supra. 
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house (/), that is, a house in respect of 
which a licence is held for the sale of spirits by retail for consump- 
tion on the premises, in contradistinction to a house (sometimes 
called a beer-house or a wine-house) in respect of which a licence 
IS held merely for the sale of beer or wine (m). 

A victualling house appears to signify a house in which victuals 
are sold to the public generally («), and a confectioner who 
supplies refreshments in the way of luncheon keeps a victualliim- 
house (o) ; but one who lets rooms to lodgers to whom alone he sup- 
plies food and drink does not keep a victualling house, even though 
he also provides his lodgers’ horses with stable room and hay (ij). 

^ mu not to be an innkeeper. 

ine keeper of a lodging-house makes a previous contract for 

odging for a set time, usually a week or a month, with each 
odger w'ho comes (5'), and does not hold himself out to receive all 
persons in the same way as an innkeeper does. A mere lodgin^r- 
house-keeper, therefore, is not an innkeeper (r). ° 

Nor is the keeper of a boarding-house an innkeeper (s), but 

whether a particular house is an inn or a boarding-house is a 

question of fact (f). At a boarding-house a guest may have the use 

of certain rooms m common with others, his own bedroom, his 

board and the attendance of servants in exchange for an agreed 

periodical payment (a), but this does not make the boarding house 
citi inn* 

The word “ mn ” in the Innkeepers’ Liability Act, 1863 , which 

word in its ordinary signification has a more confined or a 

different meaning, means in that Act (except where the nature of 

the provision or the context of that Act excludes such construction) 

any hotel, inn, tavern, public-house, or other place of refreshment 

the keeper of which is now by law responsible for the goods and 

iroperty of his guests; and the word “innkeeper” means the 
keeper of any such place (b). 


Part I. 

Definitions 

Fully, 
licensed 
house as 
distinguished 
from beer- 
house or 
wine-house. 

Victualling- 

house. 


Lodging- 
house keeper 


Boarding- 
house keeper. 


Statutory 
definition 
of “inn” 


and “ inn. 
keeper.” 


p 299^^^ v. Ta/idi/, [1902] 1 K. B. 296, per Lord ALVEKSTO^■E, C.J., at 

(m) See Beerhouse Act, 1830 (11 Geo. 4 & 1 Will 4 c 641 s 31 • 

(n) See Jacob’s Law Dictionary, sub voce “Victuals ’’ 

( 0 ) lie NuttaU, It. v. Sherrard (1888), 4 T. L. E 54o' 

Flint (1698), 12 Mod. Eep. 254. 

(?) I'/iompsoK V. Zaq/ (1820), 3 B. & Aid. 283, ncr Best .T at r, ok7 . d ; 

^ Fhnt (1698), Holt (k. a ), 366 ; Cunnimjhani v. I'hilp (1896), 12 T L’ £^35^ 

ADmmA'lS “ “sms-hou..., ,e, litl. Pmi.c Hjaitii md Locai 

V. ricAarW{lM4). aE. & B. 144 A’ Wigutsi'an’’’j Vt V r ' 

UA '"■ m’-ra, per Coleridge, J., at p. 157. 

(t) Innkeepers Liability Act, 1863 (26 & 27 Viet. c. 41), s. 4. In spite of 

H.L.— XVII. 
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Inns and Innkeepers, 


Part I, 

Definitions/ 

Anyone may 
keep an inn. 


Liability of 
innkeeper 
to receive 
guests. 


The keeping of an inn is not a franchise, and anyone may 
keep an inn without any licence permitting him to do so (c), and 
may also erect a sign before his door without licence, if he likes to 
do so (d). But an innkeeper by opening his house as an inn offers 
it to the use of the public as such, and thereupon the common law 
imposes on him certain duties and gives him certain rights (e). 


Part II. — Liabilities of Innkeepers. 

Sect. 1. — To Receive and Entertain Guest, 

Sub-Sect, 1. — Extent of Liahility, 

634. An innkeeper is bound by the common law or custom of 
the realm (/) to receive (^), and lodge {h) in his inn all comers (i) 


much verbiage, this is merely a definition identical with the common law 
meaning of an inn ; see p. 302, ante^ and compare title Inhabited House 
Duty, pp. 185, 186, ante. 

(c) Bac. Abr., tit. Inns and Innkeepers (A.); R. v. (1623), 2 EolL 

Eep. 345 (the name of this case is given in 3 Burr., at p. 1501); I^solu- 
tion of the judges (1624), Hut. 99 ; 2 Roll. Abr. 84. In Hut. 99, it is said 
that Tanfield, C.B., thought that inns were licensed first and originally b) 
the justices in eyre, but nothing could be shown to that pm’pose. But all 
the justices disagreed, and Lea, C.J., said that there was not any such thing m 
ejue, but because aliens were abused in the inns it was upon complaint thei^ 
provided that they should be well lodged, and inns were assigned to them by 

justices in eyi’e. ^ ■ - ‘a 

((/) A sign is in no way essential to the keeping of an inn, though it is eviaen 

thereof (Parker v. Flint (1698), 12 Mod. Rep. 254). To pull down a sign appears 
to be evidence that the house is no longer an inn, but if after pulling ow 
the sign the house is still used for receiving and entertaining travellei's i 

just as much an inn as if it had a sign [R. v. ColUns, supra). Tonvn 

(e) Medawar v. Grand Hotel Co., [1891] 2 Q. B. 11, C. per Leid » 

M.R., at pp. 19, 20. As to the duties of an innkeeper, see infra ; and as o 

rights, see pp. 310, 323 et sea., post. , ^ 

(/) White's Case (1558), Dyer, 158 b ; irarW.' v. Griffin (1609), 2 Biwn . 

254; Dansey v. Richardson (1854), 3 E. & B. 144, per Ooleridge, 

Medawar v. Grand Hotel Co., supra, per Lord Esher, M.E., at p- 19 > 

& Co. V. Gray, [1895] 2 Q. B. 501, C. A., per Lord Esher, M.E., at p. 
Lamond v. Richard, [1897] 1 Q. B. 541, 0. A., per Lord LsHER, M. •, 

at p. 545. 



270, 275; Hawthorn v. Hamnwnd (1844), 1 Car. & Kir. ^ 

' ’ * kill 


Richardson, supra, per Coleridge, J., at p. 159; Robins d; Co.^y. 
per Lord Esher, M.R., at p. 504; and see R. v. Rymer (18' /7oqn{ 95 
136, C. C. R.; 1 Hawk. R C. (by Curwood)714; Gordon v. Silber ^ 

Q. B. D. 491. 

(//) Anon. (1503) 

Bro. Abr., tit. Action 
Newton v. Triqy (1601) 

Clements (1815), 4 M. & S. 306; Thompson v. Lacy, ^ 

Ivens (1835), 7 C. & P. 213, per Coleridge, B- . i hW- 

$u})ra ; Lamond v. Richard, supra, per Lord Esher, M.R., at p. a , 

P. C. (by Curwood) 714. ^ pnitmi sur/nx, 

(i) Newton v, Trigg, supra, per Eyres, J., at p. -68; Lane v. > 



Part II. — Liabilities of Innkeepers. 


307 


who are trpellers (A*), and to entertain them(Z) at reasonable 
prices (?h) without any special (r) or previous (o) contract, unless he 
has some reasonable ground of refusal (p). 

In addition to his obligation to receive and entertain a traveller, 
an innkeeper is bound to receive (q) in the stables kept witli the 
inn (/*), and to feed (s) with reasonable provender in his inn (Z), a 

carriage (a), and also all goods 
with which a person ordinarily travels (Z>), or wliich are his 

^^08^8® whether in fact belonging to the traveller or not (d). It 
seems that the innkeeper is bound to receive all goods brought 
with him by a traveller, unless there is some reason to the contrary 
in the exceptional character of the things brought (c). At any rate 



(/c) Orhnston y Au Jnnketjjer (1627), Het. 49 ; v. TrUjy (1091), 1 Show 

268, per Holt, C.J., at p. 209; II v. LueUin (1701), 12 Hod Eep 145 • It y 

041 . L. A.. 7 }Pr I ,nrn Kf?TnrT? Xf T? ?»+ 571*7. c* ; m 1 < _ _ 


268 
Ry 

041, C. A.,;4er Lord Eshek, M.R., at p. 545; Sealey v. Tanfly, 119021 1 K B 
296 ; and see Pn^eon v Legye (18,57), 21 J. P, 743, per Watson, at p. 744 

- Q li D 1 IoTp P 7'^ ‘ I?,- (1S77), 

- U ii, D 136, C. L. E.; Oordon y. Hither (1890), 25 Q. B. D. 491; and see 

Rendon y. Irujy, sa,,r«, per HOLT, C.J., at p. 269; 1 Hawk. P. C. (by Curwood) 

(to) Crisp V. Pratt (1639), Cro. Car. 549; Parker v. Flint, supra; Kirkman y 
Shawcross, supra per Lord Kenyon, C.J., at p. 17; Thompson y. Lan, suoru • 

and see declaration m Staapaa V. /lart's (1704), 6 Mod Eep^ •'■>3 ' ' ’ 

S “ »■ “r... 

„ C'cwe (1558), Dyer, 158 b; Ilennett v. Mellor (1793), 5 Term Een 

th ed MSh'V;’ ^ (1V04), 1 Salk.' 

sSer (1890^25 'qb' D V7’ P- '^1 (Gordon v. 

(j/) Saunders y. Plummer, sujrra ; Srar/e y. Morgan (1838), 4 M & W “>70 
a^p! C.' A., V CoTToJ; l'. J : 

sei;;! tS whl°no sS”sTi 2ep1 wlih fhe ilTs inI’/LS' 

were than if the stablei 

(s) Scar/e v. Morgan, supi'a, at p. 275. 

(0 Siangan v. Daris, sui/ra. 

(a) Turrill y. Craivleij (1849), 13 Q. B. 197, per CoLERlDGE J at n 20'> ■ 
/»V mer y. I torence, supra, per CoTTON, L.J., at p. 493. ’ ’’ ’ 

oXts.:., >>■. •' p - « , 

JfJu!" " «■ A- )'"■ L»rf Esh.«. M,E.. 

(d) Robins <k Co. V, Gray, supra, 

said, atp 212* ‘‘ I mav t! Ch., where Lord Coleridge, C.J., 

a piano with him for^is^ own 

X 2 


Sect. 1. 

To Receive 
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carriage. 
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Sect. 1. 

To Receive 
and Enter- 
tain Guest. 

Power to 
demand 
payment 
in advance. 


Trespass in 
a common 
inn. 


No liability 
on persons 
other than 
innkeepers. 


Inns and Innkeepers. 

he is bound to receive all goods which by his public profession he 
engages to receive (/). 

But an innkeeper is not bound to put trust in his guest for 
payment, and may therefore demand payment of a reasonable sum 
in advance (g), and if a traveller wishes to insist upon his right to 
be received he must tender a reasonable sum unless the circum- 
stances are such that the question of credit is not a matter weighing 
mth the innkeeper (h). 

635. As the law gives a right to enter a common inn, if a person 
entering the inn commits a trespass, such as carrying away anything, 
he is a trespasser ab initio, but no act of omission can be a trespass, 
and therefore a refusal to pay for food or drink supplied by an 
innkeeper cannot make the guest a trespasser (i). 

636. The obligation to receive and entertain guests is, moreover, 
confined to innkeepers, that is to say, persons who keep inns 
properly so called (A), no such obligation resting upon the keeper 
of a mere lodging-house (0, or a mere boarding-house (w), or a 
mere alehouse (n). 


g • j 

usages of society, the innkeeper might well be held to be bound to receive it, 
if he has room for it. But it is quite unnecessary to decide that question. 

/) Broadwood v. Granara (1854), 10 Exch. 417, per Parke, B., at p. 423. 



case 

Hussey. 

(1878), 3 Q. B. D. 484, C. K.,per Bramwell, L.J., at p. 488; and see Thompsm 
V. Lacy (1820), 3 B. & Aid. 283, per Bayley, J., at p._ 287, who said, “he 
is bound to receive all persons who are capable of paying a reasonable com- 
pensation for the accommodation provided.” 

(/;) 7?. V. Ivens (1835), 7 C. & P. 213. COLERIDGE, J., in summing up to the 
jury, said, at p. 220 : “ With respect to the non-tender of money by the prose- 
cutor it is now a custom so universal with innkeepers to trust that a peison 
will pay before he leaves an inn that it cannot be necessary for a guest to tender 
money before he goes into an inn ; indeed, in the present case no objection was 
made that [the traveller] did not make a tender ; and they did not even insinua e 
that he could not pay for whatever entertainment might be provided to mm. 
I think, therefore, that it cannot be set up as a defence.” As to the onence 
under the Debtors Act, 1869 (32 & 33 Viet. c. 62), s. 13 (1), of obtaining loo 
in an eating-house without paying for it, see title Bankruptcy and Inso 
vency, Yol. II., p. 350, note (i). For this offence an intention to defrau i 
essential [R. v. Muirhead (1908), 25 T. L. R. 88, C. C. A.). 

(/) Case (1610), 8 Co. Rep. 146 a ; 1 Smith, L. C., 11th ed. p. • 

This case was decided at a time when the distinction between an inn ^d a me ^ 
tavern was not clearly recognised, any more than the distinction between 
traveller and a guest who was not a traveller. See also title Trespass. 

[k) Sedey v. Tandy, [1902] 1 K. B, 296. A similar kind of obligation to snoe 
a horse seems at one time to have attached to the trade of a shoeing-smit , 
Anon. (1503), Keil. 50 ; Lane v. Cotton (1701), 12 Alod. Rep. 472, 484; 

GingeU (1847), 4 C. B. 545, 555, note (a) ; Johnson v. Midland Rail. to. ( 

4 Exch. 367, 372, 373. -x- . n let 

(/) Parker v. Flint (1698), 12 Mod. Rep. 254 : “ The verdict finds ne i 

lodgings only, which shows him not compellable to entertain anybod} an 

none could come there without a previous contract ; that he was not ou 

sell at reasonable rates, or to protect his guests.” f r> 1 59 • 

{m) Bansey v. Richardson (1854), 3 E. & B. 144, per COLERIDGE, •, a P* 

“ In the case of an innkeeper there is, in the absence of any lawful 
sity to receive me which does not exist in regard to the boarding-nous P 
[n) Pklycon v. Leyge (1857), 21 J. P. 743; Sealey v. Tandy, supra, per u 
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To Receive 
and Enter- 
tain Guest. 


^irj 

637. An innkeeper is not bound to receive or provide for anyone i. 

who is not a traveller (o). "Whether a person is a traveller seems 
to be a question of fact in each case (p). 

Whether the capacity in which a person goes to an inn is that of 
a traveller is also a question of fact (q), and if a person w'ho has XoiiJ^ty 
gone to an inn in the capacity of a traveller stays at the inn for a to receive ^ 
considerable period it is a further question of fact how long he 
retains the character of a traveller so that the innkeeper is bound 
to allow him to remain (r). Mere length of stay is not conclusive, mT/becLc 
but is one of the circumstances to be taken into consideration (.v). lodger. 

If a guest has ceased to be a traveller and has become a mere 
lodger or boarder, the innkeeper may refuse to lodge or enter- 
tain him any longer and may turn him out after reasonable 
notice (a). 

It seems that an innkeeper is bound to receive the horse of a 
traveller although the traveller does not himself want lodcine or 


Alverstone. C.J., at p. 299; “This house was not an inn, but only a public 
house, a fully licenced house.” But in A.^G. v. Capel (1494), Y. B. 10 lieu. 7, 
to. b, Hussey, C.J., said that a “ victualler” will be compelled to sell his victual 
if the purchaser has tendered him ready payment, otherwise not. Quod Bri vx 
afcmavit. And in Anon. (1460), Y. B. 39 Hen. 6, fo. 18, cited in Bro. Abr., 
tit. Action sur le case, pi. 76, it is said: “It is decided by Moyle, J., if an 
innkeeper refuses to lodge me I shall have an action on the case and the same 
law if a victualler refuses to give me victuals.” 

(o) R. V. Luellin (1701), 12 Mod. Eep. 445; R. v. Ri/mer (1877), 2 Q. B. D. 

[1902] 1 K. B. 296; and see Lamond v. 
Richard [1897] 1 Q. B. 541, C. A., per Chitty, L.J., at p. 548: “The custom 

01 England does not extend to persons who are in an inn as lodgers or 
boarders.” ° 

_{ p) Y. Rymer, stq/ra. In this case the prosecutor lived in a town 
within twelve hundred yards of the place where he demanded to be pro- 

was merely walking about the town for his 
own recreation and amusement. Kelly, C.B., said that the prosecutor was 
m no sense a traveller. But in Orchard v. Bush <fc Co., [1898] 2 Q. B. 284, 
Kennedy, J., said, at p. 289 : “ Looking at the reason of the thing, I should 
nave thought that any person, who was neither an inhabitant of the house nor 
a private guest of the innkeeper or his family, but who came into the house as 
a guest to get such accommodation as it afforded and he was willing to pay for 
it, was a traveller. It does not seem to make any difference whether his 
journey be a long or a short one.” In Fidyeon v. Ltaae (1857), 21 J. P, 743 
however, Watsox B., said, at p. 744: “Even although it were an inn, the 
plaintiff was not there as a traveller, but was using it as an alehou.se. A 
house may be an inn for the accommodation of travellers, and it may 
post alehouse. As to the cases in which a person is a guest, see p. 318, 

(r| Ijord Esheu, M.E., at pp. 545, 546. 

I^ord Eshek, M.E., at p. 546. It was said 

liiv a f n ’ Case 0^25), Lat. 88 : “According to the old 

comes the first day, because it is not known why he 

sZ- im . s ^'.“y he .called a Hogen Uinde; and the third day a menial 

for him \ I' recording to the aforesaid articles an innkeeper was responsible 

ruled^Lt « the leet.” In Harhind's Case (1641), Clay. 97, it was 

to three fl yc * base (1384), 8 Co. Eep. 32 a, is not law in limiting a guest 

inn wprp ^kat soldiers who had been fourteen days at an 

inn were guests. 

(^0 Aamwd v. Richard^ supra. 
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Sect. l. 

To Receive 
and Enter- 
tain Guest. 

Traveller’s 

dog. 

No right to 

particular 

room. 


Right to 
refuse 

accommoda- 

tion. 


Inns and Innkeepers. 


entertainment at tbe inn (b), but that the rule is different with 
regal d to the goods of a traveller (c). 

Apparently an innkeeper is bound to receive, if he has 
accommodation for it, a dog which a traveller brings with him 
though he IS not bound to receive it into the house (d), at any rate 
if he IS willing to put it up in a stable or outhouse (e). 


638 . A tiaveller, although entitled to reasonable and proper 
accommodation, is not entitled to insist on a particular apart- 

\/)) and if a guest annoys other guests in a particular room 

and refuses on request by the innkeeper to leave that room, the 

innkeeper may use such force as is necessary to remove such guest 
therefrom {g). ^ 

The leasonableness or fitness of accommodation provided is a 
question of fact for the jury (h). 

An innkeeper is not bound to find showrooms for his guest, but 

only convenient lodging rooms and lodging (i). Nor is he bound 

to provide a guest with post-horses even though he in fact keeps 

post-horses for hire (A), nor, apparently, to supply clothes or wearing 
apparel (1), ^ 


639 . The fact that the inn is full is a reasonable ground for 
lefusa,! to provide a traveller with shelter and accommodation for 
the night {m). So is the fact that all the bedrooms in the inn are 
full, even if a public room is unoccupied and the traveller demands 
to be allowed to pass the night there (n). 

^ The fact that a traveller insists upon bringing a dog with him 
into an inn may be reasonable ground for refusal to provide him 
with refreshment (o) ; and it is a sufiScient ground for refusal to 


1 Salk, 388, where the majority of the court 
held that the plaintiff was a guest by leaving his horse, although he never went 
mto the inn himself, as much as if he had stayed himself, but said it would 
have been otherwise if he had left a trunk or dead thing {Lane v. Cotton 
12 Mod. Rep. 472, 480; see also Drope v. Thaire (1026), Lat. 126). 

{() See Lane v. iJottorty supra^ at p, 480 ; York v. Grindstone^ supra. 

[<l) JJ. V. Fymtr (1877), 2 Q. B. I). 136, C. G. E. 

(e) B. y. I{y7n€r, supra^ ptr Kelly, C.B., at p. 1-10 ; but Manisty, J.,at p. Ml, 
was of opinion that “a guest cannot under any circumstances insist on bringing 
a dog into any room or place in an inn where other guests are.” 

(/ ) V* Fntyht (1841), 8 M. & W. 269 (where the traveller desired to sit 

up all night and claimed to have a room upstairs for that purpose, the 

innkeeper offering him one downstairs); ticrivenor v. Heed (1858), 6 W. R- 
603. 

{g) Scrivenor v. Reed, supra. 

(A) 1 Starkie, Law of Evidence, 2nd ed., p. 445. 

[i) Burgess v. Clements (1815), 4 M. & S. 306, per Lord Ellenbokough, C.J., 
at p. 310. ^ 

(/:) Dicas v. Hides (1816), 1 Stark. 247. 

{1) See Anon. (1619), 2 Roll. Rep. 79; Bac. Abr., tit. Inns and Inn- 
keepers (C.). 

(m) Lane v. Cotton, supra, at p. 484 ; Gordon v. Silher (1890), 25 Q. B. D. 491 ; 
Medawar v. Grand Hotel Co., [1891] 2 Q. B. 11, C. A., per Lord Esher, M-_R-* 
at p. 20 ; Browne v. Brandt, [19021 1 K. B. 696; and see White's Case (155b), 
Dyer, 158 b. 

(h) Browne v. Brandt, supra. 

(o) R. V. Rxjmer, supra. 
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receive a traveller that he is drunk or behaves improperly (p), or 
that he is not in a fit condition to be in the house {q). 

But the arrival of a traveller at a late hour (r), or upon a 
Sunday (?•), or the fact that he wishes to sit up all night (s),or his 
refusal to inform the innkeeiier of his name and abode (0, is not a 
sufficient ground for refusal to receive him. 

Nor does a traveller’s illness appear to be a sufficient ground 
for refusing to receive him, even perhaps, so far as the common 
law is concerned, if he is suffering from an infectious disease (a); 
but a person who is suffering from a dangerous infectious dis- 
order (b), and is without proper lodging and accommodation, may, 
in certain circumstances and with certain formalities, be 
removed to a hospital or place for the reception of the sick at the 
cost of the local authority (c), and any person who while suffering 
from a dangerous infectious disorder wilfully exposes himself without 
proper precautions against spreading the disorder in (amongst 
other places) an inn, or, being in charge of any person so suffer- 
ing, so exposes such sufferer, is liable to a penalty not exceed- 
ing .£5 (d). 

Any person who knowingly lets for hire any house, room, or 
part of a house in which any person has been suffering from any 
dangerous infectious disorder, without having such house, room, or 
part of a house, and all articles therein liable to retain infection, 
disinfected to the satisfaction of a legally (jualified medical prac- 
titioner (^) as testified by a certificate signed by him, is liable to a 
penalty not exceeding £*20, and for the purjwse of this provision the 
keeper of an inn is deemed to let for hire part of a house to any 
person admitted as a guest into such inn(y’ ). 


{ p) R. V. /reus (lS;Jo), 7 C. S: P. 213; Ilawt/iorn v. //arn/nouR (1844), 1 
Par. & Kir. 404, Pahke, B., at p . 407 ; Thompson v. MiKinzie, [19081 1 K. B. 
905, 907. 

(7) Tidijeon v. Leipje (1857), 21 J. P. 743, per Bhamwell, B., at p. 744. This 
was a case of a chimiiev sweep in his working clothes, and Pollock, C.B.. 
said; “The view that lie was in aii unfit state to be in an alehoiise was 
acquiesced in by the jury and adopted by the i)laintiff ’s (the chimney sweep's) 
counsel.’ Compare R. v. Sprwfue (1899), 63 J. P. 233, where an innkeeper 
refused to serve a lady in “ rational ” dress in the coffee room, but offered to serve 
her in the bar parloiu’, and it was held at (piarter sessions he might do so. 

(r) R, V. Ivens^ As to closing hoiu’s of licensed ju-emises, see title 

Intoxicating Liquoks; and compare title Factokies and Shops, Vol. XIV., 

p. oil. 

(fi) Fdl V. Kniyht (1841), 8 M. & "W. 269, Aldekson, B., at p. 273. 

(t) R. V. Irens, supra. 

{a) See R. V. Jpiellin (1701), 12 Mod. Rep. 445. 

definition of “ infectiou.s disease” under the Infectious Disease 
(Notification) Act, 1889 (52 & 53 \ ict. c. 72), see ss. 6, 7 of that Act; and see 

generally, titles Animals, Yol. I., jq). 419 tt sty. ; I’uplic Health and Local 
Administration. 

(c) Public Health Act, 1875 (38 & 39 Viet. c. 55), ss. 124, 125; see title 
FuiiLic Health and Local Administration. 

vO Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 126 ; and see title 
1 uiiLic Health and Local Administration. 

(y) See the Medical Act, (21 & 22 Viet. c. 90), s. 34, and the Medical Act, 

1886 (49 &50Vict. c. 48),.s. 27. 

T> ^ Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 128 ; and see title 
I UBLic Health and Local Administration. 
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Inns and Innkeepers. 

Sub-Sect. 2.— Penalties far Refusal. 

(i.) Action, 

640. If an innkeeper refuses without lawful excuse to receive, 
lodge, or entertain a traveller, an action (g) on the case {h) will lie 
against him at the suit of the traveller. 

The claim should be against the defendant as a common 

innkeeper (i) without alleging any authority in the plaintiff to 

go to the inn (/v), as the action is not an action for breach of 
contract (/). 

Similarly an action will lie against an innkeeper for refusing to 
receive the horse of a traveller {m). 


(ii.) Indictment. 

641. If an innkeeper refuses without lawful excuse to receive, 
lodge, or entertain a traveller, he is also liable to indictment («)! 
but it is essential that the indictment should allege that the person 
refused was a traveller {o). 

Proof of tender of a reasonable sum for the accommodation 
required will be necessary unless the circumstances are such as to 


{g) Parker v. Flint (1698), 12 Mod. Rep. 2o4: Bennett \ . Mellor (1793), o 
Term Rep. 273, per Buller, J., at p. 275; Fell v. Knight (1841), 8 Af. & W. 
269 ; Anon. (1465), Y. B. 5 Edw. 4, fo. 2 ; Anon. (1460), Y. B. 39 Hen, 6, fo. 18, 
cited Bro. Abr., tit. Action sur le case, pi. 76; Lane v. Cotton (1701), 12 Mod. 
Rep. 472, 484 ; 1 Hawk. P. C. (by Curwood) 714. 

(/O An()n. (1503), Keil. 50 ; II v. Collins (1623), 2 Roll. Rep. 345 (the name of 
this case is given in 3 Burr, at p. 1501); Hawthm'n v. Hammond (1844), 1 Car. 
& Kir. 404 ; Johnson v. Alidland Rail. Co. (1849), 4 Exch. 367, per Parke, B., at 
p. 373 ; and see Parsons v. Qingell (1847), 4 C. B. 545, 555, note (a) ; Jacksony- 
Rogers (1683), 2 Show. 327. It was said by all the judges in Anon. (1465), 
Y. B. 5 Edw. 4, fo. 2, that the remedy was not by action but by complaint to 
the ruler of the vill. The contrarj', however, was said obiter in argument in ii. 
V. Chester {Bishop) (1499), Y. B. 14 Hen. 7, fo. 21, at fo. 22. Upon complaint 
to the ruler of the vill, it was said that the constable would compel the inn- 
keeper to receive the traveller, but it seems doubtful whether a constable has 
any power to compel an innkeeper except by bringing an indictment against 
him. See on this subject Anon. (1503), Keil. 50, note (a); Newton v. Trigg 
(1691), 1 Show. 268, pei' Eyres, J., at p. 268 ; Anon. (1460), Y. B. 39 H^. b, 
fos. 18, 19, cited Bro. Abr., tit. Action sur le case, pi. 76 ; Anon. (1465), Y. B- 
o Edw. 4, fo. 2, cited Bro. Abr., tit. Action sur le case, pi. 92 ; 1 Hawk. P. C. 
(by Curwood) 714. 

{i) R. V. CollinSy supra; Parker y. Flint, supra ; and an action shall lie agamst 
him in default, not by the name of hospital, but of coni' hospital. Forms oi 
counts are given in Fell v. Knight, supra; Hawthorn v. Hammond, supra, 
Bullen and Leake, Precedents of Pleading, 3rd ed., p. 343. 

(A:) R. V. Collins, sujira. 

(/) Anon. (1503), Keil. 50; and see Saunders v. Plummer (1662), 0. Biidg* 
223. 

(m) Saunders v. Plummer, supra. 

(?i) R. V. Iveiis (1835), 7 C. & P. 213, where form is set out; R. v. 

(1877), 2 Q. B. I). 136, C. C. R. (indictment at sessions) ; 1 Hawk. P. 0. W 
Curwood) 714; and see R. v. Lnellin (1701), 12 Mod. Rep. 445 ; and see ti 
Criminal Law and Procedure, Yol. IX., jip. 329, 556. 

(o) R. V. Luellin, supra ; and see R. v. Rymer, suima. 
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show that the innkeeper waived a tender, or circumstances are 
proved which make a tender unnecessary (p). 

An innkeeper is also indictable if he take excessive prices (7). 


Sect. 2, — In respect of Personal Sqfettf of Guest. 

Sub-Sect. 1. — Extent of LinhiHtjj, 

642. It is the duty of an innkeeper to take reasonable care of 
the persons of his guests, so that they should not be injured by 
anything happening to them through his negligence while they are 
his guests (r). But apart from negligence, there is no absolute 
liability cast upon him to insure the personal safety of his guests 
as there is with respect to the safety of their goods ; so that if a 
guest is beaten in an inn the innkeeper is not liable, as his duty 
with regard to safekeeping extends to the goods and chattels, and 
not to the person of his guest (s). 

A guest for this purpose is one who goes upon business which 
concerns the innkeeper and upon his invitation, express or implied, 
and does not include persons who go as mere volunteers, or licensees, 
or persons in common language called guests, or servants, or per- 
sons whose employment is such that danger may be considered to 
be bargained for {t ) ; the distinction being between the case of a 
visitor, who must take care of himself, and of a customer who, as 
one of the public, is invited for the purposes of business carried on 
by the innkeeper (a). 

Thus a visitor staying at an inn upon the invitation of the 
innkeeper has no cause of action when injured in opening a 
door leading out of the inn, which has been left in a dangerous 
condition (b). 


{p) Anon. (1460). Y. B. ;J9 Hen. 6, fos. IS, 19, cited Bro. Abr.. tit. Action sui 
le case, pi. 76, per Danky, J. ; A.~G. v. Cajjel (1494), Y. B. 10 Hen. 7, fo. 7 

Hussey, C.J.. at fo. 8 ; PinchorCs Case (1611), 9 Co. Rep. 86 b; R. v. Ivens 
(18i35), 7 C. it P. 213. 

(7) C^sp V. I vatt (1639), Cro.^ Car. 549 ; “ An innkeeper does not sell by con- 
tract, but delivers goods to his guests as they require ; and if he takes an 
excessive pnce he may be indicted” [Luton v. BUpj (1691), Skin. 291)- Bac 
Abr., tit. Inns and Innkeepers (C.), 2 ; see Johnson's Case (1621), Cro. Jac 610 • 
Lewto7i V. Trupj (1691), Garth. 149, 150. 

(r) Handys v. Lloreno' (1878), 47 L. J. (q. b.) 598, per Bindley, J.,at p. 600 ; 
Indermaur v. Barnes (1866), 35 L. J. (c. P.) 184, per Willes, J., at p. 189. As 
to negligence generally, see title Negligence. 

[s) Ca/ye's Case (1584), 8 Co. Rep. 32 a; Sandijs v. Florence, supra, per 

niNDLEY, J , at p. 600; and compare Readhead v. Midland Rail C'o. (1869), 
L. R. 4 Q. B. 379, 382, 386, Ex. Ch. ^ ^ 

/) Indermaur v. Dames, siqrra, at p. 190. 

a) /ar/ermaar w. Dames, supra, at p. 189; Southcote v. Stanley (1856). 1 

L. E. 3 C. P. 495 (else of a 
chandelier falling); Sawrf)/s v. Florence, siqn-a (case of a ceiling falling); 

uckes V. htrony (1902), May, C. A. (unreported) (case of a chimney falling and 
injui’ing guest). \ r > v j o 

V. Stanley, supra, as reported in 25 L. J. (ex.) 339. This seems 
of the decision in this case, Pollock, C.B., saying, at 
are .sailing in one boat and in effect members of one family.” 

I at p. 340 : “ As in this case it is consistent that the 

lu.f \ was the negligence of a servant, the master is not responsible, 

am not prepared to say that the person actually causing the negligence, 
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Inns and Innkeepers, 


Sect. 2. 

In respect 
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Guest. 

Limits of 
liability. 


Remedy of 
guest. 


Liability for 
guest’s goods. 


The general duty of an innkeeper to take proper care for the 
safety of his guests does not extend to every room in his house, at 
all houis of the day or night, irrespective of the question whether 
any such guests may have a right, or some reasonable cause, to be 
theie, but is limited to those places into which guests may 
reasonably be supposed to be likely to go, in the belief, reasonably 
entertained, that they are entitled or invited to do so(c). 

An innkeeper would be liable for injury done to a guest through 
his swallowing some foreign substance in food served up to him at 
the inn through the negligence of the innkeeper’s servants (d), or 
through the food being infected with the germs of disease (r). 

Sub-Sect. 2,— Remedy ayainst Innkeeper, 

643. The remedy of a guest against an innkeeper who has not 

fulfilled his duty in respect of care for the guest’s personal safety is 
by action (_/’), 

Sect. 3 . — In respect of Guesfs Property, 

Sub-Sect. Extent of Lmhility, 

(i.) At Common Law. 

644. By the common law or custom of the realm (g) innkeepers 
who keep common inns to entertain persons passing by the places 
where such inns are, and lodging in the same, are bound to keep the 
goods of such persons deposited therein without subtraction night 
and day, so that by the default of the innkeepers or their servants 
no damage may come in any manner to the guests (/i). 

This liability does not depend upon bailment or pledge or con- 
tract, for the duties, liabilities and rights of innkeepers with respect 


whether the master or servant, would not be liable”; and Bkamwell, B., 
said, at p. 340 : “ A person lawfully in a house has a right to expect that there 
is no pitfall, as it were in his way ” [instancing a steel trap], and then seem- 
ii^gfy held that the distinction is between an act of commission ” and an ” act 
of omission.” 

(c) Walker v. Midland Rail, Co. (1886), 55 L. T. 489, H. L. (case under ihe 
Fatal Accidents Act, 1846 (9 & 10 Yict. c. 93), known as Lord Campbell’s Act). 

(d) See Brett v. Holhorn Restaurant Co. (1887), 3 T. L. E. 309 (case of a 
needle and thread). 

(e) Sale of Goods Act, 1893 (56 & 57 Yict. c. 71), s. 14; Biyye v. Parkinsm 
(1862b 7 H. & N. 955, Ex. Ch. ; Frost v. Aylesbury Dairy Co.y [1905] 1 K* B. 
608, (J. A. See titles Food and Dkugs, Yol. XY., p. 4 ; S.vle of Goods. 

(/) See title Negligence. 

((/) Fitz. Nat, Brev. 94 b (9th ed., Hale’s Commentary) ; Calye's Case (1584), 8 
Co. Eep, 32 a ; 1 Smith, L. C., 11th ed., p. 119 ; Reniger v. Fogossa (1552), 

1,9, Ex. Ch. ; Eesolution of Judges (1624), Hut. 99; Kirkman v. S/m;/rro55(1794), 
6 Term Eep. 14, 17 ; Kent v. Shuckard (1831), 2 B. & Ad. 803, per Lora 
Tenterden, C.J., at p. 804; Dansey v. Richardson (1854), 3 E. & B. 144; Sqinre 
V. Wheeler (1867), 16 L. T. 93, per Byles, J., at p. 94; Robins dc Co. v. Gray, 
[1895] 2 Q. B. 501, C. A., per Lord Esher, M.E., at pp. 503— 505; and see 
Anon. (1565), Moore (k. b.), 78; Readhead v. Midland Rail. Co. (1869), L. E. 4 
Q. B. 379, Ex. Ch. 

(//) Fitz. Nat. Brev. 94 b (9th ed., Hale’s Commentary, noting Daleford ^ 
JnnA'eeper (1400), Y. B., 2 Hen. 4, fo. 7; Anon. (1409), 11 Hen. 4. 

Calyds Case supra; Kirkman v. Bhaivcross, siqrra ; see Anon. (1586), Godb. 4 , 
Herbert v. Lane (1653), Sty. 370. 
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to goods brought to inns by guests are founded upon the custom of 
the realm with regard to innkeepers, and depend upon that and upon 
that alone; they do not come under any other head of law (/). 

An innkeeper is, therefore, chargeable to his guest for the restoring 
of that which is lost(j) or stolen (^•) within the inn(/). In other 
words, he is an insurer of his guest’s goods (?«), and it does not 
signify, as far as that obligation is concerned, if the}' are stolen by 
burglars, or by the servants of the inn, or by another guest ; he is 
liable for keeping them safely unless they are lost by the fault of 
the traveller himself (n). 

The innkeeper’s obligation extends to all movables, even such 
as at common law were not the subject of felony, for example, 
charters and evidences concerning freehold or inheritance, or 
obligations or other deeds or specialties, being things in action (o), 
and it extends also to money (p). 

Absence of negligence on the part of the innkeeper or of his 
servants ((/), or the fact that he was sick and insane at the time 
when his guest’s goods were lost, does not affect his liability (r). 

Nor can an innkeeper get rid of his responsibility by telling his 
guest that there are persons in the house whose character he does 
not know and that the guest is to put his goods in his room, of 
which the key is given to him, at his peril, for the innkeeper cannot 
take any charge of them (6*); nor by telling a guest that he will 
not be responsible for any goods that are not put under lock and 

key(0. 

But if a guest, after being warned by an innkeeper to put 

his goods in a certain room in the inn provided with lock and 

key, and that, on this being done, the innkeeper would be liable 

but not otherwise, leaves the goods loose in an outer yard 

of the inn and from there they are stolen, the innkeeper is not 
liable (a). 


{i) liohiuBj: Co. V. Gra7j, [1895] 2 Q, B. 501, C. A., per Lord Esher, M.R. 
at pp. o03, 504. 

n Too • Plowd. 1, 9, Ex. Ch.; Eesolution of Judges 

(J624), Hut 99 ; Sfpnre v. If heeler (1867), 16 L. T. 93. ^ 

(A-) Eentyer v. Foyossa, supra; Anon. (1565), Moore (k. b.), 78 ; Fohins & Co 
V. (rray, supra. 

(m) Squire y. Wheeler (1867), 16 L. T. 93; Bather v. (1863), 32 L. J. (ex. 
la, per Pollock, C.B., at p. 173. h v 

M Eobtns (fe Co. V. Gray, supra, per Lord Esher, M.R., at p. 504. 

TiSlrot '■ *■ I"' 

LS if" y,: “'f y- -'ta™ (ieo?),.Cro. J.c 224 

Ten] 
N 

^ V. J /r«(« 1 ioyol, IZ X. J-i. JX. 352 

17 T. L. R. 159; and see Broadwater^ 

(181 (), Holt (n. p.), 547. 
r) Cross v. Andrews (1598), Cro. Eliz. 622. 

(«) Anon. (1565), Moore (K. b.), 78. 

(0 HarlatuVs Case (1641), Clay. 97. 

(a) Sanders v. Spencer (1567), 3 Dyer, 266 b. In that case (an action agains 
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Inns and Innkeepers. 


Sect, 3. 

In respect 
of Guest’s 
Property. 


between an innkeeper and a guest that the 
nnkeeper shall be responsible only for goods delivered to the 

mnkeeper for safe custody is valid (h) ; and possibly an innkeeper 

may insist t^hat if be is to be responsible for the goods of a guest, 

they must be placed in the guest’s bedroom or some other place 

e ec e y he innkeeper, but to make this a defence the innkeeper 
must have distinctly informed the guest (c). 


Liability 
confined to 
innkeepers. 


Liability 
for horse 
of guest. 


lability for the goods and chattels of a guest is 
conhned to innkeepers properly so called (d). It does not extend 
to the keeper of a mere restaurant (c) ; but a lodging-house 
mepei (/ ), oi hoarding-house keeper (y), or a person who takes 
in someone as a lodger (/i) is liable for the loss of the lodger’s 
or hoarder s goods stolen by a stranger (i), if there is negligence 
upon the part of the keeper of the lodging-house or boarding- 
house(fc), or on the part of a servant delegated by the keeper 
ot the house for the performance of some part of the duty of 
taking reasonable care of the lodger’s or boarder’s goods. 

mnkeeper’s liability for the goods of his guest extends 
0 the horse of his guest (/), and the innkeeper is liable for damage 
to a guest’s horse, however caused ( 1 ). 


an innkeeper for a piece of cloth stolen from the inn) the defence that the 

e en ant had warned the plaintiff to put his goods in a certain room in the 

inn provided with a lock and key, and that if he did so the defendant was 

willing to be liable for them, but not otherwise; but the plaintiff in spite of 

such warning had left them loose in an outer court, where they w^ere stolen, 

was, on demiUTer, hold good. The 7'atio decidendi of this case is not clear. It 

may be that an outer yard was not considered infra /ms/nYtyjn for the storage 

or goods that were not packed up, or it may be that the facts were considered 

to prove that the loss was due to the negligence of the guest. 

(/>) Brand (Hasse (1584), Moore (k. b.), 158. But it is difficult to 

reconcile this decision with llarland's Case (1641), Clay. 97. unless there is 

some consideration for the agreement apart from acceptance of the guest as a 
guest at the inn. ^ 

(0 See Richmond v. Smith (1828), 8 B. & C. 9, per Lord Tenterden, C.J., at 

T* It' ^ and is not easy to understand on principle. 

In Bickford (184p, 8 M. & W. 443, it was held that a carrier could 

limit nis liability by special contract on the ground that in that case the sender 

tke price for carriage beforehand. 

^ a. And see Scarkyrough y . Cosgrove, 

[1905] 2 K B. 805, 814, 0. A. 

(e) See Lltzen v. Nicols, [1894] 1 Q. B. 92. A restaurant keeper may become 
liable as bailee for the overcoat of a guest lost through the negligence of the 
restaurant keeper or his servants {ibid.). 

(/) Scarborough v. Cosgrove, sujrra. 

[g) Dansey v. Richardson (1854), 3 E. & B. 144: Scarborough v. Cosgrove, 

swprn, at p. 813. y J 

(h) Calyc's Case, supra; Barnolhy v. Wilkins (1402), Dyer, 158 b in 

margin. \ . 

h) Calyes Case, supra ; Smrborouyh y. Cosgrove, suprra. 

(/c) Dansey v Richardson, supra ; Scarkmough v. Cosgrove, supra. In the 
last'Cited case a new trial was granted by the Court of Appeal on the ground 
that there was evidence to go to the jut}* of want of reasonable care of the 
guest s goods by the boarding-house keeper or his servants, to which the loss was 
attributable. See titles Bailment, Vol. I., pp. 523 et sen.; Landlord and 

Tenant ; Negligence. 

(/) Stanyon v. Davis (1704), 6 Mod. Eep. 223. 
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An inkeeper’s liability wi tl. respect to the safe keeping of Sect. .s. 
the horse of a guest does not extend to the keeper of a livery in respect 
stable (wi). ^ of Guest’s 

A person who leaves his horse at an inn although he him- Property. 

self does not go into the inn is for this purpose a guest (ii). — 

It is, however, otherwise if he merely leaves a trunk or other- 

dead thing (?;) ; in such case the innkeeper would he liable only 
as a bailee (o). 

647. The goods need not be in the special keeping of the inn- Liability 
keeper in order to render him liable. It is sufficient that they are for goods, 
in the inii (p). For the innkeeper is bound to answer for himself 
and for his family with respect to the chambers and stables, for they 
are within the inn (q). So, also, he is bound to answer for goods in 
the commercial room (r-). 

If, therefore, a man comes to an inn and delivers bis horse Where guest's 

to the ostler and requires him to put him to pasture, which is property not 

accordingly done, and the horse is stolen out of the pasture, 

the innkeeper is not liable, because the horse was, at the request 

of the owner, not within the inn (.9). But if the guest does not 

require the horse put out to pasture, and the innkeeper, of his 

own accord, puts the horse to pasture, the innkeeper is liable for 
the loss (a). 

If an innkeeper receives a guest into the inn, puts the guest’s 

horse into the stable, and places the guest’s gig outside the inn 

yard, he being accustomed to place carriages of guests there the 

innkeeper is liable for the loss of the gig, if it is stolen, because 

he by his conduct treats the place where he put the gig as 

part of the inn (h). The innkeeper is liable even if the stables used 

with the inn are quite detached from the inn and at some 
distance (c). 

An innkeepei will be none the less liable for injury happening to 


{m) Jiarnard v. Ilotv (1824). 1 C. & P. 36(1. But the keeper of a livery stable 
may be hable for the wrongful act of his servant, whereby a guest’s horse is 
injured (La(/ier V. Daij (1863), 32 L. J. (ex.) 171, per Mautix, B., at p 1731 
or lost {Iktrnard v. How, siqyra ; compare title Bailment, Vol I p 53S^ 

(«) Bor/: V. (1704), 1 Salk. 388; Dropev. Thaire m) Lat 

per Dodekidge, J,, at p. 127. ^ ’ 

(o) Bcaiett y Mdlur (1793), 5 Term Eep. 273. In one case a gratuitous 

i^n\o7hrni'^‘‘ f of a public-house, put the money entrusted to his care 

m.blic^n^ ° w'b "’liich the till was, was open to the 

public on Sundays, and the money was stolen on a Sunday. It was held that 

there was evidence of gross negligence which rendered the bailee liable, and 
monPv ?>b necessarily negatived by the fact that he put the 

(p) Bemutt V. Mellor, supra; Cal/je's Case (1584), 8 Co. Eep. 32 a. 

per KmvET,'* C r’ P*' 

(r) Armistead v. Il'i'We (1851), 17 Q. B, 261. 

(s) Cahfts Case, supra. 

(fl) Ca(yp:8 Case, supra; Saunders v. Plummer (1GG2), 0 Brid^J- ‘>23 

r ^ ^ this case the open Street). 

(fj bee JJathtr v. iJay, supra. 
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a hoise in the charge of the ostler because of a private arrangement 

between innkeeper and ostler by which the ostler takes the profits 
of the stables (d), ^ 

648. The innkeeper is liable although the cause of the injury 
or loss IS unexplained (e). But in order to render him liable the 
pel son whose goods and chattels are lost must have been received 
as a guest at the inn ( / ). It is not, however, necessary that a 
person should be a traveller in order to make him a guest at an 

He maybe a guest although he has stayed more than 

(h), and has^ stayed several days (i), or even several 

months, provided nothing occurs to alter the relation of the 

paities (A). But it seems that a person who comes to an inn and 

makes an agreement for boarding there for a considerable term 

such as three months may constitute himself a boarder and not be 
a guest (/). 

649. A traveller whom the innkeeper refuses to receive 

because the inn is full, but who then, without the assent of the 

innkeeper or his servants, obtains jDermission from a guest to 

shaie his bedroom in the inn, is not a guest (?«). Nor does a 

tiaveller become a guest if he goes to an inn intending to lodge 

there, but, altering his intention, leaves without even obtaining 
refreshment there (??). 


(</) Lather y. Da// (1S63), 32 L. J. (ex.) 171. In this case a guest left a mare 

ana gig at an inn saying he would not return for several days. He did not in 
fact return for a fortnight. 

6 H. & N. 265, disapproving Z>aiC50?i v. Chamney 
(1343), 5U. E. 164, unless, as explained in Maryan v. Ravey, the jury 

cl not believe that the injury to the horse in Dawson v. Chamney^ supra, was 
received in the stable at all ; and compare Phipps v. Xew Claridges Hotel, Lid. 

(190o), 22 T. L. E. 49. 

(1584), 8 Co. Eep. 32 a ; Lane v. Cotton (1701), 12 Mod. Eep. 

(1883) 

Anderton _ _ _ 

1 Salk. 388; Drops v. Thaire (1626), Lat. 126. 

[g) Drope y. Thaire, supra, per Doderidge, J., at p. 127. As to the 
allegation that he is travelling, that is nothing; perhaps he is at the end of his 
journey ; S. C., suh nom. Drope and Thayre's Case, Dj’er, 158 b, Yaillant’s ed., 
in margin. But in Ginmston v. An hmheeper (1627), Het. 49, upon action 
lor ^‘^ods stol^ judgment was given for the defendant, even after verdict 

, gi’ound that the declaration had not alleged that the 

plaintin was a traveller. 


(/i) Harland s Case (1641), Clay. 97, overruling in this particular Calyds Case, 
supra; and Guliehn's Case (1625), Lat. 88. 

(i) Harland s Co.se, siqyra (in this case fourteen daj’s). 

(a) Allen V. Smith (1862), 12 C. B. (x. s.) 638 (in this case seven months). 

(/) Drope V. noire, supra. In Parker v. Flint (1698), Holt (K. B.), 366, 
Holt, C.J., said: “If one comes to an inn and makes a contract for 
lodging for a set time and does not eat or drink there, he is not guest but a 
locker , and as such is not under the innkeeper’s protection. But if he eats 
and drinks there it is otherwise ; or if he pays for his diet there, though he does 
not take it there. See Grimston v. Aji Iniikeeper, suj/ra. 

(m) Birds v. Bird (1558), Beni. 60; S. C., suh nom. Bird y. Bird, 1 And. 29; 

S. C. suh nom. lutes Case (1558), Dyer, 158; Doctor and Student, 238; Fitz. 
Nat. Brev. 94 b. v / j , 

(n) Strauss v. County Hotel Co. (1883), 12 Q, B. D. 27. In this case the 
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A person who is lodging at the inn merely as a friend, at tlie 
request of the innkeeper, is not for this purpose a guest (o). 

It is not necessary to the character of guest that the guest 

should be lodging in the inn (;>). Thus a person who merely gets 

a meal in the dining-room of an hotel may be a guest, and, if 

sleeping accommodation is provided at the hotel, the hotel-keeper 
may be an innkeeper (f^). 

Nor is it necessary to constitute a person a guest that he 

should actually be in the inn when the goods are stolen (c). If, 

however, he leaves the inn for several days, he is not during 

the peiiod of his absence a guest at the inn, even thouf^^h some 

of his goods are left by him with the innkeeper durin^T^ his 
absence (s), 

A person is not any the less a guest because by arrange- 
ment with the innkeeper some other person pavs for the accommo- 
dation and refreshment provided (a). 

650. In the case of an inn, of which a company is the pro- 
prietor, and which it carries on by means of a manager, the inn 
IS kept by the company, and not by the manager, even though the 

licence for the sale of intoxicating liquors is in the name of the 
manager (h). 

651. If goods be lost or stolen from or damaged in an inn the 

innkeeper is prima facie liable (c), but he may succeed in excusing 
himself from liability in the following cases ; 

An innkeeper is not liable for loss caused by the miscon- 
duct or negligence of the guest who suffers the loss (d). Thus an 
innkeeper is not liable when the servant or companion of the guest 
steals or carries away the goods (e), or where the action of the 


wfint ^ M guest went to the coffee room to dine, hut not finding what he want 
r/fn refreshment room, which was under the same mana<»eme 

as the hotel, and connected with it by a covered passage. On his wav he m 

already entrusted his luggage, and told him 

if lost.^ " ® auotherTtation. Thflugga; 

(o) Cahj^s Case (1584), 8 Co. Rep. 32 a. 

(7) Orchard v. Bash dc Co,, siqrra 

(ct) rifjJd y, Anderton, sujrra. 

[h] DixMR V. Birch (1873), L. R. 8 Exch. 135. 

vli’aiT” 'jsf"""'* <“"")• ^ s. 30C, a„d tiu, 

‘dlfltdZ: T2?,: "~' 1 ' 

(18G0), 2 P. & p, 285 ' ' U- -D. 261 , ltlii)owski v. Merryweatht 

(e) Cahje's Case, suin'a ; Buryess v. Clements, supra. 


Sect. 3. 

In respect 
of Guest’s 
Property. 

Guest need 
not lodge at 
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Inn carrieil 
on by 
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Loss arising 
from negli- 
gence of 
guest himself. 
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Inns and Innkeepers. 


Sect. 3. 

In respect 
of Guest’s 
Property. 


Assumption 
by guest of 
exclusive 
custody. 


guest has been so negligent as to induce or make likely the 
loss (/). 

There is no rule of law that for a guest to leave the door of his 
bedroom unlocked and unbolted is negligence (g). Bach case must 
depend upon its own circumstances (h). 

In order to relieve the innkeeper from liability it is not, 
however, necessary that the negligence of the guest should 
be gross negligence in the strict legal meaning of that 
phrase, that is, negligence excluding the loosest degree of 
care (i). But an innkeeper is not relieved from responsibility by 
the negligence of the guest, unless such negligence occasions 
the loss in the sense that the loss would not have occurred if 
the guest had used the ordinary care of a prudent man under the 
circumstances (k), 

(2) An innkeeper is not liable in a case where the guest, by 
way of excessive caution and security, assumes the exclusive 
charge of a room or of goods (Z), so as to show an intention to 
relieve the innkeeper from all responsibility. Whether in a 
particular case the guest has so conducted himself as to take upon 


(/) The ostentatious display of money and then the leaving of it in an ill- 
secured place in the presence of several persons is evidence of negligence 
{Armistead v. Wilde (18ol), 17 Q. B. 261 ; see also Sanders v. Spencer (1567), 
Dyer, 266 b, cited in note (a), p. 315, ante). But there is no rule of the law 
that a guest is guilty of negligence who locks his door, but does not draw the 
night-bolt, even though a notice is hung up in the bedroom requesting visitors 
to use the night-bolt, and to leave money, jewellery, or articles of value at the 
bar {Filipowski v. Merryweather (1860), 2 F. & F. 285). 

{y) Mitchell v. TTbods (1867), 16 L. T. 676. As to negligence generally, see 
title Negligence. 


(h) Herbert v. Marlcivell (1881), 45 L. T. 649; affiimed, [1882] W. N. H-t 
C. A. ; Oppenheim v. White Lion Hotel Co. (1871), L. E. 6 C. F. 515. 

(i) Cashill V. (1856), 6 E. & B. 891. In this case it was held that 

there was evidence of negligence to be left to the jury where a guest after 
showing money in the commercial room went to bed and left money in ms 
trouser-pocket in the bedroom and left the bedroom door ajar. There is also 
evidence of negligence causing the loss where a guest who has previously pulled a 
money bag out of his pocket in the commercial room, goes to bed after shutting 
but without locking the bedroom door, and leaves the bag in the bedroom m a 
place easily discoverable, the thief entering the bedroom through the 
door during the night {Oppenheim v. White Lion Hotel Co., supra) ; or 
where a guest leaves in his bedroom in the morning a considerable sum 
of money easily discoverable, and does not return to the bedroom until the 
evening (when the money is gone), especially if there is a notice in the 
announcing that the innkeeper is prepared to take charge of any valuables 
(Jones V. Jackson (1873), 29 L. T. 399). But there is no evidence of negligence 
on the part of a guest where all that is proved is that his luggage is lost 
from the hall, and that the proper place in which to put such luggage was the 
commercial room, where there were shelves for the purpose, and that the gues 
was informed of this, and that he desired it to remain in the hall (Canay 
Spencer (1862), 3 F. & F. 306); or where a guest finds signs suggestive ot a 
theft, but does not at once look at her jewel box or discover that it has been 
broken open, and does not inform the innkeeper of the signs of a theft (Hun y 
(Marchioness) v. Bedford Hotel Co., Ltd. (1891), 56 J. P. 53, C. A.). 

(k) Cashill v. Wriyht, supra. ^ ..i 

(l) Farmvorth v. Fackwood (1816), Holt (n. p.), 209; Richmond V. Smim 

(1828), 8 B. & C. 9. 
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himself exclusive care, control, and cusdody to the exclusion of the 
innkeeper and other persons is a question of fact (m), 

(3) An innkeeper is not liable where the loss arises from act of 
God (n.) or the King’s enemies (o), that is alien enemies (p). 

(ii.) Bij Statute. 

652. No innkeeper is liable to make good to a guest any loss of, 
or injury to, goods or property brought to his inn (not being a horse 
or other live animal, or any gear appertaining thereto, or any 
carriage) to a greater amount than the sum of £30, unless : 

(1) The goods or property have been stolen, lost, or injured 
through the wilful {q) act, default, or neglect of such innkeeper 
or his servant ; or 

(2) The goods or property have been deposited expressly for safe 
custody with the innkepeer, provided that in the case of such 
deposit the innkeeper may require, as a condition of his liability, 
such goods or property to be deposited in a box or other receptacle’ 
fastened and sealed by the person depositing the same (r). 

The burden of proving that the loss or injury occurred through 

the wilful act, default, or neglect of the innkeeper or his servant 
lies upon the guest (s). 

653. Every innkeeper must cause at least one copy of the first 

section of the Innkeepers’ Liability Act, 1863 (0, printed in plain 

type, to he exhibited in a conspicuous part of the hall or entrance 

to his inn, and his liability is limited in respect only of such goods 

or property as are brought to his inn while such coiiv is so 
exhibited (»). 

The due exhibition of this copy is a condition precedent to the 

limitation of the innkeeper’s liability (r) ; and if the notice exhibited 

in the inn is unintentionally misprinted by the omission of the word 

‘‘ not comply with the statute and the innkeeper’s 

liability IS not limited (a). 


<7- V. Snu 

8 13. cV C. a. In the hitter cat^e it was said bv Lord Textekdex P T 
p. 10, that the mere fact that a coinmercial traveller who came into an' inn as 

put in the commercial room, although it w 
the habit ()f the servants of the inn to put the luggage of '^■uestsin tho 
was no evidence that the true.st intendod to tnl-o i. 

(’0 

uutjfs i)Ain.MEi\T, voi. I. n o;3‘3 • Pvppttvt 

p dM, o'; T""' '* ,".i '* •“ ^ ” 

1 U i. JJ. 423, C. A., per CoCKBURX, C.J., at p. 435 • Siordet v Hnll 
Bing. 607 ; Nichoh v. Marsland (1876), 2 Ex. D 1, a A ^ 

(o) Itenifjery Foffossa (1552), Piowd. 1, 9, Ex. Ch. : Daley IMl 
common earner) ; Monjau v. Bavey, supra. ’ ^ 


Rav 
AKRIER 



(0 26 & 27 Viet. c. 41. 

») Ibid, s. 3. 

y IMjson V. Ford & Sons (1892), S T. L. R. 722, C A 
a) Spuev. Bacon (1877), 2 Ex. E. 463, C. A. Because' the notice does n 

U.L. — XVII. 
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Inks and Innkeepers. 


Sect, 3. 

In respect 
of Guest’s 
Property. 


Goods will only have been deposited expressly for safe custody 
if the guest informs the innkeeper in a reasonable and intelligible 
manner that the deposit is for safe custody (h). The mere causing 
a bag of valuable, but undeclared, contents to be placed in the ofiSce 
of an hotel, even though the guest had been in the habit of doing 
the same thing on many former occasions, is not sufiScient to bring 
to the innkeeper s notice that the bag is deposited for safe custody, 
so as to make the deposit one expressly for safe custody (c). 


Deposit of 654 . The boots of an hotel has no implied authority to receive 

Sod? expressly for safe custody (rf). 

A notice posted in the guest’s bedroom stating that articles of 
value, if not kept under lock, should be deposited with the manager, 
is not evidence of a special contract with the guest that the inn- 
keeper will be liable to a greater amount than £30 for articles of 

value which are lost or stolen if they are ket^t there by the guest 
under lock (c). 

If an innkeeper refuses to receive for safe custody any goods 
or property of his guest, or if such guest is, through any default 
of the innkeeper, unable to deposit such goods or property, the 
innkeeper is not entitled to the benefit of the Innkeepers’ Liability 
Act, 1863 (y), in respect of such goods or property (g). 


llemedy 

gainst 

innkeeper. 


bUB-SECT. 2. — Remedy ayainst Innkeeper. 

655 . The remedy against an innkeej^er for loss of or damage to 
the goods of a guest is by action {h). 

There never was any need to describe the defendant upon the writ 
as a common innkeeper, the word “ innkeeper ” being sufficient and 
meaning common innkeeper, although it was proper in the declara- 
tion to allege that the defendant kept a common inn (i) ; but after 
verdict, at any rate, the word “ inn ” without the word “common ’ 
was sufficient (A), and for purposes of pleading the word “inn” 
would now, doubtless, be understood as meaning common inn. 

If the goods of his master are lost or stolen at the inn where a 



admit the continuance of the common law liability where the loss occurs 
through the wilful act of a servant of the innkeeper; but a mere verbal 
inacciu-acy, immaterial to the sense, would not prevent the intended copy from 
being a copy within the Act. 

(6) Moss V. Russell (1884), 1 T. L. R, 13, C, A, ; Whiteliouse v. Pickett {R- 
[1908] A. C. 357 ; O'Connor v. Grand International Hotel Co.^ [1898] 2 1. R- 92. 

(c) If hitehovse v. Pickett [R. & If'.), supray Lord CoLLiNS dissenting. 

(d) Moss V. Riisselly supra. 

(e) Iluntly {Marchioness) v. Bedford Hotel Co.y Ltd. (1891), 56 J. P. 53, C. A. 

(/) 26 & 27 Yict c. 41. 

(7) Ihid.y s. 2, 

(h) The action^ is one on the case (Fitz. Nat. Brev. 94 b (9th ed., 

Commentary, noting Anon. (1465), Y. B. 5 Edw. 4, fo. 2 ; v. Horslow (1443). 

Y. B., 22 Hen. 6, fo. 21 ; Basse's Case (1444), Y. B., 22 Hen. 6, fo. 38; Gordon 
V. Siibcr (1890), 25 Q. B. D. 491). Early examples of such actions may befouu 
in Anon. (1576), Godb. 42 ; Herbert v. Lane (1653), Sty. 370; Mason v. Grafton 
(1618), Hob. 245. 

(i) Calye's Case (1584), 8 Co. Eep. 32 a. 

(A*) Mason v. Graftouy siqa'a ; but see Parker v. Flint (1698), 12 Mod. 

254. 
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.servant, unaccompanied by his master, is a guest, the action may Sect. :i. 
be brought by the master (1). jn respect 

of Guest’s 

Sect. 4. — In respect of Guest’s Debt. Property. 


656. Apart from an antecedent promise by an innkeeper to pay Liability for 
for a debt incurred by his guest, an innkeeper is not responsible ff'cst’s debt, 
therefor if the guest departs leaving the debt unpaid ; but such an 
antecedent promise might be inferred if the innkeeper has been in 

the habit of discharging bills left unpaid by guests (m). 

Sect. o.—In respect of Injury to Cattle or Sheep hy Gnesfs Day. 

657. An innkeeper may become liable for injury done to sheep Liability for 

or cattle by a dog belonging to a guest and living with its master '"^"'7 
at the inn (a). 


Part III. — Remedies of Innkeepers. 

Sect. 1. — Action. 

658. An innkeeper can bring an action against his guest for the -Action 
price of whatever accommodation and supplies the guest has received 
from him (o), or he may sue an 3 ’one who has promised him to pay 
for the guest so tar as such promise extends (p). 

Several persons dining together may be jointly liable (q), or there 
may be facts which show that there is no joint liability, and that 
they are severally liable each for his own share (r). 


Sect. 2. — Lien. 


659. An innkeeper may detain, that is he has a lien(.s) upon the loi'ceper’s 
horse of a guest until its food is paid forff). He has also a lien 


Jl) mn.nmmY.Mead {lo89), 4 Leon. 9H ; Ileedle y. M.mris (1G091, Cro. Jac. 

7 i Master and Servant. 

Jja) Ullardy. II hite (ISlO), 1 Stark. 171 (a case of laundry work loft unpaid 

'■ 347 ; see title Animais, Vol. I., 

l>p. oy-i, t5y<. ’ 

^00>’e(K. li.), .S76; Ptnehons Case (1611), 9 

vintviT 'd^r ■ ? * or common innkeeper briii-eth an action for the 

rnnkenurn c^^est may wa-e his law ; for a victualler or 

innkeepei i, not compe lable to deliver victuals till he is paid for them in hand.” 
{p) Anou. (1619), 2 Roll. Hep. 79. 

(q) Forster v. Taqlin' (1811), 8 Camp. -19. 

/') lirowny. Doyle (1788), 8 Camp. 51, n. 

(si As to lien j^euerally, see title Liex. 

lIMjro/Tv' ^ UaydOaX; 2 Roll. Abr. 85; 

(loo8), 4 M. W. 2/0 ; Chapman v. Allen (1632'), Cro. Car. 271 * Chase 
C. T T^‘ Y, Florence (1878), 3 Q. B, b. 484, 

ami dops f + ’ strictly confined to innkeepers, 

and does not extend to livery stable keepers {JuchSn v. Ftheridye (1833), 1 

r. (Jc M, ,43 ; Orchard v. Ruckstraw (1850), 9 C. B. 698). 

Y 2 
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Inns and Innkeepers, 


Sect. 2. 
Lien. 


Power to feed 
horse subject 
to lien. 


Extent of 
lien. 


Goods not 
the property 
of the guest. 


on a carnage for its standing (?/), and on the other goods which a 

guest brings to the inn (a), including carriages and harness (i). 

But he is not entitled to detain the guest himself or to take 
clothes from his person (c). 


660 . As far as a horse is concerned, the innkeeper is bound to 
feed it (d), and even if the guest, at a time when the innkeeper has 
a lien on a horse, directs the innkeeper not to give it any more 
food, sajung that he W'ill not be responsible for it, the innkeeper is 
entitled to continue to feed the horse and to charge the guest with 
the food(c). The lien exists equally whether or not there is an 
agreement for a fixed price at which the horse is to be fed (/). 

661 . Apart from any special circumstances, the undertaking by 

the guest to the innkeeper is one undertaking to pay for the things 

that are supplied to him w^hile he is a guest, and one lien exists as 

to all that the guest brings with him, so that, for example, the lien 

exists upon a horse or carriage for the price of the guest’s personal 
food and lodging (g), 

662 . The innkeeper’s lien extends to all the goods which the 
guest brings with him (//), even though thej" do not in fact belong 
to the guest (0, and are brought without the knowledge of the 
owner {k)y or have even been stolen (/), or otherwise wrongfully 
obtained, provided that the innkeeper was ignorant of that fact 
when he received them (?»), and the innkeeper can assert his lieu 
against the true owner just as well as against the guest (?i)* 

Nor is the innkeeper’s lien confined to such goods as he is bound 
as an innkeeper to receive ; it extends to all goods brought by a 


(m) Tnrrill v. Crawley (1849), 13 Q. B. 197. 

(a) SaMfy, Al/onl (1838), 3 M. & AV. 248. 

{h) Mnlliner v. Florence (1878), 3 Q. B. D. 484, C. A,, per COTTOX, L.J., at 
p. 493. 

(c) Snnholf y. Alford, suftra. This point was not always clear, for in hewio)^ 
V. iriijy (1691), 1 Show. 268, EviiES, J., said: “ Innkeepers are compellable b} 
the constable to lodge strangers ; they ma}' detain the persons of the guest? 
who eat, or the horse which eats, until jiayment.” 

(f/) Bcarfe v. Morgan (1838), 4 M. & AV. 270. 

{e) Gilbert v. BerMey (1696), Holt (k. b.), 366. 

(/) Chasey. Westmo^'e (1816), o M. & S. 180. 

(7) Midhner v. Florence, s^hpra. At one time a diffei’ent view of the law 
seems to have been taken. In Bac. Abr., tit. Inns and Innkeepers (D.), 
said; ‘ If a horse be committed to an innkeiier, it may be detained foi ^ 
meat of the hoi'se, but not for tbe meat of the guest ; for the chattels are on ' 
in the custody of the law for the debt that arises from the thing itselfi an 
not from any other debt due from the same party etc.” In Tnrrill v. Crawley, 
supra, the judges expressly left this question open. , 

(h) Snead v. Ifat/.-iM (1856), 26 L. J. (c. P.) 57 ; Threfall v. Borwick (li'O - 

Jj* R. 10 Q. B. 210, Ex. Ch. \ v. FloTexicey sni/ra : Go7*do7i v. Silhcr (lo 

25 Q. B. D. 491. ’ ^ ' 


(/) iSkipwitli y. ^ ^ ^ 

alter (1616), 3 Bulst. 269; Tnrrill v. Crawley, supra; Snead v. Watkins (1856J, 
26 L. J. (C- P.) 57; Threfall v. Borwick, supra; Mullinei' v. Floreiwe, sup * 


(1611), 1 Bulst. 170 (court divided); 

• - ^ - ■ Watkins 


Gordon Silber, supra; Allen v. Smith, (1862), 12 C. B. (n. S.) 638 

(k) Shipicith V. , supra ; Bohinsou v. Walter, supra. 

(0 Stirt V. Drunyold (1617), 3 Bulst. 289; Midliner v. Florence, supra; 
don v. Stlher, supra. 

{in) Johnson v. Hill (1822), 3 Stark. 172. 

(?/) See the cases cited in the foregoing notes (7^) — (?«). 


Gor- 
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guest if they are in fact received by the innkeeiier (o). But an inn- 
keeper has no lien upon stolen articles received, not in his capacity 
as innkeeper, but upon some distinct contract such as a contract 
for security for the loan of money i p). 

An article not brought by the guest to the inn at the time of 
his coming as a guest, hut sent in by the owner on hire for the 
temporary use of the guest, to the knowledge of the innkeeper, is 
not subject to the innkeeper’s lien, as to allow a lien in such 
circumstances would be contrary to good faith fy). Ho if an 
innkeeper knows at the time of its first coming that his guest has 
illegally brought another man’s horse to the inn, he can claim no 
lien upon it as against the true owner (;■). 

_ If a man and his wife come as guests to an inn, the innlceeper’s 

lien extends to the luggage of the wife as well as of the husband for 

tbe whole amount owing to the innkeeper (s), even though the 

wife’s luggage is her separate estate and credit has been given by 

the innkeeper solely to the husband so as to prevent the innkeeper 
from suing the wife (t). 


663 . Ihe lien exists only so long as the innkeeper retains pos- 
session of the goods (a). If a carrier puts up his horses at an inn 
from tune to time, the innkeeper has no lien upon them for their 
food consumed on former occasions, altliough tliey subsequently 
come back into his possession, but he has a lien for their food 

consumed on such subsequent occasion until he again parts with 
possession of them («)• 

Apparently a lien for food consumed by his horses on earlier 
occasions during a long stay of a guest is lost by the innkeeper if 
the guests stay is broken liy alisences of several days’ duration, 
cl fchougli the hoises are brought back to tlie iiin and the innkeeper’s 
hen attaches for tlie last portion of the guest’s stay (/>). 

lossession is a matter of fact(c), but possession is given up if 
the innkeeper allows the sheriff to seize and does not assert his 
lien(d). Jhit if the goods are fraudulently taken out of the 


piano 
(uia. 


(o) T/nr/all v. Jiorwirk (iSTo), L. ll Ui Q. p. 210, K x. Ch. (ca<e of a nr 

effect, in BroaLood v. On 

z-i Ji. j. 1, at p. :j. 
i/j) MaUmla v. \VaUh,rf HM Co., IJ,J. ■>- j j 

.tolou rmlway tickets handed bv to nmkeepcr' ^ " 

7 llrowhvoo,/ V. Gra„am (IS, 04), 1(1 Excli. 417 (piano). 

(/•) V. O', •«„<(/•« (1S54), 1(1 Exch 417 w,-l'ierT T .,4 „ j.)-! 

'■ «”'• ht. li. 

(0 Oonlon V. SilUr (KS90\ 'If) (i. B 1) 

17- SMod. E. 

1 . 1(’)0 '/V / ( ■ -d), 1 Doug. (K. B.) 101, ;,e. Lord Ma.xsfikld 

flS40l’ (• xr 'v' w"'ic ^ ’ ’’ E., at p. 19; Le<j</ 

(<0 jloel l;. J/Ja. ’ 9 C. B. 69S. 

^ {h) Alkj( V. Smith (180*^') l‘> C B (\ « 1 i x i 

intervals to race at race meetings}.' ' (lace-horses taken away 

(0 ^ V. Biihinsou, si'jini. 

Vo!. X^lV.^'y V. Ecans, supra, and title Executio 


Si:cT. 2. 

Lien. 


Kxtont of 
lieu. 


Duralion of 
lien. 
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I\XS AND IXXKEEPERS. 


Sect. 2. 

Lien. 

Propert}' 
must be 
brought b}’- a 
guest. 


No power to 
charge for 
housing. 


Acceptance of 
security. 


Duty to take 
care. 


Power of sale 


innkeeper s custody in order to destroy his lien, he has a right to 
repossess himself of them(e). 

664. An innkeeper has no lien upon a stolen horse placed with 
him by the police, as it is not brought to the inn by a guest (/). 
Noi has he any lien if the goods, even a horse and carriage, did 
not come into his jiossession in his character of innkeeper {[/). 

If, however, the goods are brought to the inn by a guest, the 
innkeeper s lien upon the goods will continue so long as the person 
bringing them retains his character of guest (It). 

665. No costs of housing goods retained under a lien can be 

charged by the innkeeper, as the goods are housed for the benefit of 

the innkeeper, and not for the benefit of the guest (i). If such an 

extra charge be made and be paid under protest, it may be recovered 
back (/,). 

666. An innkeeper who accepts security' from his guest for the 
paj ment of hotel charges does not thereby lose or Avaive his lien 
upon the goods of the guest for the amount of such charges, unless 
there is something in the nature of the security, or in the circum- 
stances in which it is taken, which is inconsistent with the 
existence or continuance of the lien, and therefore destructive of 
it (/) . A lien may perhaps be waived if goods are claimed upon 
some other ground, and not u^ion the ground of a lien (m). 

667. An innkeeper w'ho retains the goods of a guest under his 
lien is not bound to be more careful in keeping them than be 
would he of his own goods of the same kind(;0. 

Sect. 3. — SaIe{o). 

668. The landlord, jn'oiirietor, keeper, or manager of any hotel, 
inn, or licensed public-house has, in addition to his ordinary lien, 


(e) Wallace X. Wooth/ate {m4), 1 C. cV: V. 575. 

(./) Uiuas V. Pif/ot (1840), 9 C. & R 208; Malliae)' v. Florence (1878), 8 
Q. Ik D. 4S4, C. A. (case of tortious sale). 

{(j) Smith V. Beartove (mt-,), 6 C. B. 1;J2; and see .Mutswhi y. Waldorf JMel 

Co., Ltd. (1910). 27 T. L. 11. 1.53. 

(h) Allen y. Smith (1802), 12 C. B. (n. s.) 038; and as to the characteristics 
of a guest, see p. 313, ante. 

(i) See British Lmpire Shijrpinij Co. \. Somes (1858), E. B. & E. 353, 30i, 

Ex. Ch* ; affii'uied sub boiuts v. Uvitish Kinnire Co. (1S60), ^ 

H. L. Cas. 838. ^ 

(/r) y^oines v. British Empire SJnjijfiita (b., svpra. 

il) Anifus V. McLachlan (1883), 23 I’h. 1). 330 ; Coivell v. Simpson (1809). 
10 Ves. 275, 280; Haiti v. Mitchell (1815), 4 Camp. 146; Craivshaij v. nomfray 
(1820), 4 13. & Aid. 50; Matsnda v. Wahhn'f Hotel Ltd.., snpra. 

{m) See Boardman v. Sill (1808), 1 Camp. 410, d., and title LiEX. 

(») Ainjus V. McLachlan, siqma. 

(o) At common law there was no right in the innkeei^er to sell goods retained 
under a lien, even when the keejung of the goods, as in the case of a hoi>e, 
occasioned considerable expense {Thames Iron Worhs Co. x. Batent Berriclc Co. 
(1860), 1 John. & H. 93) : but there was a special custom as to the sale of a 
horse in I.ondon and in Exeter {Moss x. Townsend (1612), 1 Bulst. 207 ; Cdhei't 
X. Berheley (1696), Holt. (k. n.), 366; Thames Iron Works Co. x. Batent Dernd^ 
Co., snjira). The custom of Ijondon was, that if a man leave his horse a 
an inn in London and there he eats up in hay and provender more than 
he is woiih, that the horse should be appraised by the innkeeper? nex 
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the right absolutely to sell and dispose by public auction of any ^kct. 
goods, chattels, carriages, horses, wares, or merchandise which Sale, 
may have been deposited or left in the house he keeps, or in the 
coach-house, stable, stable-yard, or other premises appurtenant or 
belonging thereunto, where the person depositing or leaving such 
goods, chattels, carriages, horses, wares, or merchandise is or 
becomes indebted to the innkeeper either for any board or lodging, 
or for the keep and expenses of any horse or other animal left 
with or standing at livery in the stal)les or fields occupied by the 
innkeeper. 

No such sale is to be made until after the goods, chattels, Time for sale, 
carriages, horses, wares, or merchandise have been for six weeks in 
such charge or custody, or in or upon such premises, without such 
debt having been paid or satisfied ; and the innkeeper, after having, 
out of the proceeds of such sale, paid himself the amount of tlie 
debt, together with the costs and expenses of the sale, must on 
demand pay over the surplus to the person depositing or leaving 
the goods or horses ; but the debt for the payment of which a sale 
is made shall not be any other nor greater debt than the debt for 
which the goods or other articles could have been retained by the 
innkeeper under his lien. 

At least one month before the sale an advertisement must be A<Ivertise- 
inserted in one London newspaper and one country newspaper 
circulating in the district where the goods w'ere left, containing 
notice of the intended sale, and giving shortly a description of the 
goods and chattels intended to be sold, together with the name (if 
known) of the owner or person w'ho deposited or left the same(p). 


neighbour, and afterwards be sold for payment of the money there owing for 
him. But every horse was to be sold to satisfy the debt due on his own 
meat only (dfes v. Townsend, supra). The custom of London and Exeter is 
slightly differently set out in Bac. Abr., tit. Inns and Innkeepers (1).). Where 
goods were deposited by way of security for a loan a right of sale might be 
inferred [Pothonier v. Dawson (181(>), Holt (x. P.), 3S3), 

{p) Innkeepers’ Act, 1878 (41 & 42 Viet. c. 38). s. 1. 
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INSOLVENCY. 


Sec Bankruptcy and Insolvency, 


INSPECTION. 
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See Contract ; Deeds and Other Instruments. 
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Part I. — Marine Insurance. 


Sect. 1 . — In GeneraL 


The Marine 
Insurance 
Act, 1906, 
and its 
application. 


Sub-Sect. 1. — The Marine Insurance Acty 1906. 

669. On the 1st January, 1907, the Marine Insurance Act, 
1906(a), came into operation. Its title is “An Act to codify the 
law relating to Marine Insurance,” and where the context so permits, 


(a) 6 Edw. 7, c. 41 ; frequently referred to in the text, throughout this part 
0^ the title, as “ the Act.” 
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it Is frequently referred to, throughout this i)art of this title, as “ the 
Act.” 

The canon of construction applicable to a codifying statute has 

been, in sevei'al cases, laid down in the following manner : “ The 

proper course is in the first instance to examine the language of 

the statute and to ask what is its natural meaning, uninfluenced 

by any consideration derived from tbe previous state of the law, 

and not to start with inquiring how the law previously stood, and 

then, assuming that it was probably intended to leave it unaltered, 

to see if the words of the enactment will bear an interpretation in 
conformity with this view ” {!>). 

The Act, however, embodies only some and not all the legal 
principles and rules of marine insurance, and its language is so 
extremely concise and general that its full imi)ort and meaning 
can scarcely be understood without referring to the existing law 
which it was intended to express, or to the decided cases "from 
which that law was evolved. :\Ioreover, it is often left in doubt 
whether or not that law was intended to be altered. For these 
repons, as well as because the Act does not apply to insurances 
effected before the 1st January, 1907, it will generally be neces- 
sary, notwithstanding tbe above-mentioned canon of construction, 

to pcertain the law as it stood at that date, and to illustrate it by 
decided cases (c). ^ 

670 . Tbe Act codifies only those principles of tbe law which 
relate exclusively to marine insurance. Thus it does not lay 
down rules which apply to contracts in general, such as those 
relating to fraud, mistake, or illegalitv, nor those relatin'' to such 
special subjects as the duties of tbe master of a ship, salvage, or 
general average ; it does not attempt to deline who is to be deen’ied 
in tune of war an alien enemy or a neutral, or by what acts the 
character of neutrality may be forfeited. All such matters are 
epluded, liecause they more properly belong to ether departments 
of law, such as the law of contract, the law of shipping and navi- 
gation, prize law and international law ; and therefore it Ol) 
exprpsly provides that “ the rules of the commoii law, includin'' 
the law merchant, save in so far as they are inconsistent with the 

express provisions of this Act, shall continue to apply to contracts 
ot marine insurance.” 

Sl'U-Sect. 2.— AaOo-f of .Variue fnsnrai,re ni,'l Maritime Ailrenturc: 

Ik-jinUioits, 

^ 671 . A contract of marine insurance is a contract wherebv the 
insurer undertakes to indemnify the assured, in manner and to the 

107, ,,er Lord 

481 ^ 144; v. (.anwlmn Parijir c'o., [1892] A. C. 

in hrisuil tT, of CoZE.N's-ll.vanY, 

Statutes.’ ‘ constmction of statutes -enerally, .see title 

of “Arnoukl on Marino Insuranoo” by 
and for , '>0 consulted for the historv of marine iinsni-ance, 

insuraiicel)nsint = '^^‘T.'7'V''^*^'‘^‘^‘“'^i'i'’^ nod practice in marine 

of doubtful point’ * .sometunos be iiuult, to it for the discussion 

('0 Marine Insurance Act, 190G (6 Edw. 7. c. 41), s. 91 (2). 


Hkct. 1. 

In General. 


(i.-neral 
ciiaracter of 
the Act. 


Contract of 

luarine 

insurance. 
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Insurance. 


Sect. 1 
In General. 

Policy. 

% 

Underwriter. 

Subject- 
matter of 
insurance. 

Premium. 

« 

Perils insured 
against. 


Attachment 
of policy. 


Valued 

policy. 

Open policy. 

Voyage 

policy. 

Time policy. 

Floating 

policy. 

.Insurances of 
goods for 
series of 
voyages. 


'Pefinition 
of marine 
adventure. 


Maritime 

perils. 


extent thereby agreed, against marine losses, that is to say, losses 
incident to marine adventure (c). The instrument in which the 
contract of marine insurance is generally embodied is called a 
policy. The insurer is commonly called the underwriter, because 
he subscribes the policy. The thing or property insured is called 
the subject-matter of insurance, and the interest of the assured in 
such subject-matter is called his insurable interest. The considera- 
tion for which the insurer undertakes to indemnify the assured is 
called the premium. That which is insured against is the loss 
arising from maritime perils and casualties, and these are called 
the perils insured against, or the losses covered by the policy. 

When the liability of the underw'riter commences under the 
contract, the policy is said to attach ; or, in other wwds, the risk 
is said to attach, or to begin to run from that time. 

672. It is convenient to distinguish between the following kinds 
of marine policies. A valued policy is a policy which specifies the 
agreed value of the subject-matter insured ( f ) ; an unvalued policy, 
often called an open policy, is one which does not specify the value 
of the subject-matter, but leaves it to be subsequently ascertained {g)* 

Where the contract is to insure the subject-matter “ at and from,’' 
or “from,” one place to another, the policy is called a “voyage 
policy”: when the contract is to insure the subject-matter for 
a definite period of time, the policy is called a “ time policy ”(/0' 
A floating policy is one which describes the insurance in general 
terms and leaves the name of the ship or ships or other particulars 
to be defined by subsequent declaration (0- There are also floating 
policies w'hich cover shipments of goods made on a given ship 
within a certain period of time fixed by the policy, as declared by 
the assured ; but such floating policies are really insurances of 
goods for a series of voyages (j). 


Sub-Sect. 3. — Subject-matter of Insurance and the Risl's Insured a<jainst. 

673. The most usual insurances are on ship or goods, freight or 
profits, but every lawful marine adventure may be the subject of a 
contract of marine insurance; and there is a “marine adventure 
whenever any ship, goods, or other moveables (k), such as money 
or securities, are exposed to maritime perils (1), 

“ Maritime perils ” means perils consequent on, or incidental to, 
the navigation of the sea, that is to say, perils of the seas, fire, war 
perils, pirates, rovers, thieves, captures, seizures, restraints, and 


(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 1. A contract 
ance is not a perfect contract of indemnity, for, as will be seen later (pp. 3S0, 46- 
et seq,, post), the assured in some cases receives more and in others less tnau 
a complete indemnity. See also title Guarantee, Vol. XV., pp. 443, 444. 

( / ) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 27. 

{<)) Ibid., s. 28. 

(h) Ibid., s. 25 (1). 

{i) Ibid., s. 29 {\). 

(/) Johnson & Co., Ltd. v. Bryant (1896), 1 Com. Cas. 363. 
ik) Moveables ” means any moveable tangible property, other nan tne s ipr 
anil includes monev, valuable securities, and other documents (Marine sur 
ance Act, 1906 (6 Edw. 7, c. 41), s. 90). 

(0 Ibid., s. 3(1). 



Part I— Marine Insurance. 


337 


detainments of princes and peoples, jettisons, 1)arratry, and any hk:t, i. 
other perils, either of the like kind or which may be designated by In General, 
the policy (in). — 

Thus a carrier of goods by sea, a charterer of a vessel, and a 
company that lays down an electric cable are all engaged in marinci 
adventures (n). 


674 . A contract of marine insurance may, by its express terms, 
or by usage of trade, be extended so as to protect tlie assured against 
losses on inland waters or against any land risk which may be 
incidental to a sea voyage; and it may also cover a ship in the 
course of building, or the launch of a ship, or any adventure 
analogous to a marine adventure (o’). 

Generally speaking, the underwriter of a marine policy insures 
only against risks at sea, but where there is a usage by which the 
ship's furniture or stores are regularly landed at a certain stage of 
the voyage, they are held to be protected when thus put on 
shore (p). 

A policy on goods often contains a “warehouse to warehouse” 

clause iq). Frecpiently, also, goods are insured by the same 

policy for transit partly by sea (r) and partlv by land (s), or by 
inland navigation (t). i . ^ 


A m.'irine 
|» >li(*y niay 

also (jovor 
l ui'l ri.^ks. 


I 



1 



*1 . — 'Ihe PoUfff aiiif iti 


Ksscnfia/s. 


9 


675 . jMarine policies vary greatly iu form and in the clauses they 
contain, ljut, subject to any statutory provisions, a contract of marine 
insurance is inadmissible in evidence, unless it is embodied in a 
policy (») which specifies (1) the name of the assured orof some person 
who effects the insurance on his behalf; (2) the subject-matter 
insured and the risk insured against ; (3) the voyage or period of time 


Essential 
rc'iui.sites irt 
a policy. 


(m) Marino Insurance .Act, 19()(i ((i Edw. T, c. 11), s. ;!(2), which contains the 
following provisions “ In particular, there is a marine adventure (a) where 
any ship goods or other moveables are exposed to maritime perils. Such property 
IS iu thi.s Act referred to as ‘insurable jiroperty'; (b) where the earning or 
acquisition of any freight, jiussage money, commission, profit, or other pecuiuary 
benefit, or the security for any advances, loan, or disbursements is endangered bV 
the exposure of insurable property to maritime perils ; (c) where any liability to 
a third party may bo incurred by the owner of, or other person iiitGestod in or 
responsible for, insurable property, bv rea.'^ou of maritime perils. 

(/; rWey V. Cohen (1S32), d Ji. & Ad. dT8 (carrier); J*aterson v. Harris 
(1801) I B. & S. 330, 355 ; l(V/so« .Jones (1807), L. K. 2 Exch. 139, Ex. Ch. 
(shareholder iu cable company). 

(o) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 2. 

(/.*) Pelhj V. PiOyal-IUrhainje Amiranee Co. (1757), 1 Buit. 341; Bronqh y. 
II hitmm'e (1791), 4 Term Hep. 200. 

( 7 ) For the wording of which see p. 384, 

^ (/ ) See Arnould on Marine Insurance, s. 447, note (c). For a clause by which 

covered while temporarily placed on a quay, see Ide v. Chalmers 
vi9U0), 5 Com. Cas. 212. 

(«) no^lwonacld y. FMwii R 9 C. P. 518, Ex. Ch. ; Simon, hracl 

W C 1 U. 1!. ;««, C. A, ; Hyikrahad (JJeaan) Co. v. 

CVi r uwi yj’ A ^ ’ Ilohinson (iold Minini/ Co. v. Alliance Insurance 

M U904J A. C. 359 ; Srhloss Brothers v. Sterens, [19()6] 2 K. B. 005. 

UJ ApoUinaris Co. v. i\ord Deutsche Insurance Co., [‘19041 1 K. B. 252. 

(«; Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 22. 

H.L.— XVII. V 
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Sect. 1. 

In General. 


Policy must 
be properly 
stamped. 


or both, as the case may be, covered by the insurance ; (4) the sum 

or names of the insurers (?;). The 
policy must, moreover, be signed by or on behalf of the insurer 

provided that in the case of a corporation the corporate seal mavbe 
sufficient (a). 

^ 676 . A contiact for sea insurance other than such insurance as 

IS referred to in the Merchant Shipping Act, 1894, s. 506 (b), 

is not valid unless the same is expressed in a policy (c), which 

cannot be given in evidence unless it is duly stamped (d). And this 

must, except in certain specified cases, be done before it is executed ; 

but a policy, although not duly stamped, may, for the purpose of 

production in evidence, be stamped after execution on pavment of 
a penalty of £100 (c). 


(c) Marine Insurance Act, 1906 (6 Edw. 7 , c. 41), s. 23. 

(a) Ihid., s. 24 (1). As to the execution of contracts by or on behalf of 

COMI'AXIES, Yol. V., p. 299. Moreover, the Stamp Act, 
^ ^ (which is unaffected by the Maiine Insurance 

Act (see s. 91 (1)), provides that “a marine policy shall not be valid, 

unless it specines the particular risk or adventure, the names of the subscribers 
or underwriters, and the sum or sums insured ” ; see Home Marine Hsuranc^ Co, 


(/^) oT ^ oS Viet. c. 00, i.e., against events (loss of life, personal injury, loss 
or dainage caused to goods) in respect of which shipowners’ liability is limited, 
Avhen happening without their fault or privity ss. o02, 503, ibid. See also 
title SuirriNG Axu NjVvigatiox. This enactment is substituted for that 
mentioned in the Stamp Act, 1891 (54& oo Viet. c. 39), s. 93 (1), by the effect 
of the Ivderpretation Act, 1SS9 (52 & 53 Viet. c. 63), s. 38 (1). 

(c) Stamp Act, 1891 (54 & oo Viet. c. 39), s. 93 (1) ; Genforsikrings Aliieselskahet 
[Skandinana Ikinmrance Co. of Copenhaijen) v. />a 6Wa, [1911] 1 K. B. 137. 
By the Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 93 (2), the maximum duration 

of the policy is twelve months. See p. 382, iwst. As to what the policy must 
contain, see p. 337, ante. 

^ {d) Stamp Act, ^1891 (54 & 55 ATct. c. 39), s. 11 (4). See also title Evidexce, 
^ ol. Xm., p. 515. As to the admissibility in evidence for certain purposes of 
the slip though unstamped, see p. 348, post. 

(e) The Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 95, provides that:— “(1) A 
policy of sea insurance may not be stamped at any time after it is signed or under- 
written by any person, except in tbe two cases following ; that is to say, (a) any 
policy of mutual insurance having a stamp impressed thereon may, if required, 
be stamped with an additional stamp provided that at the time when the 
additional stamp is required the policy has not been signed or underwritten 
to an amount exceeding the sum or sums which the duty impressed thereon 
extends to cover ; (b) any policy made or executed out of, but being in any 
manner enforceable within the United Kingdom, may be stamped at any time 
within ten days after it has been first received in the United Kingdom on pay- 
ment of the duty only, (2) Provided that a policy of sea insurance shall for the 
purpose of production in evidence he an instrument which may legally be 
stamped after the execution thereof, and thepenalty payable by law on stamping 
tbe same shall be the sum of £100.” 

S. 92 (1) (ibid.) defines the meaning of sea insurance; and s, 97 (ibid.) 
imposes a penalty of £100 on making or paying a premiiun or loss upon 
insurance otherwise than by a duly stamped policy or issuing copies of a policy 
not duly stamped (see (jenforsilirings Aktieselskahet (tykandinavia Renisuranct Co. 
of CopfiiJtagen) v. Da Costa, supra), besides disabling the agent concerned with 
such a policy from recovering any commission etc. in respect thereof. 

The Stamp Act, 1891 (54 & 55 Viet, c, 39), Sched., prescribes the stamp duties 
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Sect. 2. — Insurance Policies and their Construction. 
Sub-Sect. l.—The Insurers: Private Underwriters and Jnsimnice Cornjxium. 

677 . All persons competent to contract ( /') may be parties 
to a contract of insurance. A policy may be underwritten by 
individuals or by a company. In the latter case the corporate seal 
may be sufficient ; but the form of execution may be indefinitely 
vaiied by the statute, charter, deed, or memorandum of association 
un^der which the company is constituted (</) or the articles by 
which it IS regulated. Where the policy is underwritten by 
individuals, as in clause 19 of Lloyd’s policy (//), they sign their 

names at the foot of the policy, writing opposite thereto the sum 

insuied by each ; and the effect of this is that each makes a 
separate contract with the assured for the amount set opposite 
to his name, the assured thereby acquiring a right of action 
against^each separately and not against all jointly (i). 

In lil9 the Koyal Exchange Assurance Corporation and the 
London Assurance Corporation were incorporated with the exclusive 

ri^ht of making sea insurances in their corporate capacity (Ic) • but 
this monopoly was taken away in the year 1824 (/). Soon after- 
wards a great number of insurance companies were formed either 
by charter from the Crown or by special statutes or under the 
provisions of a partnership deed. But, apart from banking com- 
panies, no company, association, or partnership consistim' of more 

lormed on or after the 2nd November, 
862, foi the acquisition of gain by tbe company, association, or 

on policies of sea insurance. The Stamp Act, 1S<J1 (51 & 55 Viet. c. 39) s, 91 
defines tlic expression “policy of insuriince.” ^ * 

‘ff'ffes, see, further. He Tedinmonth and General 
dv Ces Vase (1872), L. K. 13 E,. 529 ; 

Iteouurance to. aj Laptnhwjen) v. Da Costa, [1911] 1 K. B. 137. In Xiron v 
Mbjon .Marine Insnranre Co. (1807), L. li. 2 E.xch. 3.18, the court orLZ a 
specidl case to be struck out on the ground that the action was broiu'ht on a 

hem, « ‘ "'surance arid it appeared tliat no stamped policy had ever 

been e.xecuted. A.s to stamp duties, generally, see title BEvLxui ^ 

./ ) See title Co.xtkact, Vol. VIL, p. 3-11. 

(y) Marine Insurance Act, 190(1 (6 Edw. 7, c ID s ‘>1 (11- rx,! jii 
f'm., V. name (1819), 4 Exch. 32(1 ; ^DowdaU^ Allan V ’CW ( SI9 m 

L. J (Q. B.) II ; and see title Oo.MP.v.viK.s, Vol. V., pp.’ 3 , 

(h) See note (p), p. 310, post. 

(i) Marine Insurance Act, 190(1 ((1 Edw 7 c 111 s . p,, . 7, .... 

1-i ?■ 'f ' isz 

iSia 

siSii i ie'TS's “ 

®il^«t. (1719)GOeo. l,c. 18. 

C) 8tat. (1821) 5 Geo. 4, c. 111. 
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Lloyd’s 

policy. 


s. a. 


£ 

lielivered ihe — 
(lay of , ly-. 

Ko. . 

[Stamj-.] 

10,000 

(aggrcKato of suina 
iusurcd.j 


paitnership or its members is legal (?n), and therefore no marine 

insurance company is legal unless registered under the Companies 

Acts, 1862 1908 (n), or formed in pursuance of some other Act or 
letters patent (o). 

Sub-Sect. Lloyd’s Policy. 

678 . Almost all insurances effected in the United Kingdom are 
framed on the model of a policy called “ Lloyd’s policy,” a copy of 
■which is set out in the note below (p). 


CoMPAXiES, "N ol. \ P21. 44, 45. As to comiianies formed before 

o® 8 c. 110, and Companies 

Act, ISO- (-0 & -0 1 let. c. 89), ss. 209, 210 ; llamhro' v. Hull and London Fire 

Insurance ( o (1858), 3 H. & N. 789 ; Me Phoenix Life Assurance Co., Buryes and 

Stoc/,’s 6W (1862), 2 John. & H. 441. 

(«) See title Companies, Vol. Y., pp. 25—33. 

11 U. B. D. 503, 0. A. ; Me Padstow Tofal Loss 
and Collision Assurance Associafion (1882), 20 Ch. D. 137 ; Me Phoenix JAfe 

Assurance Co., Buryes and Stock's Case, supra ; llamhro' v. Hull and London Fire 
Insurance (o., supra; and see Ae Aaiy Car and General Insurance Corporation, 
Ltd., [1911] Y'. N. 91; affirmed, [1911] AV. N. 101, C. A. (whether special 
reinsurance agreement required registration as mortgage). See also titles 

CoMP.\Nn'.s, \ ol. A ., pj). 45, 760, 767 ; Partneeship. As to mutual iiisui'aiice 
and protecting associations or clubs, see p. 504, post. 

{p) Be it knwn Tn.\T(l) (iu-(2iraank.ior 

r n ow TTT/il] r T the name or name* 

L T . J L J own name as of the party for • 

±or and in the name and names of all and every other person or ’ *-3 

persons, to whom the same doth, may or shall ajipertain, in 2)art 
or in all ; doth make assurance, and cause (2) [ ] 

and them and every of them to be insured, (d) lost or not lost, at 
and from (4) ] (5) upon any kind of goods 

and merchandises, and also iqion the body, tackle, apparel, 
ordnance, munition, artillerv, boat and other furniture, of and in 
the good ship or vessel, (6) called the [ ] ; 

whereof is master, under God, for this present voyage (6) [ 

]* Ol’ whosoever else shall go for master in the said 
shij), or by whatsoever other name or names the said sliip or the 
master thereof is or shall be named or called. 

(7) Beginning the adventure iqion the said goods and mer- 
chandises from the loading thereof aboard the said ship [ 

] ; upon the said ship, &c. [ ], and so 

shall continue and endure, diuing her abode there upon the said 
ship, &c. ; and further, until the said shiji, with all her ordnance, 
tackle, ajijiarel, &c., and goods and merchandises whatsoever, 
shall be arrived at [ ]j upon the said ship, &c., 

until she hath moored at anchor twenty-four hours in good 
safety, and mion the goods and merchandises, until the same be 
there discharged and safely landed. 

(8) And it shall be lawful for the said ship, &c., in this voyage, 
to proceed, and sail to, and touch, and stay at any ports, or places 

whatsoever, [ ] without prejudice to this 

insurance. 

(9) The said shii-), &c., goods and merchandises, &c., for so 
much as concerns the assured, by agreement between the assui’ed 
and assurers in this poliev, are and shall be valued at [ 

]- 

(10) Touching the adventures and perils which we, the 
assiu’ers, are contented to bear and do take upon us in this 
voyage, they are of the seas, men-of-war, fire, enemies, pirates, 
rovers, thieves, jettisons, letters of mart and counter-mart, 
surprisals, takings at sea, an-ests, restraints and detainments of 


(.'{I Ckust* ‘I lost 
or not 

(4) Blank for the 
rloscriplion of 
thu voyage 
insured. 

|r>) Clause spefi- 
fyjng the subject- 
insured. 

(61 Blanks for 
the name of ship 
and master. 


(7) nc.scription of 
the eommence- 
ment.contiDU-. 
ance, and termina' 
tion of the risk. 


(8,' Liberty to 
touch and stay. 


( 9 ) A'aluation 
clause, and blan K 
for inserting value- 


noi (lausc 

enuriieratm.? tiic 

I>t-ril8 insured 
asalmt. 
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• language used in this policy, -which was introduced sect. 2 . 

into Jingland more than three centuries ago, is evidently both Insurance 
ungrammatical and obscure (p, and would not be intelligible with- Policies 
out the aid of usa,ge and judicial decisions; but its meaning has and their 
now been determined by certain rules of construction, as well as Construc- 
by usage and statutory provisions (r). The various clauses in 
Lloyd s policy will be treated separately ; but there are certain 

principles of construction and interpretation which apply geiierallv 
to all policies of marine insurance. 


all kings, princes and people of what nation, condition or nnality 
soever, barratry of the master aiul mariners, and of ail other 
perils, losses and misfortunes that have or shall come to tlie hurt 
<letnment or damap:e of the said goods and merchandises, and 
ship, iS:c., or any part thereof. 

(11 ) Axu in case of any loss or misfortune, it shall be lawful 

to the assured, their factors, servants and assigns, to sno, labour, 
and travel tor, in, and .about the defence, safeguards, and recoverv 
oUhe said goods and merchandises, and ship, &c., or anv pa/t 
thereof, without prejudice to tliis insurance; to the charoes 
whereot wc the assurers will contribute, each one accordin'-- to the 
rate and quantity of his sum herein assured. ° 

(12) Axu it is especially declared and agreed that no acts of 

the insurer or insured, in rocoyering, saving, or preserving the 

l-iopcrty insured, shall bo considered as a waiver or acceptance 
of abandonment. ^ 

(Id) Axu it is agreed liy ns, the insurers, that this writing, or 
]iolicj- ot assurance, shall be of as much force and effect as the 

"‘I l'''li'--.v of assurance heretofore made in Lombard 
^ hixchaugo, or elsewhere in London 

Axi) so we the assurers arc contented and do hereby 
promise, and bind ourselves each one tor his own part our 
heirs, executors iind goods, to the assured, their execiitors, 

premise assigns, for the true perfoi-manco of the 

(I j) COXFESSIXG ourselves jiaid the consideration due unto us 
for this assurance by the assured at and after the rate of (16) 

L J* 

(li) Ix witness whereof we, the assurers, have subscribed our 

names and sums insured iu London. 

(18) N.13. Corn, fish, salt, fruit, flour and seed .are warranted 
free from average, unless general, or the ship be stranded • simar 
obacco, hemp, flax, liidos and skins arc warranted free from 
aveiage undei io per cent. ; and all other goods, also the shin 
and freight, are warranted free from average under £3 per ceid 
unless general, or the ship he stranded. ^ 

(^‘0 [ 

£ (smn in f, A.B. {s„m ia „xmh) day of a.u 

L ( dtUo ) L.h. { ditto ) day of ad 

'W/'-q/idc (Wioirnt „f the different snmssnh- 
h midtncrder e,p,uls the auwunt required to he insured). 

(eitT.,;™ w”’ ■* 

. M Sec title Cem“ uit" v„‘i x'' “ri."- M*",, 

exi,‘nnf7 lille'l m by written words, and in order to meet the 

bv w-iv^J t’" >^l>ecial clauses are constantly inserted or incorporated 

by J of rotorence ; see, for instance, the York-Antviorp Rules, ip rot/; "^: 


111! Sup mil 
lalfour cLiUbe^ 


(12) Waiver clau6c 


(l i) Clause as t^) 
tlio liimling effect 
of the itolicy. 


(14) Promise of 
the underwriters 
to indemnify. 


(l'>) Aoknowledg- 
meiit of receipt of 
I’remium. 

(Ifi) Blank for 
inxerting rate of 
premiaiti. 

(17) Attestation 
clause. 

(18) Common 
memoranduu). 


(19) Blank spac« 
in which is to he 
in8erte4l the <u)>> 
scription of each 
underavriter, the 
sum he insures, 
and the date of 
his subseriidion. 
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words. 


Sub-Sect. 3. — General Rules of Construction of Marine Policies, 


680 . A contract of marine insurance is to be construed, like 
all other commercial instruments, so as to give effect to the 
intention of the parties as expressed in the written contract (s). 
The most general rule of construction is that the policy is to be 
construed according to its sense and meaning, as collected in the 
first place from the terms used in it ; and these terms are to be 
understood in their plain, ordinary, and popular sense, unless they 
have by the known usage of trade acquired a peculiar meaning 
distinct from the popular sense of the same words, or unless the 
context evidently points out that they must in the particular 
instance, and in order to effectuate the immediate intention of the 
parties, be understood in some other special and peculiar sense (t). 


681 . Of rules of construction which have reference onl^^ to the 
woi'ds actually used, and not to the admission of jiarol evidence 
for the purpose of explaining or adding to the contract, one of the 
most important is that full effect must, if j^ossible, be given to 
every provision, written or printed, contained in the policy, 
although it ma}' be one which the assured would have rejected, 
had it been present to his mind at the time of his entering into 
the contract (//) ; but greater weight is, in case of inconsistency («), 
given to a M'ritten than to a printed clause, inasmuch as the 
written words are the immediate language and terms selected by 
the parties themselves for the expression of their meaning, 
whereas the printed words are a general formula adapted equally 
to their case and that of all other contracting parties upon similar 
occasions and subjects {/>). 

Printed words will, therefore, be considered as struck out 
if they be absolutely inconsistent with the written words, or if it 
be clear that the latter were to be in substitution for the former. 


For instance, the printed clause 5 (r) describing the subject-matter 
insured is applicable where both ship and goods are insured ,* but 
the subject-matter really insured in any particular case is always 
specified in writing at the foot or in the margin of the policy, as, 
for example, '' on goods,” “ ship,” freight,” “ 100 bags of rice ”etc.. 


(s) Carr v. Montepore (1864), 5 B. & S. 408, Ex. Ch., 7 )fr Erle, J.,^at p. 428. 
As to whether a contract made abroad should be construed by English or 
foreign law, see title Conflict of Laws, Yol. YI., pp. 238 et &eq., and Royal 
Excltanye. Assuraiice Cifritorafion v. ^in/orsah'iiufs AJdieholayef Veya, [1901] 2 
Iv. B. 567, 574; affirmed, [1902] 2 K. B. 384, 393, C. A. 

(t) Robertson y. French (1803), 4 East, 130, per Lord EllenboROUGH, C,J., 
at p. 135 ; applied, Ifaii v. Stanflard Marine Jnsnranre Co. (1889), 22 Q. B. P. 499, 
501, C. A.; Rirrell v. Dryer (1884), 9 A])p. Cas. 345. See titles Contract, 
Yol. YIL, p. 510 ; Custom and Usages, Yol. X., pp. 260, 297. 

(r) Pearson v. (\>mmerria} Unioii Assurance Co. (1876), 1 App. Cas. 498, 
Bauyhtfin v. Empire Marine Insurance Co. (1866), L. E. 1 Exch. 206. ^ ^ 

(a) Gumm v. Tyrie (1864), 4 B. & S. 680, per CROMPTON, J., at p. > 
affirmed (1865), 6 B. & S. 298, Ex. Ch. 

(5) Robertson v. French, supra, at p. 136: Joyce v. Realm Insurance Co. 

L. E. 7 Q. B. 580, per Blackburn, J., at p. 583; Dtulyeon v. Pemhroh^ (18/ 

2 App. Cas. 2S4, per Lord Penzance, at p. 293. This rule only applies where 
there is inconsistency between the printed and the written words. 

(r) See note {}>), p. 340, ante. 
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and in such cases these ■written words are considered as substituted 
for the printed words, although the latter are not struck out of the 
policy (d). 

For a similar reason no effect Mull be given to a printed clause in 
a policy M’here it is inconsistent M’ith the object and purpose of the 
insurance (c). Thus, no effect M'ill be given to the suing and labour- 
ing clause contained in a policy of reinsurance (/), or in a policy 
indemnifying the shipoMmers against liability to owners of cargo 
for negligence (//). 

682 . Another general rule of construction is that one lias, in 
interpreting an instrument, to look at all the surrounding circum- 
stances known to the parties at the time of the making of the 
contract (/f), and that M’here the M ords of the contract are 
ambiguous the acts, conduct, and course of dealing of the parties 
before and at the time they entered into it may and should be 
considered and taken into account M’ith a vieM’ of discovering the 
intention of the parties as expressed by them in the contract (i). 

683 . Words used in a policy may be technical M'ords not 
employed in ordinary language ; in such a case evidence may be 
given of their technical meaning as if they M’ere M'ords in a foreign 
language. Again, although the words used may have an ordinary 
meaning, still evidence may be adduced to shoM’ that they have a 
different and peculiar meaning in insurance business or in the 
export or import trade to which the particular insurance relates, 
and effect M'ill be given to such secondary meaning, unless it appears 
from the circumstances of the case or the terms of the policy that 
this M’as not the intention of the 2)arties (/.■). 

Thus, in the memorandum by Mmich underwriters exempt 


((/) Ilohertson v. French (1803), 4 East, 130; Hamjhton v. Jurbank (1814), 4 
Camp. 88; compare Jlobinson v. Tobin (1810), 1 Stark. 330; Western Assnrana 
Co. of Toronto V. Foote, [1903] 1 K. 13. 370. 

(e) Ilijilarnes Stea/nship Co. v. Lidoanitij Mninal Marine Assurance Co., [1895] 
1 Q. 13. 500, C. A. (clause as to commencement of risk) ; distinguished. 
Beacon Life and Fire Assurance Co. v. Uibh (1802), 1 Moo. P. C. 0. (x. s.)73 
(“ premises ” in fire policy applied to ship). 

(/) Uzielliw. Boston Sfarine Insurance Co. (1884), 15 Q. B. D. 11, C. A.; 
Western Assurance Co. of Toronto v. Poole, sujyra. As to the suing and labomiii^ 
clause, see p. 450, post. ® 

(. 7 ) Cunard Steamship Co. v. Marten, [1903] 2 K. B. 511, C. A.; affirming 

S. C., [1902] 2 K. B. 024, per Waltox, J., at p. 627; applied, Western 
Assurance Co. oj Toi'onto v, Poole, supra. 

(h) Carr v. Mmtefiore (1804), 5 B. cV: S. 40S, Ex. Ch., Ekle, C.J., at p. 428 ; 

nole)^ Bail. Co. (1877), 3 Q. B. D. 195, 208, C. A. (forwarding 

(i) Iloulder Brothers & Co., Ltd. v. Public Commissioner, Public Works 

tornvnssioner v. lloulder Brothers <0 Co., Ltd., [1908] A. C. 276, 285, P. C. 

contract of sale); Bank of Few Zealand v. Simpson, 
[1900] A. C. 182, 188, P. C. ; Montejiore v. Lloyd (1803), 15 C. B. (x. s.) 203 ; 
Leathley y. Spyer (1870), L. R. 5 0. P. 595, which were actions on contracts 
"uaianteeing that an employee would duly pay over moneys received, and 

^ecided entirely by reference to the sun’oun'diug circumstances ; and see title 
CONTUACT, Vol, VII. , p. 524. 

1 (17^0), 1 Park on Marine Insurance, 8th ed., 253. See 

also titles CoxTRACT, Vol. VII., pp. 511 et seep ; Custom axu Usages, A''o1. X. 
pp. 200 et seq., 297 ; Evidexce, Vol. XIII., pp. 430, 444. 
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•themselves from liability on certain perishable articles, evidence is 
admissible to show that the word “ corn ” is meant to comprehend 
every sort of grain (1), and also beans and peas (m), but that it 
does not include rice (n). 

Again, it may be shown that the word “ port ” has in the mer- 
cantile sense a more or less extensive meaning than its legal or 

political limits, and in such case effect will be given to its mercan- 
tile sense (o). 

684 . Where ■words descriptive of seas or countries have 
among mercantile men a sense differing from their common 
or geographical import, evidence of their mercantile meaning is 
admissible, and effect will be given to such meaning (p). Thus, 
where an insurance is made “ from London to any port in the 
Baltic,” although among geographers the Gulf of Finland is not 
included in the Baltic, yet upon evidence showing that it is com- 
prehended in the Baltic in commercial language the court will give 
this extension to the term “Baltic” in the policy (f/). 

Sub-Sect. 4 . — Incorporation of Usage. 

685 . The language of a marine policy is so general and indeter- 
minate that it requires in a far greater degree than most other 
mercantile contracts to be supplemented by evidence of usage. 
Such evidence is admissible not merely for the jDurpose of explaining 
ambiguous terms in the contract (r), but also for the purpose of 
adding incidents to it, subject, however, always to the following two 
conditions ; (1) The usage must not be inconsistent with the express 
terms of the contract, and (2) it must be general and notorious 
in insurance business, or in the particular trade to which the con- 
tract relates (a). 

Thus on looking at Lloyd’s policy it will be found that the voyage 


(/) Moody V. Snrridge (1798), 1 Park on Marine Insurance, Sthcd., 245 (malt), 
(ui) Mason v. Skurray (1780), 1 Park on Marine Insiu'ance, 8th ed., 253. 

(n) Scott V. Bourdiliion (1806), 2 Bos. & P. (x. e.) 213; compare Journn v. 
Bourdien (1787), 1 Park on Marine Insurance, 8th ed., 245 (salt does not include 
saltpetre) ; Hart v. Standard Marine Insurance Co. (1889), 22 Q. B. D. 499, C. A. 
(waiTanty against iron includes steel) ; Hoskins v. PickersgiJl (1783), 1 Park on 
Marine Insurance, Sth ed., 126 (tackle and furniture); Bar r \ . Anderson (1805), 
6 East, 202 (letters of marque). 

(oj Consfahlew. Noble (1810), 2Taunt. 403; Paynev. Hutchinson (1808), 2 Taunt. 
405, n. ; Cockey v. Atkinson (1819), 2 B. & Aid. 460; Broun v. Toylenr (1835), 
4 Ad. & El. 241 ; Sailing-ship “ Carston ” Co. v. Hickie (1885), 15 Q. B. 1). 580, 
C. A., jter Brett, M.P. ; Hunter v. Nortltern J/ar/7/e Insurance Co. (1888), 13 
App. Cas. 717, per Lord Watsox, at p. 733. 

(p) Uhde\. (1811), 3 Camp. 16; Moron v. Atkins (1812), 3 Camp. 

200; Boyal Exchange Assurance Corporation v. Tod (1892), 8 T. L. E. 669; 
and see title Custom axd Usages, Vol. X.. pp. 264, 265. In the following 
cases the attempt to prove a special mercantile meaning was unsuccessful 
Robertson v. CVa/7.-e (1824), 1 Bing. 445; Northey v. Trevillion (1902), 7 
Com. Cas. 201 ; Bu'rell v. Dryer (1884), 9 App. Cas. 345 ; and see Ilonyldon 
V. Gilhart (1836), 7 C. & P. 7()i (dictionary insufficient evidence). 

{q) Uhde v. Walters, supra. 

(r) As an example of reference to usage for explaining the terms of a policy, 
see Otwfo Farmers' Co-opcratice Association of New Zealand v. lltompson, [1910J 
2 K, B.' 145. 

(a) The Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 87, contains the 
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insured is mainly defined by naming the pout of departure and the 
port of destination, so that the course to be pursued by tlie vessel 
on the voyage between those two ports must necessarily be determined 
by usage. In short, what is usually done on the insured voyage 
with reference to ship or cargo is understood to be implied in every 
policy and to make a part of it as if it were expressed therein i h). 

In accordance with this principle, intermediate voyages and 
goods landed and stored are held to be covered by the ))olicy, if 
there be a general and well-known usage for ships engaged on the 
insured voyage to make such intermediate voyages, or for goods to be 
landed and stored in the course of it (c). 

686 . No usage will be allowed to affect a contract of insurance 
unless it be consistent with the express terms of the contract ; in 
other words, evidence of usage is never admissible to contradict 
what is plain (d). Thus where the risk on goods is expressed by 
the policy to be “till discharged and safely landed,” evidence of 
usage will not be admitted to show that this clause means in the 
particular trade insured “until the ship was moored ‘24 hours in 
safety,” because this is inconsistent with the plain language of the 
policy {(’). 


following provision!?: — “ (1) "Where anyright.duty,or liabilitywould arise under 
a contract of marine insurance by implication of law, it may be negatived or 
varied by express agreement, or by usage, if the usage be such as to biud both 
parties to the contract ; (2) The provisions of this section extend to any right, 
duty, or liability declared by this Act which may be lawfully modified by 
agreement.” See also titles Cus'^o^^ and Usages, Vol. X., pp. 203 sey. ; 
Evidexck, Yol. XIJI., p. 41.3. 

(6) Pel/ff V. Jhi/al-Kxrltau(je Assurance Co. (1V57), 1 Burr. 341, 2 >er Lord 
Maksi'ieu), at pp. 347, 350. 

(<■) yW/// V. Uoyal-EjchaiujC Assuranve Co., supra; Tierney v. Etheriiufton 
(17-13), cited in Pe/ly v. Royal- Excluinye. Assuranve Co., sujira^ at p. 34S (as to 
storing goods). Where there was a general usage of the Newfoundland trade 
that the ships engaged in it after their arrival at Newfoundland were either 
employed fur some time in fishing, or made intermediate voyages from one 
American port to another before beginning to load a cargo on the homeward 
voyage, it was held that under policies at and from Newfoundland such inter- 
mediate voyages, although not expressly allowed by the policy, did not affect 
its validity, and did not discharge the underwriters from a loss happening on 
the homeward voyage {Xuhle v. Kenuomuf (1780), 2 Doug. (k. b.) 510 ; Valla, ice 
V. Dewar (1808), 1 Camp. 503 ; Ouyicr v. Jenuinys (1800), 1 Camp. 505. n., ),er 
Lord Eldox, C.J.). As to the effect of usages existing in the China and East 
Indian trades, see Pclly v. Royal-Errhanye Assaraure Co., supra; Broucfh v. 
\\ Jiituiore (1791), 4 Term Rep. 2()(> ; Salratlor v. I lopldns, Heaton v. Rurker 
(1705), 3 Buir. 1707 ; Greyory v. <d,rutie (1784), 3 Doug. (k.b.)419 ; Ear<pihar- 
son V. IlunUr (1785), 1 Park on Marine Insurauce, 8th ed., 105. Many 
illustrations of the same principle will be found in the section on deviation, 
duration and commencement of the risk (see pp. 384. 395, post), where it is 
shown that deviation inay be justified by usage, and that the commencement 
and duration of the risk may be affected by the usages of maritime trade and 
business. See also Kinyston v. Knihhs (1808), 1 Camp. 50S, ii. ; Moxon v. Atkins 
(1812), 3 Camp. 200; Brown v. Carstairs (mi), 3 Camp. 101. See also title 
Custom and Usages, Vol. X., p. 297. 

(d) JUarkett w. Royal Exchanye Assurance Co. (1832), 2 Cr. & J. 244, per Lord 

P* ! Provincial Insurance (Unnpany of Canada v. Lcduc 
(18^4), L. R. 0 P. C. 224, 235; Ilallw. Janson (1855), 4 E. & B. 500; Crofts 
V. Marshall (1830), 7 C. & P. 597, 607. 

(e) Parkinson v. Collier (1797), 2 Park on Marine Insurance, Sth ed., 053, 
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687. The usage, in order to be binding, must be general and 
notorious. It need not be a usage of the whole mercantile world 
of which the court would take judicial notice (/); but the usage 
merely of a particular place or a particular class of persons is not 
binding on other persons unless they are shown to be cognisant of 
it and have contracted with reference to it (//). The usage, however, 
need not be followed invariably at all times and by all persons in 
the trade : if it is notorious and prevails generally in the trade^ 
the assured and underwriter are presumed to have notice of it and 
are bound by it(//). 

It is also immaterial that the trade itself is of recent origin ; it 
is sufficient if the usage has existed in such circumstances that 
it may be fairly presumed to be known to j^ersons engaged in the 
trade, and that contracts of insurance relating to it are made with 
reference to such usage (/). But the usage, in order to be binding, 
at any rate on persons not cognisant of it, must be one which is 
not unreasonable (/.'). 

L sages or rules of practice are often incorj^orated in policies by 
reference, as, for instance, the rules known as the York-Antwerp 
Buies (/). An association of English Average Adjusters holds 
meetings from time to time at which rules of practice are also 
established, but as these rules are ahvays intended to be altered or 
modified with reference to leading decisions they are not, if incon- 
sistent with legal principles, binding on parties to the contract of 
insurance, unless they are expressly incorporated in the policy (w)- 


The question has arisen, and still fieeins open to doubt, whether an established 
usage can be excluded by ])arol agreement. See Fawhes v. Zam/v (1862), 31 
L. J. (q. ]i.) 9S (contract of sale); Arnould on Marine Insurance, 2nd ed., 
p. 377; 1 Phillips, T^aw of Insurance, s. 594; 1 Duer on Marine Insurance, 
j). 27b ; 2 lJuer on ^Marine Insurance, p. CCS ; and the conllicting judgments of 
Blackbt'ux, j., and CocKnrux, C.J., in Burtjes v. Wickliam (1803), 3 B. & 
609, at pp. OSO, 097. It is, however, not of much practical importance, since 
there is no reason why the ])olicy should not be reformed if it be drawn up so 
as not to express the common intention of both parties. See v. ]Mckhai)>> 

(1803), 14 C. B. (x. s.) 435. Ex. C’h., per Blackbuhx, J., at p. 459. 

(f) VaUanvex, Detrar tlSOS), 1 (’amp. 503. 

((/) llartUit V. PodlnmJ (1830), 10 B. A C. 760, per Lord Textekdex, C.L, 
at p. 770 ; Gahay v. Lhnji! (1825), 3 B. & C. 793 ; Scott v. (1830), 1 B. & Ad. 

605 ; Sweetinff v. Pcnrcc (INOI), 9 C. B. (x. s.) 534 ; M<itvitff v. Cro^fidd (1903), 
S Com. Cas. 120; Sfeivart v. Ahcrdein (1838), 4 M. A W. 211 (where the 
plaintiff’s acquaintance with the usage was proved). 

[h) VoVaioe v. Detrar, stipra. 

(/^ Evidence of usage in oTie trade is admissible to prove that the same usage 
is binding on those engaged in another trade of the same kind carried on in the 
same way [Xohte v. Kchitotray (1780), 2 Doug. (k. b.) 510; and see title 
Evidexce, Vol. Xlll., p. 445). 

(/i) Onyier v. Jeuninys (1800), 1 Camp. 505, n. ; Itohinson v. M(dtett (1875), 
L. E. 7 I'l. L. 802, j>cr Brett, J., at pp. 817, 818 ; and see title Custom axi> 
Usages, Vol. X., pp. 209, 297. 

(/) For these Rules, see pp. 508 cf eeq., post. , 

(w) See Attrood v. Sel/ar <(' Go. (1879), 4 Q. B. D. 342, 303 ; affirmed, Atirood 
v, SelloT (ISSO), 5 Q. B. D. 280, 289, C. A. See the rules of practice adopted by 
the ‘ ‘ 

Ai 

Average Adjusters’ Rules.” In insurance on ships tne pi , 

rate in voyage and time policies respectively a number of clauses called t 
“institute voyage clauses ” and the “institute time clauses,” which have been 
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Sub-Sect. 5 . — Other Rules of (^o)tsiroriio>u 

688. The following rules, of a more special and limited 
character, are often applied to policies of insurance. When a 
particular enumeration of causes is followed by such words as 
“ or other/’ the latter expression must in some cases be limited to 
mattevs cjiisdem (feurris{n). Again, there is an important rule of 
construction that in marine insurance contracts losses imist he 
attributed to their proximate causes. These two rules receive 
full illustration elsewhere (oj. 

Moreover, where there is a latent ambiguity as to the subject- 
matter of the policy external evidence is admissible for the purpose 
of identifying it(p). Finally, where an ambiguity cannot be removed 
b}" any other rule of construction the maxim “ rcrha cJiarfarniu 
forti/is avi'i})iii}itur vo}itra priprrc/z/rm ” is applied(^2); it being, 
however, left for determination in each case, as regards any special 
provision in the policy, whether the insured or the insurer are to 
be considered the pro/crnitrs within the meaning of the rule(r). 


Sect. 3. — The Course of Business of Insuranee. 
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689. A marine policy is generally effected by an insurance broker, 
who acts as middleman between the assured and the insurers, and 
whose business consists mainly in receiving instructions from the 
assured as to the nature of the risk and the rate of premium at 
which the insurance is to be effected (.s), communicating these facts 
to the underwriters and effecting the policy on tlie best possible 


altered from time to time. They are sot oat in Ariioiild on Marine In.<urance, 
Appendix 13. 

(?j) For a fall explanation of thi.< rule, see Lord "W.Msox's judgment in Bmi 
Fire Ojiire v. JIart (1SS9), 14 Ai)p. Ca?f. 98, KKJ, P. C', ; and see Bolivia Rciaihlir 
V. Indemnity MvtimI Marine Assnram-e Co., lAd.^ [1909] 1 K. P). 78o, A. K'ee, 
further, p. 440, post. 

(o) See, further, pp. 437 et seif., jmf. 

(y/) MacdowddY. LonyhotUnn (18.79), 1 K. a'c E. 977; Irviny v. Ricluirdfion 
(1831), 2 13. & Ad. 193 ; liardi of Fen- Zealand v. Sim/json, [1900] A. C. 182, P. C. ; 
compare Rirrell v. Dryer (1884), 9 App. Cas. 340 (wliere the court found no 
ambiguity). Seo also titles CoxTHACT, Yol. VII., pp. 023, 027; J)i:e1)s and 
Other Instruments, Yol. X., p. 40:j; Evidence, A'ol. XIII., p. OOs. 

[q) Fotrkes V. Manchester and lAmdon Lift Assnranrt and Loan Assoriation 
(18()3), 3 B. & S. 917, 929 ; Thomson v. IOohs (1884), 9 App. Cas. 071, 087 ; Rc 
Ftherinqfon and Lanrashire and Yorkshire Aceident Insurance Co., [1909] 1 K B. 
091, 59(), C. A. 

(?’) It has been said that in dealing with the constniction of policies, whether 
life, fire, or marine, an ambiguous clause must be construed against rather than 
in favour of the insurer [Re Fthcrinyton a)i<l Lancashire and Yoi'kshire Accident 
Insurance Co., supra, per Yaugiian AYilliajis, L.J., at p. 090); but it is sub- 
mitted that this proposition is inconsistent with the judgments in the House 
ot Lords in Rirrell v. Dryer, supra, and with the other authorities cited in 
note (ly), sujtra, at any rate as regards marine policies, which (unlike tire and life 
policies) are framed in accordance with the slip prepared by the assured's broker. 
See p. 348, jiost. 

(s) AMiere an insurance is effected “at a premium to be arranged” in the 
absence of arrangement, a reasonable premium is payable (Marine Insurance 
Act, 1900 (0 Edw. 7, c. 41), s. 31 (1) ). 
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terms for the assured, paying the premium to the underwriters and 
receiving from them whatever may be due from them under the 
policy in case of loss. In these matters the broker is the agent of 
the assured and not of the underwriters (t), 

690. The actual course of the business of marine insurance as 
carried on in London and elsewhere in this country, briefly stated, 
IS as follows : A broker on receiving orders from his principal 
to efteet an insurance prepares what is commonly known as a 
slip, containing rough notes, sufficient, however, to indicate 
the terms of the proposed insurance. The broker then takes the 
slip round to the various underwriters, who may be private 
Lloyd s underwriters or underwriters on behalf of corporations. 
Ihose underwriters who are willing to accept the risk signify 
their willingness by initialling the slip for the amounts for which 
they are willing to become insurers. So far as the initials 
on the slip are those of Lloyd’s underwriters a policy is pre- 
pared by the broker and taken round by him to the different under- 
writers for their signature. Insurance companies, however, 
prepare their own policies ; and in order to enable them to do so 
le hioker sends to each company a memorandum of the engage- 

ment which the particular company has already entered into by 
initialling the slip («). 


insurance insurance slip is in practice, and according to the 

undei standing of those engaged in marine insurance, the complete 
and final contract fixing the terms of the insurance and the premium, 
and neither party can without the assent of the other deviate from 
the terms agreed pn without a breach of faith (v). In accordance 
Mith this practice it is provided that the contract of marine insur- 
ance is deemed to be concluded wdien the proposal of the assured is 
accepted by the insurer, wdiether the policy be then issued or not; 
and foi the purpose of showing when the proposal was accepted, 
leieience may be made to the slip or covering note or other customary 
memorandum of the contract, although it be unstamped (»■). 


p) Empress Assurance Corporatkni v. Ilowrhi;/ (C Uo. (1905), 11 Com. Cas. 107. 

■\r T detailed statement of this course of business, see yVniouId 

on 1 aiine Insurance, s. 102. As to the mode in which accounts are usually 
Kept between the broker and underwriter, and between broker and assured, 
see Aniould on Marine Insurance, ss. 104, 105. Sometimes insurance brokers 
guarantee the solvency of the underwriters. In such cases they are said to act 
<hl credere, or to be c/c/rretfere agents (for which see title Agexcy, Vol. I., p. 153), 
ana receive therefor a commission del credere. This commission is earned by 
entering into the contract of guarantee, and does not at all depend upon the 

subsequent events (Car V. Graham (1811), 14 East, 578; Coatorier 

^ Exch. 40 ; Harhury India Jluhher Co. v. Martin, [1902] 1 X. E. 

< / o, L . A.). 

0871), L. R. 6 Q. 13. 674, 684; affirmed 
(^lo<2), E, it. / Q. E. 517, Ex. Ch. (where it was held that, a stamped policy 
being m existence, the slip might be looked at for the purpose, inter alia, oi 
ascertaining the intention of the parties in preparing the policv)- 
(w) Marine Insurance Act, 1900 (8 Edw. 7, c. 41), s. 21. this was also the 
previous law (CV^ v. Patton (1872), L. E. 7 Q. B. 304; Cory v. Patton (1874), 
Jj. E. 9 Q. B. 577 (any fresh fact coming to the knowledge of the assured after 
the initialling of the slip, but before the execution of the policy itself, need not 
be communicated to the insurers) ; applied, Lishmaa v. Northern Maritime 
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Apart from the provisions of the Stamp Act, 1891 (x) (for instance, 
when the contract of insurance is made in a country where no 
stamp laws are in force), an action may be maintained upon an 
agreement to issue a policy, and speciiic performance of it may be 
ordered (//). 

Suu-Sect. *2 . — Paijmcni of Pnmitnm, 

692 . Unless otherwise agreed, the duty of the assured or his agent 
to pay the premium and the duty of the insurer to issue tlie policy 
to the assured or his agent are concurrent conditions, and the insurer 
is not bound to issue the policy until payment or tender of the 
premium (a). 

Unless otherwise agreed, where a marine policy is effected on 
behalf of the assured by a broker, the broker is directly responsible 
to the insurer for the premium, and the insurer is directly respon- 
sible to the assured for the amount which may be payable in respect 
of losses or in respect of returnable premium (h). 

Where a marine policy effected on behalf of the assured by a 
broker acknowledges the receipt of the premium, such acknow- 
ledgment is, in the absence of fraud, conclusive as between the 
insurer and the assured, but not as between the insurer and 
broker (c). 

It follows from the above provisions that as a general rule the 
assured is liable to the broker for premiums as money paid, whether 
or not they have been paid over by the broker to the underwriter. 


Insiirarop. CtK (lS7o), L. R. 10 C. P. 179, Ex. Ch.). Ry the Marine Insurance Act, 
1906 (6 Edw. 7, c. 41), s. S9 : “ Where there is a duly stamped policy, reference 
may be made as heretofore to the slip or covering note in any legal pro- 
ceeding.” See lonideA v. Pnrijir ]n,snmnrc <'o. (1S71), L. R. 6 Q. R. 674, 67S. 
As to the qualification of the Marino Insurance Act, 1906 (6 Edw. 7, c. 41 1 , 
ss. 21, S9, by s. 91 (1) (a), see Ulanifoio Assurance ('orporaiion v. Spriiondsvn 
ifc Co. (1911), 104 L. T. 2:A,per Sckuttux, J., at p. 2oS. 

(,') o4 & 5o Viet, c, 69. 

(y) Jihugirandass Xctherlauds India Sta and Fire Jnsuranre Cf>. of Bataria 
(ISSS), 14 App. Cas. 86, P. C. ; Punjal Exchatnfe Assnranve ('orporatiou v. Tvd 
(1892),8 T. L. R. 669. 

{(f) Marine Insurance Act, 1906 (G Edw. 7, c. 41), s. .72. It is not easy to 
ascertain the eti'ect this provi.sion was intended to have. It .■^ecnis that it cannot 
have any application to a ])olu;y etl’ected at Lloyd’s with individual under- 
writers, as, even if they can be c()n>idered as issuing a policy, it is in fact 
underwritten without any such tender or payment, nor can it apply to any 
insurance (whether by companies or at Lloyd’s) in those cases in which the 
premium is paid or deemed to have been pjiid on or before effecting the policy. 

{h) 1 hid.^ s. 56 (1). 

(r) I hid., s. 54. t^s. 56 (1), 54 [ibid.), embodied the law laid down in previously 
decided cases; see Poirer v. Butcher (1829), 10 R. & C. 329, 640, 647 ; Dahell v, 
Mair (1808), 1 Camp. 566 ; De Garainde v. Pigou (1812), 4 Taunt. 246 ; Airy v. 
Bland (1774), 2 Park on Marino Insurance, 8th ed., 811 ; Xenos v. Wivkhani 
(1866), 14 C. R. (x. s.), 465, jjer Rlackhuux, J., at p. 456, Ex. Ch. ; (1867), L. R. 
2 II. L. 296, per Lord CllELMSL'ORD, L.C., atp. 619 ; see also Larnunt, XisheUtt Cv. 
V. IlaniUton, [1907] S. C. 628 ; Univemo Insurance Co. of Milan v. Merchants 
Marine Insurance Co., [1897] 2 Q. B. 96, C. A. In the last case the policy, which 
was effected by a company, did not contain an acknowledgment of the recei 2 )t 
of the premium, and contained a promise by the assured to pay it. It is 
doubtful, however, whether the decision is not impliedly overruled by the 
Marine Insui’ance Act, 1906 (6 Edw. 7, c. 41), s. 56 (1). See also Roberts v. 
Becurity Co., [1897] 1 Q. R, 111, C. A., and the comments on this casein EguiiaUe 
Fire and Accident Office, Ltd. v. The Chiny Kb llony, [1907] A. C. 96, P. C. 


Sect. 6. 

The Course 
of Business 
of 

Insurance. 


I'aymcnl of 
preiniunis. 

l9ovisions 
contained in 
the Act. 



350 


Insurance. 
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Sub-Sect. 3. — Set-off of Premiums and Losses between Broker and Underwriter. 

693 . k claim under a policy, w^hether the loss be total or partial, 
is a claim for unliquidated damage (rf), so that losses and premiums 
could not be set off against each other under the statutes of 
set-off ((?) ; nor are they now the subject of set-off, but by virtue of 
the Judicature Acts the broker, in an action brought by the 
insurers against him for premiums, can counterclaim, at any rate, 
to the extent to which he could recover on the policies for his own 
use and benefit {f ) . 

Where the broker or the underwriter becomes bankrupt, there 
can be no counterclaim in an action brought by either of them 
against the other, inasmuch as no action can be maintained against 
the trustee of a bankrupt’s estate for a debt due from the bankrui3t(5f). 
But although no counterclaim in the ordinary sense of the word 
can be maintained, there may be a right of set-off under the mutual 
credit clause of the Bankruptcy Act, 1883 (//), and the following 
are the rules of law in respect of setting off losses under that 
clause. 

Where bankruptcy of the underwriter has intervened, and the 
action is brought by the trustee of the bankrupt’s estate, the 
broker who has effected the policy in his own name and on his own 
account, or in his own name, but on account of his principals 
(provided in this last case he has also a lien on the policy to the 
extent of his set-off) {i)y may set off' losses allowed to him in 
account by the underwriter before his bankruptcy, though 
unadjusted; such losses being mutual credits within the meaning 
of those words in the Bankruptcy Act, 1883 

But where the broker effects the policy both in the name and on 
account of his principal ; or where, when effected in his own name, 
but on the principal’s account, he has no lien on it, or where he 
effects it in his own name, but expressly on the face of the policy as 
agent, he has no such right of set-off. He has no such right 
even though he acts under a dd credere commission, for such a 


((/) CastfUi y . Boddimjton (1852), 1 E. &B. (iO; Lnckie Bnshhy (1853), 13 
0. 33. 804; Thomson v. Redman (1043), 11 M. & \V. 487 ; Peflas v. Keytifne 
MariJie Insurance Co. (1879), 5 C. P. D. 34, C. A. ; and see Swan and Clelamls 
<jravin(j Dock and t^lijuray Co. v. Maritime fnstt7'ance Co. and i^roshaw, [1907] 1 
K. B. 117, 123 ; Baker v, Adam (1910), 15 Com. Cas. 227. As to the application 
of 13. 8. C., Ord. 14, to a policy against default in payment of a sum of money, 
see Dane v. MorUjaqe Insurance Cor yorat ion , [1894] 1 Q. B. 54, C. A. 

(e) Stat. (1728) 2 Geo. 2, c. 22, and stat. (1734) 8 Geo. 2, c. 24; repealed by 
Statute Law Eevision and Civil Procedure Act, 1883 (46 & 47 Viet. c. 49), s. 4. 
See now E. 8. C., Ord. 19, r. 3; and titles Equity, Vol. XIII., pp- 193, 103; 
8 et-01‘F and Countekclaim. 

(/) Young Y. Kitchin (1878), 3 Ex. D. 127 ; Newfoundland Government v. 
Neufoundland Rail Co. (1888), 13 App. Cas. 199, P. C. 

ig) See title Bankruptcy AND IxsoLVENXY, Vol. II., p. 60. 

(//) 40 & 47 Viet. c. 52, s. 38; see title Bankruptcy and Insolvency, 
Vol. II., p. 211. 

(i) Davies v. Wilkinson (1828), 4 Bing. 473. As to lien on the policy, see 
p. 351, post. 

U) 



at p 
M. & 8. 423. 
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commission, being a contract wholly between the broker and the 
assured, cannot affect the mutual rights and liabilities of the broker 
and the underwriter, and therefore does not, se, entitle the 
broker to his right of set-off {k). 

Sub-Sect. 4. — Return of Premiums on Reduction of Risk. 

694. The amount of premiums ultimately payable to the under- 
writer may frequently depend on contingencies which cannot at 
once he ascertained, as for instance where it is agreed that the 
premium should be reduced if the shi[) should sail on or before a 
specified day, or in case of short interest. In such cases there is 
a returnable premium, and unless otherwise agreed, where a marine 
policy is effected on behalf of the assured by a broker, the insurer 
is directly responsible to the assured in respect of returnable 
premium (1), 


Sub-Sect. 5. — Insurance AyenVs Lien on the Policy. 


695. The policy when effected becomes the property of tlie 
assured, who may maintain trover for it subject to any lien which 
the broker may have for premiums and commissions or for the 
general balance of his insurance account (m). 

Where the policy is left by the assured in the broker’s hands, 
the broker has, unless otherwise agreed, as against the assured, a 
lien upon the policy for the amount of the premium and his 
charges in respect of effecting the policy ; and, where he has dealt 
with the person who employs him as a principal, he has also a lien 
on the policy in respect of any balance on any insurance account 
which may be due to him from such person, unless when the debt 
was incurred he had reason to believe that such person was only 
an agent (a). 

A person who thougli not an insurance broker is the mercantile 
agent in this country of a merchant abroad, has a lien on the policy 


(k) Wilson V. CreiyJiton (17S2), 3 Doug. (k. B.) 132; ('maininy v. Forester 
(1813), 1 M. & S. 494 ; Foster v. Eason (1813), 2 M. & 8. 112; Farker v. Reaskn 
(IHH), 2 M. & 8. 423; !)aries v. Wilkinson (1828), 4 Bing. 073; Lee v. Bnllen 
(1858), 8 E. & B. 692, n. ; Raker v. Lanyhoni (1816), 4 Camp. 396 ; 8. C. 6 Taunt. 
519 ; Reele v. Northeote (1817), 7 Taunt. 478. These rules are (as is rio-Iitly stated 
in Arnould on Marine Insurance, s. 118) the result of the casus cited°in this and 
the two preceding notes. 

{1} Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 53 (1) ; see p. 349, ante. 
See further, as to return of i)remiuins, p. 496, post. The mode in which it 
was customary to deal with returnable premiums between the assured the 
broker, and the underwriter, and the rules of law which were applicable iii the 
case of the death or bankruptcy of the underwriter, are set out in Arnould on 
Marine Insurance, ss. 116—118. Such custom no longer exist.s, anil returns 
of ])remiiim are now dealt with as losses or averages. The umlerwriter is 
credited with the initial premium, and if a return is afterwards found to be due, 
it is adjusted ou the policy and credited to the broker, just as a loss would be 
adjusted or credited. It sulHces, therefore, to refer to the above-meutioned 
sections of Arnould for the old custom and the law appMi-taining thereto. 

(«/) Harding y. Carter (1781), 1 Bark on Marine Insurance, 8th ed.,’ 4, per 
Lord Mansfield, C. J. 

(n) Marine Insurance Act. 1906 (6 Edw. 7, c, 41). s. 53 (2). See Fair Held 
^iapbuildiiu} and Enyineeriuy Co,, Ltd. v. Gardner, Moantain & Co., Ltd. (1911), 27 
i. L. U, 281 (broker estopped as against real principal from setting up general 
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which he is authorised to effect, for the general balance due to him 

or becoming due on his account with his principal while the policy 

remains m his hands (o) or in those of an insurance broker 
employed by him(p). 

The general lien of an insurance broker or agent is, however, 
confined to the balance of the insurance account, and does not 
comprehend transactions between the broker and the assured on a 
distinct account having no relation to insurance, but where bank- 
ruptcy intervenes, money becoming due under such transactions 

may be the subject of set-off’ under the mutual credit clause of the 
Bankruptcy Act, 1883(^7). 

The lien of an insurance broker or agent, like the lien of every 
agent, is extinguished when he voluntarily delivers up the policy 
to his principal or his order, or if he parts with the policy wrong- 
fully as by pledging it as his own, but not if it is taken from him 
by force or fraud or parted with by him in mistake (r). If after it 

has been parted with it comes again into the broker’s possession, 
his particular lien revives (s). 

If an insurance broker, having a lien on a policy, be summoned 

as a ^Mtness to j^'oduce it under a Huhpcena cIucch tecinn in an action 

by the assured against the underwriter, he is compellable to produce 

the policy, but the court will, if the plaintiff obtains a verdict, 

prevent the money from being paid over to him until the broker’s 
lien is satisfied (a). 


Sub-Sect. 6. Settlement of Losses^ and Usage of Lhnjd^s in respect thereof, 

696. The assured genei'ally leaves the i^olicy with the broker, 
or hands it to him in order that he may settle the amount of 
loss (/>) with the underw’riter and obtain payment from him ; and 
it seems that in such case the broker has ostensible authority to 
settle the loss and receive payment of the money (c). 

lien ; question whether lien on policies extended to jiroceeds collected thereunder 
left open). This statutory provision embodies the law laid down in the following 
cases see for the affirmative proposition, Man v. Shiffner (1802), 2 East, 523; 
Olive V. Smith (1813), 5 Taunt. 56; Westwood v. Bell (1815), 4 Camp. 349, 353 ; 
Mann v. Forrester (1814), 4 Camp. 60; Godin v. London Assurance Co. (1758), 1 
Eurr. 489, 493 ; and for the qualification, d/aa»s^' v. Henderson (1801), 1 East, 
335 ; Man v. Shiffner, supra : Snoolc v. Davidson (1809), 2 Camp. 218 ; Lanyon v. 
Blanchard (1811), 2 Camp. 597, as explained in Westicood v. Bell, supra ; Cahill 
V. Dawson (1857), 3 C. B. (n. s.) 106; Masj/ons y Hermano v. Mildred 9 

Q. B. I). 530, 543, C. A. ; affirmed suh nom. Mildred v. Mas]>ons (1883), 8 App. 
Uas. 874. 

(o) See Godin v. London Assurance Co., supra. 

{}>) Man v. Shiffner, su/wa. 

(f/) 46 & 47 Viet. c. 52, s. 38. See Olive v. Smith, supra. See, also, Bose 
V. Hart (1818), 2 Moore (c. P.), 547, 1 Smith, L. C., llth ed., 298; and p. 350, 
ante. 

(r) See title Agency, Yol. I.,p. 197. 

(s) Levy V. Barnard (1818), 8 Taunt. 149. As to whether and to what 
extent his general lien may revive, see 2 Duer on Marine Insurance, pp. 290, 
359, 360 ; and see title Liens. 

(a) Hunter v. (1830), 10 B. & C. 858; 2 Duer on Marine Insurance, 

pp. 294, 297. 

(5) As to the responsibility of the insurer to the assiured for the amount pay- 
able in respect of losses, see p. 349, ante. 

(f) Xenos V. Wichham (1863), 14 C. B. (n. s.) 435, Ex. Ch., per Blackburn, J., at 
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In the absence of an express or implied agreement to ttiat eflect, 
the broker has only authority to receive payment of losses in cash, 
and has no authority to bind the assured by a mere settlement of 
the loss in account between him and the underwriter {d). In 
the case, however, of Lloyd's underwriters, the claims for losses 
fall due seven days after they have been settled, and it is customary 
to carry on current accounts between the broker and the under- 
writers, setting off losses against premiums and passing cheques for 
the balance due at the end of each quarter. Put as this usage is 
not a general one and only prevails at Lloyd's, the assured, unless 
proved to be cognisant of it and to have assented to it, can recover 
the loss against the underwriter, although the claim has, between 
broker and underwriter, been settled and passed into account (c). 

On the other hand, if the assured is proved to have been apprised 

of the usage and to have assented to it, he is bound by it and 

cannot recover from the underwriter claims so settled and passed 

into account (y ). But, in this case, the broker, having deprived 

the assured of all rights remaining against the underwriter, will 

be liable to the former for the amount as money had and received 

to his use, and will, in an action by the assured, be estopped from 

saying that ho has not such money in his hands for the plaintiff’s 
use (r/). 

"When the broker has been expressly instructed to effect the 
insurance at Lloyd’s, this fact may justify the inference that the 
assured has consented to be bound by the usa^e {h). 
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of 
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Rocovory 
back in 
case of 


Sub-Sect. t. Recovery hack of Paymf nts Jt>r Losses a)td Premiums in case 

0 / MiUakc, lUcifality itc. 

697. 'Where an underwriter has, by mistake, paid a loss to the 
broker to which the assured is not entitled, he may recover it back 

, ■ ■■ ■ ■ " - case of 

p. ji ininority judgment which was sujiported on appeal (1SG7) L R ‘mistake, 

V. Pcarre (LSoO), 7 C. B. (x. s.) 410; afliimod (1801)" etc. 

.1 (-. B. (x. s.) oM, Lx. Ch.; ScoH v. lrri„y (1880), 1 JJ. Oc Ad. G()5 • I euae 
dAw/// A To. (IGOl), I Com. Cas. IG. As to payment bvbill, see itine 

J>rotliersY. Sicanuhip hi^nranre >^yndi<att{\>^\)o),'', 2 lj T 7<) C "A 

id) Jell v. Pratt 2 8tark. G7 ; Todd y! Reid (1SL>1);4 B. Aid. 210- 

/.as.3e// y. hanyley (b821j, 4 B. & Aid. 39, "y ; Jlartktt y. Pcntland (1830). lOB iS; c’ 

-GO, and cases cited m note (r), p. 352, a,de ; and see Matckffy. (fJndd (1903)' 

8 Com Cas. 120 (where it was held that v. /4 jvp sin.ra is not 

ovjmled hj ltohinson v Mdkit (ISTO), L. It. 7 11. L. M)0). See also C Lcur a ■ 

In o 'w LI, I, [1911] W. N. 91 ; affirmed, [1911] W N 

il i;,i^thore“.'^ ' “‘to Joint account and deduction 

(e) Sec note (d), sfifma. 

^ i citeJ in note {,T) 

4«/ua, compare Matjarlane v. Uiauaaco/udo (l.SnS), ;i II. & N. 800, at p 800 - 

Manno Insurance Act 1900 (0 I-kW. 7, c. -11), I 87, and as to he ffindin.^ 

tk .?a^d fr’ does not e.xtend to dealings between 

««;!ra). ^ companies [Ihm Broil, tn v. Sleams/,ij, Ins„rai,ceSy„duatc, 

TauiCrnr'C''' fCMinson v. C/ay (1814), 0 

Vol \TTT Tm oppel by representation generaUy, see title Estoppel, 

> oi. pp. JOj et setj. * 
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from the broker if the latter has not paid it over to his principal, or 
settled in account with him in such manner as amounts to pay- 
ment (i). Merely passing it into account is not for this purpose 
equivalent to payment (/i). 

A premium paid upon an illegal insurance is not in general 
recoverable, though the underwriter cannot be compelled to pay the 
loss (1). 

It seems that an agent, to v’hom moneys have actually been 
paid to the use of a principal, cannot withhold them from him on 
the ground that the transaction out of which the payment arose 
was illegal. Therefore, where a loss has actually been paid over by 
the underwriter to the broker, the latter cannot, in an action for 
money had and received to the use of the assured, set up as a 
defence the illegality of the insurance (m). But where the money 
has not been paid but only allowed in account, premiums on 
illegal insurances may be stopped by the assured while in the 
hands of the broker, and the underwriter cannot recover them 
from the broker (n). Moreover, the insurance agent cannot dispute 
the title of his principal, and cannot, after receiving money for 
him in that capacity, set up that he did not so receive it, but only 
received it for the benefit of some other person (o). 

Sect. 4. — Insurance Agents, 

Sub-Sect. \.~~Anthoritij to Insure. 

698. A person may have express or implied authority to insure 
on behalf of another, but unless he has such authority, he cannot 
recover the premium from the other person (p). 

699. A partner has implied authority from other members of 
the firm to procure an insurance to be effected for them and 
himself on partnership property (g), but this rule does not apply 

(/) Buller V. Harrison (1777), 2 Cowp. 565; Holland y. Russell (ISGl), 1 B. & 

S. 424 ; (1863), 4 B. & S. 14. 

{k) Buller v. Harrison, suju'a. . « 

(/) Lotrr}/ V. Bourdieu (1780), 2 Doug. (k. B.) 468; Allkins v. Jupe (ISu)j 
C. P. D. 375. For the full treatment of this subject, see pp. 501 et seq., and 

pp. 557 et seq., post. . /,onn 

(w) Fanner v. Russell (1798), 1 Bos. &, P. 296; Be Mattos v. Benjamin (ISy^)* 

63 L. J. (q. b.) 248; O'SuHiran v. Thomas, [1895] 1 Q. B. 698 ; Burgex. Ashley 
and Smith, Ltd., [1900] 1 Q. B. 744, C. A. 

{n) Edgar v- Fowler (1803), 3 East, 222. « 

(o) Roberts y. Ogilhy (1821), 9 Price, 269 ; Dixon v. Hamoiul (1819), 2 ^ 

Aid. 310. If Bell v. Jutting (1817), 1 Moore (c. r.), 155, be inconsistent witd 
these two cases it must be considered to be overruled b}' them. See also Dixon 
V. //otw7/ (1828), 4 Bing. 665. By the Marine Insurance Act. 1906 (6 Edw. 
c. 41), s. 91 (2), the rules of the common law relating to principal and agen 
apply to the case of the assured and liroker. As to these rules, generally, see 
titles Agency, Yol. I., pp. 145 et seg., 159 ; Estoppel, Yol. XIII., p. 40(. 

{p) French v. Backhouse [Fnl), 5 Burr. 2727 : and see note (7), infra. yUthougn 
a person may have no authority to insure on behalf of another, still, 
so, the latter may ratify the insurance even after the knowledge of the oss 
(Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 86). See, further, p. » 
ante, and 355, post, and compare title Agency, A ol. I., pp. 1 <3 et seg. 

(q) Partnership Act, 1890 (53 A 54 Viet. c. 39), s. 5. As to partnership 

generally, see title Paetnersuip. 
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to part owners (r) unless they are jointly interested in the particular 
adventure insured in such a manner as to be partners therein (s), 

A consignor or commission agent to whom funds are remitted 
for the purpose of purchasing and shipping goods for his employer 
has not, merely as consignor, an implied authority to insure the 
goods on behalf of his principal, but such authority can l^e inferred 
from the established course of dealing between the two parties or 
by the usage of a particular trade (/). 

As regards the consignee, he has not, merely as consignee, 
implied authority to insure on behalf of the consignor, and cannot 
therefore cliarge him with the premiums (a). But where he has 
made advances on the goods consigned to him, he acquires 
authority to insure them, and can effect a policy to the amount 
of the insurable value, and then, by alleging the interest in 
himself and his consignor, he can recover the wdiole amount from 
the underwriters (/>). 


700 . An authority to insure may generally be revoked at any 

time before a binding contract of insurance has been entered 
into (c). 

Suh-Sect. 2.~Daiy to lusure. 


701 . The next question to be considered is, whether a person to 
whom an order to insure has been transmitted is bound to accept 
such order, and is liable if he does not duly comply with it. On 
this subject the following rules have been laid down (d) : — 

(1) ^\here a merchant abroad has effects in the hands of his 


^ (0 V. Hinnphrm (1818), 2 Stark. lUo ; noherts v. Ogilbp (1821), 9 Piice, 

( 5 ) llohinson v. dJeadowe {183o), 2 Bing. (n. c.) 106. 

(0 2 Duer on Marine Insurance, pp. lUl, 104. 

(a) I hid., i)p. 107, 108. 

(0 Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 14 (2); 2 Duer 
on Marine Insurance, p. 106; IIo///‘ v. Ilorurastle (1798), 1 Bos. & P. 316 • 

V. (1810), 6 Cranford Hnnter (1798), 8 Term’ 

Rep. 13, 23 ; hhsworth v. AUianrc Marine Insnranre Co. (1873), E. R. 8 C. P. 596. 
In ('ornwalN. II (/son (1750), 1 Ves. 8en. 009, Lord IIakdwicke, L.C., at p. Oil 
expressed an opinion that a merchant who has ordered goods from a foreign 
correspondent, if he justifiably refuses to receive them and elects to reship has 
an implied authonty to insure them on behalf of the consignor. It is submitted, 
however, that this opinion is probably incorrect, since the consignee in such 
case IS not bound to reship, and need only give the consignor notice of his 
refusal to accept the goods (see Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), 
s. 36; and title Sale of Goods). ‘ 

(c) It seems, however, extremely doubtful whether a revocation would be 
ettecti\;e alter an insurance slip or covering note has been signed. See p. 348, 
ante. If the authority to insure is given for the purpose of being, or as part of, 
the security of a consignee who has made advances, such authority may be 

principles laid down in Smart v. Saudars (1S48), 5 C. B. 
89o, 9l /, 918. See title Agency, YoL I., p. 228. 

(d) Smithy. Lasrelfes{r,HS\ 2 Term Rep. ISI.y.fr B uller, J., at pp. ISS— 190 ; 

Anf 1-^- The .Sale of Goods 

n’Lftv * ' Oi ^ let. c. 71), s. 32 (3), enacts that unless otherwise agreed, 

are sent by the seller to the buyer by a route involving sea transit 
noHpp ^'rrtuinstancGS in which it is usual to insure, the seller must give such 
nnfl fv! enable him to insure them during their sea transit, 

t deemed to bo at bis risk duriii- 

uca sea tiausit. As to carnage by sea, see title Sjiiiting and Navigation. 
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_ ECT.4. agent or correspondent here, be has a right to expect that the 
^ agent Will comply with an order to insure, because he is entitled to 

Ag^s. call his money out of the other’s hands when and in what manner 

lie pleases, 

(2) Where the merchant abroad has no effects in the hands of 
his coiiespondent here, but the course of dealing between them has 
been such that the one has been used to send orders for insurance 
and the other to execute them, the former has a right to expect 
that his oiders for insurance will still be obeyed unless the latter 
gives him notice to discontinue that course of dealing. 

(3) A\heie the merchant abroad sends bills of lading to his 
correspondent here with an order to insure as the implied con- 
dition on which he is to accept the bills of lading, and the 
coi respondent accepts the bills of lading, he must obey the order, 
foi it is one entire transaction, and the acceptance of the bills 

of lading amounts to an implied agreement to perform the 
condition (V). ^ 


Or to give 
notice of non- 
compliance. 


/ 02 . here the merchant abroad has, under the first and 
second of the above-mentioned rules, a right to expect that his 
order to insure will be complied with, it is the duty of the agent, if 
he does not intend to accept the order, to give prompt notice to 
the merchant, so that the latter maj’’ have the opportunity of 
effecting the insurance elsewhere, and if in consequence of his 
failure to give due notice no insurance be effected, the agent will be 
answerable for the loss arising from his default (/). 


Sub-Sect. 3 . — Duty to use due Cure. 


Liability of 

inLiuvauce 

agent. 


Exercise of 
clue care and 
skill. 


703. The liability of an insurance agent to his employer is 
determined by the principles of the law of agency (c/). As to 
these, it is sufficient here to make the following general statement: — 
A person who, voluntarily and without any kind of consideration, 
promises to procure an insurance is not liable to an action for non- 
feasance, because there is no consideration for his jn’omise ; but if 
he in fact enters upon the performance of his undertaking, he is 
legally bound to use due care and skill in relation thereto (//)* 
All agents, whether paid or unpaid, skilled or unskilled, are under 
a legal obligation to exercise due care and skill in performance of 
the duties which they have undertaken, a greater degree of care 
being required from a paid than from an unpaid, and from a 
skilled than from an unskilled, agent. The question in all such 


(f) See note {d), p. 35o, auU. 

(/■) Smith V. iMsceiles (1788), 2 Tenn Eep. 1S7; Smith v. Price (1862), 2 
F. & F. 748 (measure of clamages) ; compare Prince v. Clark (1823), 1 B. C. 
ISO, 180; see also Callander v. Oelrichs (1838), o Bing. (x. c.) o8, and the 
criticism of that case in 2 l)uer on Marine Insm-ance, pp. 222—225. 

{(j) See title Agency, Yol. I., p. 185. 

(//) If a man after taking a trust upon himself miscarries in the perfonnance 
of his trust, an action will lie against him for that, though nobody could have 
compelled him to do the thing [Coyys v. Bernard (1703), 2 Ld. Eaym. 909, per 
IIOLT, C.J., at p. 919 ; 1 Smith, L. C., 11th ed., 173, 187). See also Wilkinson 
V. Coverdale (1793), 1 Esp. 75, following W(dlace v. Tellfair (1780), 2 Term Bep. 
ISS, n., where the principle was ajiplied to insurance agency, and title Agency, 
Yol. I., p. 185. 
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cases is whether the act or omission complained of is inconsistent 
with that reasonable degree of care and skill which persons of 
ordinary prudence and ability might be expected to show in the 
situation and profession of the agent (/). 

Every insurance broker is assumed to b(^ skilled in matters 
relating to insurance and to know the ordinary well-settled rules of 
insurance law(/). He will, therefore, he held liahle if ho fails to 
communicate to the underwriter the time of the ship’s sailing or 
any other information which may he material (/,). lie is further 
bound to know all the details necessary to make the policy a 
legally valid instrument (/), and to insert in the policy 'the 
ordinap' risks and such customary clauses as are i)roper in respect 
of the insured vo.yage(aij. 

The agent is, of course, bound to obey the express orders of his 
I)rincipal (a), but if those orders are so ambiguous as to he 
reasonably susceptible of two distinct meanings and the agent hoim 
fide acts upon one of them, he will, according to the ordinary laws 
of agenc}’, be held justihed in so doing and will be exempt from 
liability (o). 

704. A broker who effects an insurance with an underwriter is 
not Ins agent, and is under no legal liability to him to use care or 
skill in effecting the insurance (p). 

705. The question whether an insurance broker has exercised 
reasonable care or skill is a question of fact(q), but there are two 
contlicting deci.sions as to the admissibility of the evidence of 
lersons engaged in the same business as to what would have 
leen in the circumstances the conduct of a broker of reasonable 

care and skill (r). It is submitted that (s) such evidence is 
admissible. 


(0 chapn,u,i\. II (ls:i:i), 10 07, Ti.Mjal, U.J., at p. 03 • ami 

see Jhn-rtU v. ISnlhr:! (1S03), 3 F . & F. -Ho. ^ ’ 

{/) ('/lUiHimn V. II’«/(«/i, y<fr Tixdai., C.J. 

(/■■) Maijihw V. FurnsUr (1M4;, .5 Taunt. 010 : Wale. v. Aitii (1812), 4 Taunt 
403. See Marino In.surance Act, 1900 (0 Fdw. 7, c. 41), ss. 19, 20. 

(l) lurinn V. Ijilltin (1843), 0 Man. (.t G. 400; sec, however, Wahe v. Atin 

snjiva. * " 

(m) Maliomih V. Jlarhcr (1810), 4 Camp. 100; Park v. J/armaal (1810) 4 Camp 

344 ; compare Comher v. Amkr^m (1808 1, 1 Canqj. 023 ; Moerre v. .l/onrane (1770) 
2towj). 4i9. ^ 

1 K. B. 270, C. A. ; Glaser v. Coa-ie (1813', 1 

a\1. k b. o'2, ^ 

[o) Fomin X. Oswefl 3 Camp. 357; Ireland v. Lu'znejsfou (1872), 

C. iC o H. L. 39a; compare yiiill .t' Co. v. Fobson, snj.ra; and see Moore v. 
Jlonr(jif€, supra; Comber w. Anderson, supra. 

[p) Empress Assurance Corporation v. Bowringii' Co. (1905), 11 Com. Cas. 107 ■ 

dasyow Assurance Corpoi'ation Y. I^pmondson Co. (Wll)^ \0-^ L T *^*54 

(7I f/urrell v. BnUard, supra. 

M ^Mi-ards 0 B. & Ad. 840, in which case such evidence 

hekladmi^sibir^^^^ v. Walton, supra, in which case it was 

(s) B.v analop to the practice in admitting evidence as to what are material 
IZ\ I? disclosed (see title Evidence, Vol. XIII., p. 480), and in accordance 
with the principles laid down by Tindal, C.J., in Chapman v. Walton, supra. 


C 


Sect. 1. 

Insurance 

Agents. 


I'lcsamed 

qualiticatioris. 


Duty to ohev 
or(^er> of 
}>rir.'ci[ial. 


Insurance 
bioker only 
agent of 
assured. 

Admissibility 
of evidence 
of experts as 
to want of 
<lue care and 
skill. 



358 


Insurance. 


Sect. 4. 

Insurance 

Agents, 

In action for 
negligence 
damage must 
be proved. 
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after he has 
effected the 
policy. 


706. In order to maintain an action against an insurance agent, 
the principal must not only prove that the agent was in default, but 
must also establish that he has sustained damage by reason of 
such default. If the insurance ordered by the assured is an illegal 
insurance, no action will lie against the agent for not effecting 
it (^), and if the underwriters could have successfully resisted a 
clairn under the polic}^ on the ground of breach of an express or 
implied warranty, deviation (a), or the like, the principal cannot 

from the agent for not effecting the policy, nor for 
negligence in reference thereto, unless perhaps it be clearly shown 
that the underwriter w'ould not have availed himself of any such 
defence. But an agent is never allowed to take advantage of 
any defence founded on his own wrongful act or default (/;). 

4. — Duty afUr effediny the Policy. 

707. If the policy, after being effected, is left in the hands of 

the insurance agent, it is generally his duty to settle the loss with 

the undeiwvriters, and to collect the various sums due from them 

and pay them over^ to his principal, and if he does not use due 

care and diligence in these matters he will be responsible to his 

principal for the loss the latter may sustain by reason of such 
default (c). 

Tlie agent may have express or implied authority, and it may 

become his duty, to give notice of abandonment in case of a 

constructive total loss, and in such case he is bound to use 

reasonable care and diligence, and in default will become liable to 

his principal for damage resulting from such notice not having been 
given (d). 

A broker has, in the absence of the express authority of his 
irinci2)al, no authority to cancel a policy w^hether it be left in his 
lands or not (c). 


{t) V. De Tastct (1797), 7 Term Eep. 157 : Glaser v. Cowie (1813), 

1 M. & S. 52. 

(a) Delany Stoddart (1785), 1 Term Eep. 22 ; 2 Duer on Marine Insurance, 
p. 325 ; 2 Phillips, Law of Insurance, s. 1904. 

(5) The measure of damages for non-insurance is that which would have been 
recovered from the underwriters [Smith v. Price (1802), 2 P. & F. 748, }>er Ekle, 
C.J., at p. 752), but in accordance with the ordinary principles of agency, an 
insurance agent may be liable for the costs of a previous action which the assured 
has brought against the underwriter with the agent’s desire or concuiTence 
[Maydew v. Forrester (1814), 5 Taunt. 015). 

(c) In Xenos v. Wickham (1803), 14 C. B. (x. s.) 435, Ex. Ch., Blackbukx, J., 
at p. 404, says : “ Perhaps it may be put as high as to say that the broker is 
clothed with authority to do all that is incidentally necessary to carry out the 
contract in the policy left in his hands; see Richardson v. Anderson (1805), 
1 Camp. 43, n.j Goodsonx. Brooke (1815) 4 Camp. 103. I do not wish to be 
understood as giving a decided opinion that he has so much authorit}’, but there 
are at least grounds for so contending [Bousficld v. Cresicell (1810), 2 Camp. 
545) ” ; and see p. 352, ante. 

[d) Comber v, Anderson (1808), 1 Camp, 523 (sequel to Anderson v. Pioyal 
Exchange Assurance Co. (1805), 7 East, 38), where duty to give notice was not 
established. 

(c) Xenos v. Wickham (1SG7), L. E. 2 II. L. 296, reversing, but not on this 
point, A'cnos v. Wickham (1863), 14 C. B. (x. s.) 435, Ex. Ch. 
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Sub-Sect. 5. — A(je7its to snhscrihe Policm. 

708. An agent may be appointed not only for the purpose of 
effecting sea policies for the assured, but also for the purpose of 

subscribing them for the underwriters (./'). 

The agent’s authority is generally limited by the terms and 
conditions contained in the agreement by which he is a[)pointed 
agent ; and if it is common knowledge in the place where the 
policy is effected that agents who subscribe for a principal have 
only a limited authority, such knowledge must be iniputed to the 
assured, and the latter cannot recover from the principal if the 
agent has exceeded his actual authority (//). 

On the other hand, if the agent has not exceeded such actual 
authority, the principal is liable, although the agent is fraudulently 
acting for his own benefit and not that of his principal, provided 
always that the assured has no knowledge of the fraud and is acting 
bond fide {li). 

An agent who has authority to subscribe a policy has implied 
authority, and is also hound to perform any subsequent act on 
behalf of his principal that may be rendered necessary by the relation 
between the latter and the assured, such as, for instance, the 
authority to sign the adjustment of a loss (0* 

It has already been observed (j) that Lloyd’s agents are not the 
agents of the underwriters, and have, therefore, no authority to 
make or sign any adjustment of the loss or accept an abandonment 
as the representative of the underwriter (k). 

Sect, 5. — Who can avail himself of the Assurance. 

Sub-Sect. 1. — Descriiition in the Folicy of the Asstfred. 

709. A marine policy must specify the name of the assured or 
some person who effects the insurance on his behalf (1). 

From the introductory clause of Lloyd’s policy (m) it is apparent 
that the policy may be effected in the name either of the assured, 
or of the broker, or of an agent of the assured whether or not he 
employs a broker. Such broker or agent need not, however, be 
described in the policy as broker or agent, and the action on the 
policy may be brought either in the name of the assured or in that 
of such broker or agent {n). 

(/) Ncal V. Ircitoj (1793), 1 Lsp. 01 ; Mason v. Joseph (1804), 1 Smith, K. B. 
400; Cot>rtee/i\. Tuitse (1807), 1 Oimp. 43; Jlatofhton v. (1814), 4 Camp. 

88; (iuthrie v. Ji'mstronjf (1822), 1 Dow. & By. (k. b.) 248; Brockelhank v. 
HiKjrut (1831), 5 C. & P. 21 ; Mead v. J>acison (1835), 3 Ad. & El. 303. 

0/) Baines v. En iufi (1800), L. B. 1 Excli. 320. 

(A) Hambro v. Bi/rnand, [1904] 2 K. B. 10, C. A., overruling the judgment 
of Bigham, J., in S. C., [i903] 2 K. B. 399. As to the continuance by estopjjel 
of an authority after its expiration, see Willis, Faher d* Co., Ltd. v. Joyce (1911), 
104 L. T. 570; and title Estoppel, Yol. XIII., p. 390; and as to agency in 
general, see title Agexcy, Vol. I., pp. 145 et seq. 

(i) Richardson v. Andcrso)i (1805), 1 Camp. 43, n. 

(./) See note (/), p. 339, ante. 

(k) See Drak’ev. Marryat (1823), 1 B. & C. 473, Lord Tenterdex, C.J., at 
p. 477. 

(l) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 23. 

(m) See note (^>), p. 340, ante. 

(n) Tlo?/'v. //or ncast/c (1798), 1 Bos. & P. 310 ; 6't75on(1798), 1 Bos. & P. 
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Insurance. 


Sect. 5. 

Who can 
avail him- 
self of the 
Assurance. 

Ratification 
of the policy. 


Assignment 
of policy. 


Sub-Sect. 2. — Ratification of Insurance, 

710. Where a contract of marine insurance is in good faith 

effected by one person on behalf of another, the latter may ratify 

the contract even after he is aware of the loss (o). Thus, where a 

merchant after the loss hears that a i^olicy has been effected on 

his behalf though without his authority, he can at any time ratify 

the insurance and sue upon the policy (^)). The general rule is, 

however, subject totlie condition that a j^erson cannot avail himself 

of the policy, unless it was intended to protect his interest, 

01 at any rate to protect tlie interest generally of the parties 

who should appear ultimately to be concerned (r/). If, therefore, a 

I^olicy w'as effected by A. to protect the interest only of B., no 

third person, C., would be allowed to avail himself of such a 
policy {r). 

Sub-Sect. 3 . — Assiyumerd of Policies. 

711. A marine polic}^ is .not an incident to the property 
insured ; accordingly a transfer of the property insured does not 
■per He affect the transfer of a policy to the assignee (s). 

If, therefore, the assured parts with the wdiole of his interest in 
the insured propert}^ {t) before the loss w’ithout assigning the policy 
of insurance and without an agreement to assign or hold it for the 
benefit of the transferee, the policy becomes unavailable to 
anyone («). On the other hand, if at the time of the transfer of the 


345; De Vvfnier v. Stranson (1798), 1 13os. & P. 340, n. ; Provincial Insurance 
Co. of Canada v. Leduc (1874), L. R. 0 C. P. 224. 

(o) IMarine lusuraiice Act, 1906 (6 Edw. 7, c. 41), s. 86. 


X xiaiiijuatiuji uiLti jicouiiui l' 

insurance {Grover and Grover v. Matheu's (1910), 20 T. L. R. 411, 412). 

(q) 2 Duel* on Marine Insurance, pp. 30, 135; see cases cited in note (/»), 
suj>ra. 

(r) It is to be observed that the policy is, on the face of it, effected on behalf 

of the assiu-ed and all other parties interested, and that, therefore, the rule as to 
ratification of insurance is consistent ^yith the principle laid down in Keiffldey, 
Maxsfedv. Durant A" Co., [1901] A. C. 240. On the subject of ratification, 
see Routh v. Thomitson, supra, explaining, at p. 281, liouth v. Thmpson 
(1809), 11 East, 428 ; Grant v. Hill (1812), 4 Taunt 380; Irviny v. An'/mrd- 
son (1831), 2 R. & Ad. 193; v. kwaun (1802), 11 C. R. (x. S-) 756; 

Hcott V. Glohc Marine Insurance Co., Ltd. (1S90\ 1 Com. Cas. 370; Small v. 
United Kinqdom Marine Mdual Insurance Association, [1897] 2 Q. R. 42 ; 1 ) 110 $ 
y. Miller (bS97), 3 Com. Cas. 39; see especially Lord Lokebukx’s judgment 
in Boston Fruit Co. v. British and Fcu'eiqn Alarine Insurance Co,, [1900] A. C. 
336, 339. 

(s) The Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 51, provides that 
where the assured assigns or otherwise parts with his interest in the subject- 
matter insured, he does not thereby transfer to the assignee his rights under 
the contract of insui-ance, unless there be an express or implied agreement 
with the assignee to that effect. Rut this provision does not affect a trans- 
mission of interest by operation of law {ihuL). 

(^) Secus, if he parts only with some portion of his interest, as, e.y., where he 
ly pledges or mortgages the insiu*ed property {Ilihha't v. Carter (1787), 1 


Term Rep. 745 ; Alston v. Campbell (1779), 4 Rro. Pari. Cas. 476). 

(a) North of Enyland Oil-cake Co. \. Archanqel Insurance Co. (1875), L. R- 

10 Q. R. 249. 
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insured property the transferor assigns the policy, or agrees to 
assign it or to hold it for the benefit of tlie transferee, tlie latter 
has always been entitled to maintain an action on the pf)licy in the 
name of the assured (/>), and this could he done even if the assured 
had become a bankrupt after the assignment (r). 

Where a marine policy has been assigned so as to pass the 
beneficial interest in it, the assignee is entitled to sue thereon 
in his own name ; and the defendant is entitled to make any 
defence arising out of the contract which he would have l)een 
entitled to make if the action had been brought in the name of the 
person by or on behalf of whom the policy was effected (//). 

A marine policy is assignable either before or after loss unless it 
contains terms expressly prohibiting assignment (r), and it may be 
assigned by indorsement thereon or in any other customary 
manner (/). 

The assignee of a policy can only avail himself of the insurance 
to the extent to which the assured has agreed to assign his rights 
to him (r/). 


Sect. 6. — Suhject-mattfjr Insured and its Description in the VoUcy. 


Sua-SECT. 1 . — Dtsitinaiion <f the Ship. 

712. As the subject-matter must be designated in a marine 
policy with reasonable certainty, regard, however, being had to 
any usage regulating the designation (//), the name of the ship 


_(/d rowles y.^Innes Ms4S), 11 M. & AV. 10; Sparh^ v. Mir-ihatt 2 

(x. (’.) (()!, ijl; Oihsofi V. Winter (1S3S), .j ]J, A: Ad. 90 (assignee 
suiiin:iii assignor’s name is subject to all rights of defence that can be raised 
against tlie assignor). 

{^■) (JcMli V. IhddiwfUm (ISoO), 1 E. & Ih 00, S79, Ex. Ch. 

[d) Maritie Insurance Act, 1900 (0 Edw. 7, c, 41), s. oO (2). rc-enacting with 
flight modificatitm the Policies of Marine Assurance Act, Isos (31 A 32 A'ict. 
c. so), s. 1. The claim under the policy being unlhpiidatiMl, a set-olf of 
piemiums due from the assignor is not an available defence under this 
^ceirn\[PtUas ^scj, tune Marine Imnranre Co. (1S79), b (’. P. J). 34, ('. A.; 

V. noddi/ajion, unpra; and see Bah-er \. Adam (1910), 13 Com. Cas! 

(e) Marine Insurance Act, 190G (0 J'aIw. T. c. H), s. .30 (1) ; Lh,/,} v. FI, ■min:, 

Hoj.j, ij. ii. i Q, n. 299; Strnn ciml ClclamVii ( iravinff Jhxi,- and SUpn-aii ('o 

V Maritme fnsnrmice Co, and Crosham, [1907J 1 K. B. ilO, 123 (assignment of 

claim without assigning policy). See Pymau v. Martm (1907), 24 T. L. ll 10, 

C. A., for a clause prohibiting assignment. Unless a policy impo-ses such a 

eomlition, the consent of the underwriter is never necessary to the validity of the 

as>signmciit, Eor a case in which tlie policy impo.sed such a condition, see 

aane V. 11 Hartlepool Thirds Indcmniti/ Association and Darid ^ 

Com. tas. 322. ^ ^ 

JJ? 1900 (0 Edw. 7, c. 41), s. 30 (3). It seems that 

ij- <enei) is not a ‘customary manner” [Baher v. Adaniy snpruy per 
PlAMILTOX, J., at p. 230). > i > 1 

rtn /unff (1859), 29 L. J. (ex.) 3G; Strass v. Sjd/lers and Bakers, 

f'n tI ^84; compare lUdli v. Universal Marine Insnreincc 

(I8b2), 4 Do G. h. & J, 1, C. A.; Lemdaner v. Asser, [1903] 2 K. B. 

2G ; and ..ee p. ,,osf. 
n ljlo}d s policy (see note (p), p. 340, ante) describing in general words 
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Insurance. 


Sect. 6. 

Subject- 
matter 
Insured etc. 

Error in 
name. 

Usual clause. 


Floating 

policies. 


Definition. 


Subsequent 

declaration. 


What a 
floating policy 
covers. 


in which the insured voyage is to he performed must generally be 
specified in the policy. 

As the insertion of the name of the ship is only required for the 
purpose of identifying her, an error in the name is immaterial if it 
is shown that the underwriters intended the policy to cover the 
ship on which the loss actually occurred (i). 

Accordingly the policy usually contains the clause by 
whatsoever other name or names the ship may be called.” 


Sub-Sect. 2 . — Floating Policies. 


713 . In many cases the assured does not know on what ship or 
ships the insured goods have been or may be loaded, and he conse- 
quently effects what is called a floating policy. 

A floating policy is a policy which describes the insurance in 
general terms, and leaves the name of the ship or ships and other 
particulars to be defined by subsequent declaration (A*). 

The subsequent declaration or declarations may be made by 
indorsement on the policy, or in other customary manner (A). 

Unless the policy otherwise provides, the declarations must 
be made in the order of dispatch or shipment. They must, in the 
case of goods, comprise all consignments within the terms of the 

policy, and the value of the goods or other property must be honestly 

stated, but an omission or erroneous declaration may be rectified 
even after loss or arrival, provided the omission or declaration was 


made in good faith (A). 

Unless the policy otherwise provides, where a declaration of 
value is not made until after loss or arrival, the policy must be 
treated as an unvalued policy as regards the subject-matter of that 
declaration (A). 


714 . A floating policy on goods “on board ship or ships 
covers goods loaded at any port within the limits of the insured 
voyage (/). But a declaration under a floating policy will not make 


3 


the subject insiu’ed has very rarely any effect, because the actual subject-ma e 
of the insurance is always designated in the foot or margin of the policy or in 
the valuation clause (see p. 3TS, post)^ the effect of which is to substitute i 
designation for the above-mentioned general clause. 

(i) Le Mesitrier v. Vanghan (1805), 6 East, 382; Clapham v. {lo_ ' A 

3 Camp. 382, 383; lonides v. Pacific Insurance Co. (1872), L- R. 7 'j* 

Ex. Ch. The name of the ship carries no warranty of nationality 
V. Cologan, sujira ; Dent v. Smith (1860), L. E. 4 Q. B. 414). The name o 
master (see clause 6 of Lloyd's policy, note (yA p. 340, ante) need not be s a 
in the policy ; and there is no implied condition that he should he “ 

named, or that the same master should bo in command throughout thevo}ag , 

Arnould on Marine Insurance, s. 174. i r . flip 

{Jx) Marine Insiu’ance Act, 1906 (6 Edw. 7, c. 41), s. 29, which y , 

law laid down in Robinson v. Tovraif (1811), 3 Camp. 158; Harman v. f 
(1811), 3 Camp. 150; Hunter v. l.eathley (1830), 10 B. & C. 858; G e ^ ' 

V. Itoifal Exchanffe Assurance (1864), 5 B. & S. 797; Stevens v. Aus ra 
Insurance Co. (1872), L. E. 8 C. P. IS; and overrules the <lecisions in 
V. m,an (1794), 2 Hy. Bl. 343; Henchman v. Offley (1782), 2 Hy. Bl. 34o, n. . 
and the corresponding dicta of Blackburn, J. , in lomdes v. Pacific 
Co. (1871), L. E. 6 Q. B. 674, 682, 

[1) Hunter v. Leathley^ supra. 
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the policy attach, if the declaration is made dishonestly (m), or if the 
floating policy was not intended to cover the interest of the assured 
in the property which is the subject of the declaration (;/). 

Sub-Sect. 3. — Transltiimaii of Gooils. 

715. It is an implied condition in thepf)licy that tlie ship named 
therein shall not after the commencement of the risk be changed 
without necessity or the consent of the underwriters. On the other 
hand (o) where, by a peril insured against, the voyage is interrupted 
at an intermediate port or place, in such circumstances as, a[)art 
from any special stipulation in the contract of aftVeightment, to 
justify the master in landing and reshipping the goods or other 
moveables, or in transhipping them and sending them on to their 
destination, the liability of the insurer continues, notwithstanding 
the landing or transhipment (o). 

Sub-Sect. 4. — Subjed-znattir : IIow spti ijkd, 

716. The subject-matter insured must be designated in a marine 
policy with reasonable certainty (p). 

The nature and extent of the interest of the assured in the 
subject-matter insured need not be specified in the policy (p). 

Where the policy designates the subject-matter insured in general 
terms, it must be construed to apply to the interest intended by the 
assured to be covered (p). 

In the application of these provisions, regard must be had to any 
usage regulating the designation of the subject-matter insured. 

Notwithstanding the general words in clause 5 of Lloyd’s policy (g), 
when the insurance is intended to be confined to the ship alone, 
this is generally effected by inserting, either at the foot or margin 
of the policy, the words “ on ship,” or by stating in the valuation 
clause that, as between the assured and underwriters on the 
particular policy, the subject of insurance is agreed to be the ship, 
or as many sixty-fourth shares thereof as the assured owns. The 
effect of either mode of specifying the subject of insurance is to 
obliterate all such other words of the general form as are inapplicable 
to the specified subject (r). 

717. The term “ ship ” includes the hull, materials, and outfit, 
stores and provisions for the officers and crew, and in the case of 
vessels engaged in a special trade, the ordinary fittings requisite for 


Ilivaz V. (Urusd (ISSO), (> Q. B. I). Tl'l, C. A. 

(ti) V. Glohc Marine Insurance Go. (1890), 1 Com. Cas. 370. 

(o) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 59. It is justly stated ii 
a note to Arnould on Marine Insurance, s. 191, that the words of this provisioi 
imply tliat where the transhipment is made necessary by a peril not insurec 
against, the liability of the insurer does not continue ; the provision seems tt. 
impose a restriction upon tlie right to recover on the policy for which before 
the Marine Insurance Act, 1900 (0 Edw. 7, c. 41), there was no authority. Aj 
to the effect of a clause permitting transhipment, see p. 387, post. 

[p) Marine Insurance Act, 1900 (6 Edw. 7, c. 41), s. 20. 

(7) See note (p), p. 340, ante. 

(r) Itohertson v. French (1803), 4 East, 130, 140, 141 ; compare Simonds v, 
//o(/i/so« (1829), 0 Bing. 114. 
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Sect. 6. 

Subject- 
matter 
Insured etc. 


As reeards 


“ goods. 




Insurance!'- 

the trade, and also m the case of a steamship, the machinery, boilers 
coals and engine stores, if owned by the assured (a). 

718. The terra “goods” rneans goods in the nature of 
merchandise, and does not include personal effects, whether 
belonging to the master or passengers (/;), nor food or stores on 
boaid(c) and in the absence of any usage to the contrary deck 
caigoand hving ammals must be insured specifically and not under 
the general designation of goods (d). The term includes money, 
bullion, or jewels if put on board as merchandise, but does not 
comprise jewels, ornaments, cash etc. not intended for trade and 
carried about or belonging to persons on board (e ) ; and it probably 
does not include banknotes or bills of exchange (/). 

A policy^ on goods will cover successive cargoes on board the 

same ship in the course of the insured voyage fi/). So, in whaling 

\03ages, the term ‘‘goods” ^Yill cover the homeward-hound cargo 

resii ting from the fishing adventure, such as the oil, whalebone 
etc. taken in the hshery (h). 

But vheie^ the goods insured are actually specified in the 

policj^ ( 0 , it will not attach on any goods which do not answer the 

desciiption given; for instance, an insurance on “piece goods” 
would not cover hats (/r). 


c TT.’? h C. 41), Sched. L,r. 15; see 

In whahiio; voyages the term “ outlit ” includes the fishing 


apparel etc. of the ship, and it would seem this would still continue 
case the Act (see s. 2(i (4). ML), if such custom still exists (- 

;n)oug. (k. n.) 222; T/te Dundee 1 Uag.Adm. 

lo e V. Laurie (182G), d & C. loG, 1G4). As to the meaning of 


oie> 01 the ship emjiloyed, that is to say, all the instruments and apparatus 
7*/^ taking the fish and preparing and bringing home the proceeds 

^ G75). Eefore "the Marine Insurance 

Act, 1J()(> (G Julw. i. c. 41), it was decided in accordance with the general 
custom of whaling voyages that outfits in this sense of the term were not 
pioteetcd by a general insurance in the ordinaiy form on the body tackle, 
apparel etc. of the ship, and it would seem this would still continue to be the 

^ » >*• Jl A I / X.. 7.% .. — . 

s [Ilosl'iiis V. 
Im. 109, 128; 

- 1G4). As to the meaning of the term 

iiuniture in a time policy on ship employed in the grain trade, 

V. lIo//.er, [1900] 2 (2. B. 288, C. A. It is submitted that in the absence oi' any 

custom the question raised in the above-cited cases would now be determined 

by the application of the Marine Insurance Act, 190G (GEdw. 7, c. 41), Sched. L, 

r. lo. As to whether a time policv on ship would cover her bunker coal 

Aor/f/ic/’ V. Imkiuniiy Xlutuul Marine Insuranve Co., [1890; 1 Q. 

88b ; afhrmed [1895] 2 U. 13. 880, C. A. Such a policy on “ hull and machinery” 
does not (thvi.). ^ ^ 

(5) For an insurance on such effects, see Duffx. Machenzie (1857), 3 C. B. 

(X. s.) IG. 

« 1;^ (1S27), 4 Bing. 119, 122 ; comp, ire IIiU v. Pulim (1807), 

(r/) Marine Insurance Act, 190(5 (6 Edw. 7, c. 41), Sched. I., r. 17. The latter 
pait 01 the rule, which jcpplics even to goods usually earned on dock, simplifies, 
and to some extent alters, the law on this subject as it stood before the Act. 
On this suDject see Da Costa v. Kdmutuh (1815), 4 Camp. 142; ApoUinari^ 
Co. V. Lord Deutsche lusurauee Co., [19011 1 Iv 13 25‘> 

(e) Drown v. Stapyleton, supra. ^ J 

(/) Palmer v. Pratt (1824), 2 Bing. 185, 101, 192. 

{u) Ildl V, Patten, supra; Tohin v. HnrLord (KSti8), 13 C. B. (x. s.) 791, 802 ; 
affirmed (1864), 17 C. 13. (x. s.) 528, 587, Ex. Ch. 
h) Ihll V. Patten, supra. 

>■) See, for instance, De Dymonds v. Shedden (1800), 2 Bos. & P. 153 ; Brown 
Brothers v. Fhniiny (1902), 7 Com. Cas, 245. 

(/.') Hunter v. Prinsep (1806), 1 Marshall, Marine Iiisui*auce, 4th cd., p. 255 , 





PaUT Iii-^MaIUNE I^^SURA^'CE. 


3G5 


StXT. f). 

Subject- 

matter 


As to 


719 . Certain interests must be specifically insured, and are not 
included in the general denoininution of goods on ship. 

Freight must be insured co nomine in tlie policy, and this is 
generally done by inserting the words “ on freight ” at the foot or in Insured etc. 
the margin of the instrument (/), The term “freight,” when used 
in a policy to denote the subject-matter insured, includes not only 
money payable to the shipowner for the carriage of goods, but also 
any beneht derived by him from the employment of the ship, such 
as money paid by the charterer for the liire of the ship, or tlie 
benefit derived by the shipowner by the carriage of his own 
goods (m). 

Passage money, i.e., money paid by the passenger before sailing, 
is not, however, covered by a policy on freight unless the terms of 
the particular policy necessitate a different construction (a). 

720 . The charterer may insure money advanced in part2>ayment A<lvance 
of freight, if, but only if, the advance i)e not repayable in ease of 
loss (o), and he may do so by an insurance on freight, although the 
more usual course is to insure it S2)ecilically as advances on account 
of or against freight (p). 

721 . Expected profits, for instance the profits which a purchaser As to profits, 
of goods “ to arrive ” would make if tlie goods arrived safely at the 
port of destination, are not covered by an insurance on goods, but 
must be insured specifically as profits [q). 


r.'issa^'C 


compare Hart v. Sfamlanl Marine Inanrance (Jn. (1SS9), Q 13 1) 

C. A. _ V / . . . . , 

[1) See, for instance, (h'iffifhs v. Ilraroh//-Moore (iSTs), 4 Q. 13. B. TO, C. A. 
As to the meaning of an insurance on •* freight chartered und/or as if cha'rtered 
on board or not on t)oard,” see The lUdmin, [ISIH] P. 1, 12, C. A.; ]Villia,m 
({’ Co, V. Caninn fnmranre ({f/irc, [1001] A. C. 402. 

(/a) Marine Insurance Act, 1000 (0 K.hv. 7, c. 41), s. 00 (repented ihid., 
Sched. I., r. 10), provides that “‘freight’ includes the pmtit derivable by :I 
shipowner from the cmi)loyment of his ship to carry his own goods or movealdos, 
as well as freight payable by a third party, but does not iiududo passage monev.” 
See the following eases as illustrations II v. JIahli/nainl li. A Ad- 

049; J'orhe.i v. (1811), 1.3 Last, 020, ji<r Lurd Lllexbouough at 

p. 02.5; bliniy. b kmffixj (1800), 1 IJ. Ad. 45; Jhean.r v. JWnmoi (1800) 
5 Ping (x. c.) 519. Where an “ open cover” ur slip provided that the poliev 
was to cover “ Invoice cost plus freight and insurance, etc,” it was held that the 
word “ freight ” meant freight which, at the time of tlie loss, the assured had 
paid or had become liable to pay, and did not denote freight pavablc on delivery 

of the cargo at the port of destination [Kn,nf v. Methmu (lOUT), 24 T. L. li, 
115, C. A.). ’ 

(n) Miirino Iiisui-uiico Act, 190(i (li Eihv. 7, o. 71), ss. 90, 30 (2), Sched. I. 

r. Ki; Ceiwon y. IIoiiic a7id Coloju'ai .Issuranre Co. [ISl'*) L R 7 0 P Oil * 

{.>) Marino Insi.rance Act, 190(1 (li Edw. 7, c. -ll), s. 12. ’A'lcau' on'acJount 
ot trciglit, repayable absolutely, whether or not there bo a lo.^s of sliip or .^oods 

P insurable interc.st (.see y. IJnsiol Marine Insurance 

Co. (18,0), 1 App. Cas. 209, 229, and p. 370, p„4). 

uCr V. Martin (1856), 11 Excli. 

China Insurance Co. (1,S7G), 1 C. P. 1). 757, 761, C. A.; 
Atlinsony. hnstol Marine Insurance Co., supra; and see Currie A Co. v.ISomhai/ 
jotice Insurance Co. (1869), L. ]{. 3 P. C. 72; Thames and Mersey Marine 

and Kifvj, [189*i] 1 Q, 13* 470. On this point see, 

iiiiLiiGrj p, 

i„wi; F^bts Avith the clause “beginning the adventure from the 

1 / ’ ^ will cover only the profit on goods which are actually 

smpjKa [M bwintij y. Koyal Exehanijc Asunranee (1850), 14 Q. 13 . 604, 64G, 
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Commissions to arise from the sale of goods are, like profits, an 

interest in the goods themselves, but such commissions are not 

covered by an insurance on goods. They must be specifically 
insured (r), 

^ 722. Loans on bottomry and respondentia give rise to a maritime 
risk, and may be the subject of insurance by the lenders. 

These interests must, however, be specifically described in the 
policy, and cannot be insured under the general designation of ship 
or goods (.S'), unless it be shown to be the usage of any particular 
trade -to insure them under such a general designation (0. 

723. A policy on disbursements will cover an advance of freight 
for the ship’s purposes, or an expenditure on coal, engine-room 

stores and port charges CO- 

Sub-Sect. 5 . — ]Satnre and Extent of Interest need not he specified. 

724. The nature and extent of the interest of the assured in 
the subject-matter insured need not, as a general rule, be specified 
in the policy, unless there be a usage making it necessary (u). 
Thus in a contract of reinsurance it is sufficient to designate the 
subject-matter as being ship or goods etc. without describing the 
contract as one of reinsurance (/h. And a policy on goods will 
cover the interest of carriers on goods so as to protect them against 
liability to the owner for the loss of the goods (c). 


Sect. 7. — Insurable Interest, 

Sub-Sect. l.—Definiiioyi. 

725. The Act does not profess to give an exhaustive definition 
of insurable interest (J), but, subject to the provisions of the Act, 

Ex. Ch. ; JIalhead v. Yoimp (1850), 6 E. & B. 312), but a policy may be so 
framed as to cover profits in I’cspect of goods before they are put on board 
{M^Swineij v. Boyai Exxhanye Assurance (1850), 14 Q. B. 034, 600, Ex. Ch.). See 
also ]Vilson v. Jones (1807), L. E. 2 Exch. 139, per Willes, J., at pp. HO, 147 ‘ 
Wyllie V. Povah (1907), 12 Com. Cas. 317. 

(r) Lucena v. Craufard (1800), 2 Bos. & P. (x. r.) 269, 314, 315, H. L. 
Anderson v. Morke (1875), L. E. 10 C. P. 009, 624, Ex. Ch.; Mackenzie v 
Whitworth (1875), 1 Ex. D. 36, 43, C. A.; Buchanan & Co. v. Faber (1899 
4 Com. Cas. 223 (commission may be covered by a policy on disbursements) 
As to insurable interest in profits, see p. 309, j^ost. 

's) Glover y. Black (1703), 3 Burr. 1394. 

t) Greyory v. Christie (1784), 3 Doug. (k. B.) 419; Marshall on Manne 
Insurance, 4th ed., p. 256. 

(?() turrie (fc Co. v. Bombay Xative Insurayice Co. (1869), 'L. E. 3 P. C. 72. See 
fm’ther, as to what is covered bv a polic}' on disbursements, Boddick v. 
Indemnity Mutual Marine Insurance Co., [1895] 2 Q. B. 380, C. A. ; Bwhanan 
(C Co. V. Faber (1899), 4 Com. Cas. 223 ; Lawther v. Black (1901), 0 Com. Cas. o, 
190, C. A.; Price v. Maritime Insurance Co., [1901] 2 K B. 412, C. A (on 
^‘advances”) ; Moran, Gallowaif ,0 Co. v. Czklli, [1905] 2 K. B. 555. 

(a) Marine Insui-ance Act, iOOO (0 Edw. 7, c. 41), s. 20 (2), (4); and see 
p. 303, ante. 

(b) ^ i\Jackcnzie v. Whitworth, supra, at p. 42. See also Carruthers v. Sheddon 

(1815), 0 Taunt. 14. As to reinsurance, see, further, p. 'S~b,post. , 

(c) Crowley v. Cohen (1832), 3 E. & Ad. 478. Compare Joyce y.^Kennara 
(1871), L. E. 7 Q. B. 78 ; Canard Steamship Co. v. Marten, [1903] 2 Iv. B- oi i 

C. A. 

# 

((/) In a celebrated judgment Lawrexce, J., has explained in the following 


Part L— Marine Insurance. 
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every person has an insurable interest who is interested in a marine "• 

adventure W and its proceeds. In particular a person is interested Insurable 
in a marine adventure when he stands in any legal or equitable Interest, 
relation to the adventure or to any insurable property at risk 
therein, in consequence of which he may benefit by llie safety or 
due arrival of insurable property, or may be prejudiced l)y its loss, 
or by damage thereto, or by the detention thereof, or may incur 
liability in respect thereof (./'). 

A person may be said to be interested in an event when, if 
the event happens, he will gain an advantage, and if it is frustrated 
he will suffer a loss (g), and it may be stated as a general 
principle that to constitute an insurable interest it must be an 
interest such that the peril would by its proximate effect cause 
damage to the assured, that is to say, cause him to lose a benefit 
or incur a liability (//). 


726. The assured, in order to recover under a policy, must be Assured must 
interested in the subject-matter insured at the time of the loss, 
but he need not be interested in it when the insurance is effected, 


n'ovided that where the subject-matter is insured “ lost or not .< 
ost,” the insured may recover although he may not have acquired lost;’ 
his interest until after the loss (i). It is not, therefore, a good 
plea to an action brought to recover an average loss of goods on a 
policy “ lost or not lost ” that the plaintiff’ first acquired an interest 


in the property after the loss occurred, for where the assured 


purchased or acquired the goods as sound or undamaged goods, a 
loss has been sustained by him, and as the policy contains the 
clause “ lost or not lost ” it covers such past loss(J). The same 
considerations would evidently apply to an action brought to 
recover a total loss of goods on a policy “ lost or not lost” if the 
contract under which the assured purchased the goods makes him 


■words the nature of an insurable interest : — “ A man is interested in a thing to 
whom advantage may arise or prejudice happen from the circumstances which 
may attend it ; . . . and whom it importeth that its condition as to safety or 
other quality should continue. Interest does not necessarily imply a riglit to 
the whole or part of the thing, nor necessarily and exclusively that which may 
he the subject of privation, but the having some relation to, ‘or concern in, the 
subject of the insurance ; which relation or concern, by the happening of the 
perils insured against, may he so effected as to produce a damage, detriment or 
prejudice to the person insuring. And where a man is so circumstauced with 
respect to matters exposed to certain risks and dangers as to have a moral 
certainty of advantage or benefit but for those risks and dangers, he may be 
said to be interested in the safety of the thing. To be interested in the 
preservation of a thing is to be so circumstanced with re.spoct to it as to have 
benefit from its existence, prejudice from its destruction” (Lneo/ay. Cranfurd 
(1806), 2 Bos. & P. (x. R.) 269, 302, II. L.). See also per Lawkexce, J., in 
Barclay v. Cou&ins (1802), 2 East, 344. 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. d (1). For the definition 
of “marine adventure,” see note (m), p. 337, ante. 

(/) Marine Insurance Act, 1906 (6 Edw. 7,c. 41), s. 5(2). The assured hasau 
insurable interest in the charges of any insui'ance which he may effect {ihid. s. 13). 

[y) !l ilaon v. Jones (1867), L. II. 2 Exch. 139, Ex. Ch., per Blackburn, J., at 
pp. 150, 151. 

Ut) Heayrarcy. Union Marine Insurance Co. (1866), L. B. 1 C. P. 305, per 
AVilles, j., at p. 320. ^ 

Insurance Act, 1906 (6 Edw. 7, c. 41), s. 6; PJimd v. Wilkinson 
(1810), 2 iaunt. 237 ; (.^oasins y. Nantes (1811), 3 Taunt. 513, Ex. Ch, 

(j) Sutherland y. Pratt (1843), 11 M. & AY, 296, 311, 312. 
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liable for the price, although the goods were totally lost at the time 
he made the contract. But of course the assured cannot in any case 
lecover for a loss of which he was aware and the insurer was not, 
at the time when the contract was effected (k) ; moreover, if he has 
no insiuable interest at the time of the loss, he cannot acquire such 
an interest by any act or election after he is aware of 

Sri3-SECT. 2. — Mature of Interest. 

727 . A vested interest in possession is not necessary to 
constitute an insurable interest. An expectancy coupled with the 
present existing title to that out of Avhich the expectancy arises is 
an ^ insurable interest. Thus freight payable either on the 
arrival of the goods or under a charterparty is insurable by the 
shipowner (/a); but tlie expectation of benefit to arise from some 
subject in which the party insuring is not actually interested, but 
only expects to be interested, is not an insurable interest. Thus 
the expectation of commission, or of profit to arise out of the sale 
of goods not contracted for at the time of their loss, is not an 
insurable interest under a policy (u). 

728 . A partial interest of any nature is insurable (o). Thus an 
undivided or “hotchpot” interest in the subject-matter insured, 
sucli as the interest of apart owner, whether joint tenant or tenant 
in common, is insurable ( p). Similarly a portion only of the freight 
at risk on a particular voyage may be'^insured (q). 

729 . A defeasible interest is insurable (r). For instance, the 
right of captors to their prize under the Naval Prize Act, 1804 (s), 
is an insurable interest before condemnation, though defeasible by 
the release of the Crown or by a sentence of restoration (0- 

Again, where a person who has contracted for the purchase of goods 
has insured them, he has an insurable interest, notwithstanding 
that he might, at his election, have rejected the goods or treated 
them as at the seller’s risk, by reason of the latter’s delay in 
making delivery or otherwise (?/). 


(A-) Mai'iue Insurance Act, 1000 (0 I'^dw. 7, c. 41), s. 0 (1), Sched. L, r. 1. 

(/) I hill. y s. 0 (2); Anderson v. Morice (1870\ 1 App. Cas. 713, 749; Stockdak 
V. Ihndo}, (1840), 0 A W. 224. 

{m) See i>p. 301), 370, 393, 

(/i) SforkdrJc V. J)nuhqiy supra; compare Lucena v. Craufurd (1806), _2 
Eos. & r, (x. K.) 209, 323, II. L.. and see the judgment of Waltox, ni 
Morally (kdloway 4- Co. v. UzicUiy [I90o] 2 Iv. E. bob (where the plaiiitids had 
lent a sum of mouey to the owners of a foreign ship for disbursements; by 
instituting an action in rcni they could, but for the loss of the ship, have acquired 
a lien on her ; and therefore it was held that they had an insurable interest 
in the ship to the extent of the unsatisfied balance of their advances). 

(o) Marine Insiu’ance Act, 1900 (6 Edw. 7, c. 41), s. S. 

(yj) Piohcrison v. Hamilton (1811), 14 East, 322; LkjUs v. Stock (1885), 19 
App. (’as. 203, 274. 

[q) (rrifnths v. BraTnleif-Jfoore (1878), 4 Q. E. D. 70, C. A. 

(/■) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 7 (1). 

(n) 27 & 28 Viet. c. 25. 

(r) Siirliiuj v. Vanyhan (1809), 11 East, GIO, distinguishing Lucena v. 
Craufurd, suprOy at p. 323 ; and see cases cited in note (/«)» P- 

title Euize Law axd JnnsDicxiox. 

((/) Marine Insui’ance Act, 1906 (6 Edw. 7, c. 41), s. 7 (2); Sparkes^^^- 
Marsladl (1836), 2 Eing. (x. C.) 761 ; Anderson v. Morice, supra, al pp- 
735 ; approved, Inylis v. Stock, sup/ra, at p. 274 ; explained in Colonial Insurance 
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730. A contingent interest is insurable (a). For instance, a t. 

carrier or other bailee who may become liable to the bailor for the Insurable 
loss of goods by the perils insured against has an insurable interest. Interest. 
Similarly any liability to a third partjMvhich may be incurred by conti^nt 
the owner of property by reason of maritime perils constitutes an interest, 
insurable interest (h), 

A shipowner who has entered into recognisances in the Admiralty 
Court to pay the salvors of ship and cargo has a lien on, and 
therefore an insurable interest in, the cargo for the average contri- 
bution due to him from its owner {<•), He may also protect himself 
by insurance against charges imposed by statute in respect of 
the carriage of passengers (d), and against liabilities consequent on 
the casualties enumerated in Part VIIL of the Merchant Shipping 
Act, 1894 (e), and of other liabilities resulting from casualties 
happening in the course of the navigation of his ship. 

731. In order to have an insurable interest in profits, the assured I'rofits. 
must either be the owner of goods or must luive entered into a 
legally binding contract for the purchase of them(/). Moreover, 
under a valued policy on profits, he must prove that but for the 

loss he would have derived some profit (//), and in the case of an 
open policy, he cannot recover more than the amount of profit he 
would have made if the loss had not occurred (//). 


Sub-Sect. 13. — Ititeresis in S/np^ Frdyht anil Adnince Freight. 

732. A shipowner has an insurable interest in his ship, even Theshii, 
when he has let her out to a charterer who has covenanted to pay 
him her full value in case of her being lost, and he can in case of 
such loss recover the full value from the underwriter, the latter 
being subrogated to the rights of the assured against the charterer (/). 

A shipowner also has an insurable interest in freight (/i). It is 

Co. of New Zealand v. Adelaide Marine Insurance i'o. (188(3), 12 Add Cas 
12S, l.'iG, P. C. 

(rt) Marine Insurance Act, 190(3 (0 Edw. 7, c. 41), s. 7(1). See also title 
C.VURIEBS, Vol. IV., p. 92, 

(6) Ihid., ss. S (2) (cj, o(2) : Croudeg v. Cohen (18:32), 3 B. & Ad. 478 ; Joifcs 

y. (1871), L. B. 7 U. B. 78; t^tephens \. Australasian Insurance ('o. 

(1872), L. E. 8 C. P. 18; Hill v. [lS9j] 2 Q. ]!. 713, C. A. Seo also 

^ fackenzte v. II hitu'orih (18/5), 1 Ex. D. 36, C. A. (reinsurance by uudei'writer) * 

Luesna v. Cranfurd (1806), 2 Bos. & P. (x. r.) 2(39, per Lord Eldox, at p. 323 - 

^ foraUy Gaihnuay <(: Co. v. Lzielli, [1905] 2 K. B. 555 (as to which see note (//) 
p. 368, ante). 

W V. Merchant Traders' Ship Loan and Insurance Association (1849), 

13 Q. B. 167. ^ ' 

if) See Merchant Shipping Act, 1894 (57 & 58 Viet. c. 00), ss. 328-335- 

6i5so« V. JJmdfor,l (1855), 4 E. A B. 580 ; mills v. Coo/.-e (1855), 5 E. & B. 041. 

(e) Merchant Shipping Act, 1894 (57 & 58 ^'ict. c. 00), s. 506. See also title 
oIIIPPlXG AXD NaVIGATIOX. 

(/) SiMhIah y. Dunlop (1840), 6 M. & W. 224 ; SpaHrs v. Marshall (1836), 

u ‘ what profits will be covered under the ordinary form 

bepmnug of the adventure etc.,” see note (7), p. 365, ante. 

(^) Hodgson v. Glorer (1805), 6 East, 316. 

(//) Eyre\. Glover (1812), 16 East, 218. 

M y Hannam (1811). 3 Camp. 93; Marine Insiirance Act, 1906 (6 

AT subrogation, see pp. 490 et sea., post. 

[k) Marine Insurance Act, 1900 (6 Edw. 7, c. 41), s. 90, Sched. I., r. 16 ; see 


H.L. —XVII. 
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important, however, to observe that, as in the case of other interests, 
the shipowner’s right to recover the insured freight depends upon 
the question whether he had an insurable interest at the time of 
the loss (1), or in other words whether the risk had at that time 
attached. This question is discussed elsewhere (?«), 

The charterer, as well as the shipowner, may have an insurable 
interest in freight, because a loss of the goods causes a loss of the 
bill of lading freight, but whether as a general rule his insurable 
interest is not limited to the excess of the bill of lading freight over 
the^ charterparty freight, is a question which has not yet been 
decided. It may to some extent depend upon the terms of the 
charterparty (?;), Such excess of the bill of lading freight may be 
insured as ‘‘ profit on charter ” (o). 

733. In the case of advance freight, the person advancing the 
freight has an insurable interest in so far, but only in so far, as 
such freight is not repayable in case of loss (p) ; whether the money 
advanced is or is not repayable in case of loss depends upon the 

terms of the charterparty or other agreement under which the money 
is advanced ( 7 ). 

So a passenger who has paid his passage money has an insurable 
interest in it ; but it must be designated in the policy as passage 
money (?’). 

Sub-Sect. 4. — Vendor and Purchaser. 

734. As long as the vendor of a ship or of goods retains any 
interest in the property, he can insure it to the extent of such 
interest. Thus where the owner of a ship has sold her under a 
contract which binds him to pay the purchaser £500 if a loss 
should happen within three months, he has an insurable interest 


p. 365, ante ; see also judgments of Brett, J., and Bramwell, B., in Ranhn 
V. Potter (1873), L. E. G H. L. 83, at pp. 98, 133. For the meaning of 

“ freight ” when used to describe the subject-matter of the policy, see p. 365, 
ante. 

(l) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 6. 

(m) As to commencement and duration of the risk, see pp. 381 et seq.y pcst.^ 

(n) See Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 16 (2). In I’yidcd 
States Shipprnej Co. v. Empress Assurayice Corporattorif [1907] 1 K. B. 259 (a (^se 
of sub-charter), the decision of Cha^^xell, J., was against the limitation, ms 
judgment was affirmed, but without deciding any question of law, S. C., [1998J 
1 K. B. 115, C. A. 

( 0 ) As/ar tfc Co. V. Blundell, [1895] 2 Q B. 196. 

(?>) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 12. 

(v) See, further, title Shipping and Navigation on this question. lo® 
following are the principal cases bearing upon it : — Be Silvale v. Kendall (ISloJi 
4 & 8. 37 ; Manfield v. Maitland (182l\ 4 B. & Aid. 582, 585; Wtlion v. 



(r) See :Marme Insurance Act, 1906 (6 lildw. 7, c. 41), s. 90, Sched. I., r. 
Benoon v. Home and Colonial Assurance Co. ^1872), L. E. 7 C. P. 341 ; and se 
p. 365, ante. As to the shipowner’s right to insure against his obligations o 
passengers, in case of loss, under the Merchant Shipping Act, 1894 (57 A o 
Viet. c. 60), ss. 328—335, see p. 369, ante. 
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Interest. 


to the extent of that sum (s). But when the property which is the 

subject-matter of the contract of sale has completely passed from 

the vendor to the purchaser, or when it has under the contract of 

sale become completely at tlie purchaser's risk, the vendor ceases 

to have any insurable interest(/), and, conversely, the purchaser 

accjiuies one. thus a contract for the sale of goods to be supplied 

on boaid a particular vessel may he so framed that the property 

in them and the risk of their loss do not pass to the purchaser 

until a complete cargo has been loaded (a) ; or the contract may 

be so flamed that the property in and the risk as to any part of 

the goods pass to the purchaser on shipment. In the former 

case the purchaser lias no insurable interest until the complete 

■ ; in the latter case he acquires an insurable 

interest on any part of the poods then shipped. 

An unpaid vendor of goods has a right of stoppage in transitu if liiclitot 

the purchaser has become insolvent, and the goods are stopped 

before they get into the purchaser’s possession, and before he has 

transferred them to a sub-purchaser by indorsement of the hill of 

lading ; hut it follows from the above principles that he has no 

insurable interest unless and until he has effectually stopped the 
goods in transit [h). ^ 


Suij-Sect. b.—Mortfjatjor and MorUjwfce. 

735. 'Where the subject-matter insured is mortgaged, the mort- Mort,iragor 
gagor has an insurable interest in the full value thereof, and the 

mortgagee has an insurable interest in respect of any sum due or to 
become due under the mortgage. 

A nmrtgagee, consignee, or other person having an interest in 
the subject-matter insured may insure on behalf and for the benefit 
•of other persons interested as well as for his own benefit (c). 

The mortgagor has an insurable interest in the full value of the 
property insured, even though it be mortgaged to its full value, 
because in case of loss he would not only be deprived of the pro- 
peity, but would also remain liable for the mortgage debtfd). 


(s) Iked V Cote (1704), :i liurr. ljI2; compare Xorth of Knytand Oil-cake Co 
V. Arehanycl hi.wranre Vo. (ISTol, L. P. 10 Q p ^ 

I 1' «•) V. Harford (18.79). 29 

n. J. (LX.) J(, (termination ot nsk by tramsfer of property); .Sem/rare v tiioa 

m (l. c.) ,01 , l„yli.s V. Siod- (18.S.,), 10 App. ('as. 203. As to the (|iie.stion 
whether and when under a contract for the sale of goods the proiiertv pisses to 
le purchaser or is at his risk, .see Fraynno v. /.o,i,i (1825), 4 B Ikio ‘'19- 

JJS ; and title Sale OF (iooDs v j 

1 (18'6), 
/admid being e.pially divided) ; Colouial Insurauee Co. of Xew 

M rv Insuraore Co. (KSSO), 12 Ap],. Cas. 128, P. C. 

p 2Sfi (1829), 10 n. & C. 99; Aruould on Marine Insurance, 

with linniTh after a loss by any election made 

Si P- S.\le of Goods; 

oiiii'piNG AND Navigation. 

. (0 Marine Insurance Act, 1900 ((> Kdw. 7 c II' s 14(11 ('U As to tho 

m erest of persons entitled to indeiinity, see’p 3T4,%st! ' 

( ) AUtoa V. Campbell (1 , ,9), 4 Pro. Pari. Cas. 470; Ward v. Beck (18G3), 13 
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When the mortgagor has covenanted to insure the mortgaged 

property on account of the mortgagees, he holds the proceeds in 
trust for them (r). 

As regards the mortgagee, the amount recoverable by him under 

a polrcy effected by him will deperid upon the intention he had in 

effecting it.^ If he intended the policy to cover the whole interest (/), 

that is, his own interest and that of the mortgagor, he can 

recover the whole amount insured, under trust as to the surplus, to 

hold it for the mortgagor ; but if he intended it only to cover his 

own interest as mortgagee, he can recover only to the extent of 
the mortgage debt (g). 


Trustee. 


Consignee. 


Sub-Sect. G. — Trustee and Consignee^ 

^ 736. A trustee who has the legal interest in the subject-matter 
insured may insure in respect of such interest to the full value of 
the subject-matter, and may recover the whole amount, alleging the 
interest to ^ be in himself, and he will then hold such amount in 
trust for his ccstid que trust (//). 

737. A consignee who at the time of the loss has a lien or 
charge on the property in respect of advances, and an indorsee of a 
bill of lading to whom a general balance is due, can effect an insur- 
ance on their own account, and can recover, averring their interest 
to be in themselves to the amount of their lien, charge or balance. 
Ihey can also protect in the same insurance their own interest and 
the interest of other parties in the property, averring the interest 
to be in themselves and in those other parties (/). A consignee who 
at the time of the loss has a mere naked right to take possession 
can recover on a policy effected by him, but only if he alleges the 
interest in the consignors and also proves that the latter have 
authorised, or subsequently adopted, the policy (/.). 


C. B. (x. s.) GG8 (an iustruiuent which is iu form an absolute transfer may be 
shown to be a mortgage). 

^[e) Ladhroke v. Ace (1850), 4 De G. & Sm. lOG, 119; Swan and Cleland's 

(iraving Dock and Slipway Go. v. Maritime Insurance Co. and CrosJiaWf [1907] 

1 K. B. IIG, 121; compare Levy ct* Co. v. Merchants' Marine Insurance Co. 
(1885), 52 L. T. 263. 

{/■) See Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 14 (2). 

(f/) Irving v. Richardson (1831), 2 B. & Ad. 193 ; CarruthersY. Sheddon (1815), 
G Taunt. 14, 17 ; Williams v. North China Insurajice Co. (1876), 1 G. P. D- 757, 
G. A. Compare, however, Denoon v. Home and Colonial Assurance 
L. E. i C. P. 341 ; some parts of the judgment in the last case are difficult 
to reconcile with the other cases. 

(//) Lucena v. Craufurd (1806), 2 Bos. & P. (x. r.) 269, II. L., per Lord Eldox, 
atpp. 323, 324 ; Ehswortk v. Alliance Marine Insurance Co. (1873), L. E. 8 G. P- 
696, per Brett, J., at p. 638. 

(i) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. H (2). This 
provision embodies the law as laid down in Wolff v. Horncastle (1798), 1 Bos. 
ct P. 316; Hill V. Secretan (1798), 1 Bos. & T. 315; Robertson v. Hamilton 
(1811), 14 East, 522; Carruthers v. Sheddon, supra. See also Sutherland \- 
Pratt (1843), 12 M. & W. 16; Hihhert v. Carter (1787), 1 Term Eep. 745, 
Castellain v. Preston (1883), 11 U. B. D. 380, C. A., per Bowen, L.J., atp. 398. 

{k) Lucena v. Craufurd, supra, per Lord Eldox; Seagrave v. Union Marine 
Insurance Go. (1866), L. E. 1 C. P. 305, per Willes, J., at pp. 319, 320- 
VMiether an equitable consignee to whom at the time of the loss the legal 
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A consignee has an insurable interest in his commission if at the sect. 7. 
time of the loss he has a binding contract for the consignment Insurable 
to him of a cargo (/). Interest. 


Sub-Sect. T. — Captors, Interest in 

comraission. 

738. Captors, prize agents and others very often effect policies on captors, prize 
captured property. The captors generally are in possession of the a^?ent.s etc. 
property captured, and are liable to pay costs and chcarges if they 
have taken possession improperly, and are also liable to render back 
property if it should turn out to be neutral. They therefore have 
an interest in the property (m). 


Sub-Sect. S. — Bottomry ami Rrspoiuhntiu. 

739. The master or any member of the crew of a ship has an interest of 
insurable interest in respect of his wages (^0- masteror 

The lender of money on bottomry or irspomleniia lias an iusur- 
able interest in respect of the loan (u), liecause the borrower is 
discharged from liability if the ship or goods which are h 3 ’pothe- 
cated be totally lost (p). 

In order that an assured may be entitled to recover under 
a policy on bottomry or respondodia, the bond or instrument of 
hypothecation must be legally valid, creating a maritime risk ; and 


property in the "oods has not passed, but who was beneficially interested in the 
whole of them, can recover the full value on an averment of interest in himself 
alone, or whether he must also aver the interest of the other parties, is a question 
on which the Court of Common Pleas was equally divided in Ehsworth v. 
AlHance Marine Insurance Co, (1873), L. R. S C. P. oOb, but this question caii 
only be material when there are peculiar circumstances, such as existed in 

that case, which make the plaiutitf unwilling to aver the interest in himself 
and the consignor. 

(/) See Wardi^ Co., Ltd. v. II fir it Co. (1899), 4 Com. Cas. 216, Mathew, 
J., at p. 223 (shipowner has insurable interest m commission payable b}' him in 
case of loss). Compare Kmu v. Wood (1808), 1 Camp. 343; Buchanan ilc Co, v. 
I'aher (1899), 4 Com. Cas. 223, per BiGU.ui, J., at p. T2(j, 

{in) Boehm y. Bell (1799), 8 Term Eep. 134, 161 ; Lucena v. Cranfnrd (1806), 
- R-) II. L., per J,ovd Eldon, at pp. 323, 324. Captors and prize 

agents will, according to the present practice, aver the interest to be in themselves 
and the or some one or more of them, and that the insurance was effected 

on behalf of the person so interested, and in so far as the captors have not an 
insurable interest in the property the Crown can obtain the benefit of the 
policy. On this subject see Le Vras v. I/uyhes (1782), 3 Doug. (ic. b.) 81, as 
explainediii Liicena v. Cran/urd, supra ; Crau/urd v. Hunter (1798), 8 Term Rep. 
13; v. Vaughan (1809), 11 East, 619; Bouth v. Thompson (1811), 13 

East, 1(4, 284 283 ; Devaur, v. Steele (1840), 6 Ring. (x. c.) 338, 370. The 
Naval Inzo Act, 1864 (27 & 28 ^ ict. c. 23), s. 33, enacts that nothing therein 
sha 1 give the captors any right in prize ships or goods, and that they shall 
continue to take only such interest (if any) as may be granted them by the 
Crown. See title Prize Law axd Jubisdictiox. ^ 

(/OJ^Iarine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 11. Previously to the 

c It was iield on grounds of public policy that an insurance of his wages 

oy luember of the crew, as distinguished from the master, was invalid. 

..i?i ® b^tory of the subj'ect, see Arnould on Marine Insurance, s. 241; 

and see title bmrpiXG axd NAyiGATiox, 

(o) Marine Insurance Act, 190G (ti Edw. 7 , c. 41), s. 11. 

necessity of specifically describing such interests in the policj^ 

Zl nature and incidents of bottomry or respondentia, 

face title Siiippixo axd Navigaxiox. 
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therefore nothing can be recovered under the policy if the money 
be made repayable in any event, and whether the property 
hypothecated be or be not lost on the insured voyage (q). 

The borrower on bottomry or respondentia, like a mortgagor, 
continues to have an insurable interest in the hypothecated ship or 
goods, inasmuch as the debt is discharged only if the property 
be totally lost(?-). 

Sub-Sect. 9. — Shareholders in Companies. 

740. ^ There may be an insurable interest in an adventure with- 
out an insurable interest in any of the property at risk. Thus a 
shareholder in a company is not a part owner of the property of the 
company, inasmuch as such property belongs to the company, v^hich 
is a legal entity independent of its shareholders (s) ; yet a share- 
holder in a company established for the laying down of an electric 
cable has an insurable interest in the adventure ^yhich he can protect 
by a properly-worded policy {t\ 

Sub-Sect, 10. — Interest of Person entitled to he Indemnified hy Another. 

741. The owner of insurable property has an insurable interest 
in respect of the full value thereof, notwithstanding that some 
third person may have agreed, or is liable, to indemnify him in 
case of loss (a). Thus, where the owner of a vessel lets her out 
under a contract of affreightment to a charterer who covenants, in 
case of loss, to pay him her full value, he has a right to insure to 
the full amount ; for he is not bound to trust exclusively to the 
credit of the charterer (t). So also the owner of goods may insure 
them for their full value, and in case of loss recover that amount 
from the underwriter, although the carrier may also be liable to 
indemnify him against their loss (c). In such cases the underwriter 
will be subrogated to the rights of the assured against the party 
liable to indemnify him {d). 


{q) Simonds v. Hodyson (1832), 3 B. & Ad. 50; Stainhanh v. Fennmj{l^o\\ 
11 C. B. 51 ; Stainhank v. t^hepard (1853), 13 C. B. 41S. 

(r) It seems, however, on principle, open to much doubt whether the assured 
in case of a total loss of the property hypothecated can recover anything more 
than the excess of the insurable value of the property over the amount of the 
debt. 

(5) R. V, Arnaud (1S46), 9 Q. B. 806 ; Salomon v. Salomon & Co.^ Salomon 
& Co. V. Salomon j [1897] A. C. 22. See title Companies, Yol. Y., p. 12. 

[t) Marine Insui'ance Act, 1906 (6 Edw. 7, c. 41), s. 5 (2) ; JVi/son v. Jones 
(1867), L. R. 2 Exch. 139, Ex. Ch. ; compare Paterson v. Harris (1862), 2 B. & 

814 (where a shareholder in a telegraph company was held, by reason of the 
peculiar wording of the policy, to have insured the electric cable'itself ; it is t® 
be observed, however, that ‘in that case the interest of the assured was not 
traversed). 

(a) Marine Insurance Act, 1906 (0 Edw. 7, c. 41), s. 14 (3). As to indemnity 
generally, see title Guarantee, Yol. XY., pp. 444 et seq. 

U)) Hobbs V. Hannam (1811), 3 Camp. 93. 

(r) The carrier has also an insiu'able interest ; see Marine Insui’ance Act, 199o 
(6 Edw. 7, c. 41), s. 3 (1) (c) ; and p. 369, ante, and cases there cited. ^ 

{d) As to subrogation, see, generally, titles Equity, Yol. XUL, p- 1^9 , 
Guarantee, Yol. XY., p. 509 ; and p. 490, post. 



Part I.— Marine Insurance. 


376 


Sub-Sect. 11. — Ihimurance. 


Skct. 7. 

Insurable 

Interest. 


Subject* 

matter. 


Reinsurance 

clause. 


742. The insurer, inasmuch as he is liable on a policy of insur- 
ance, may insure against the risk ^Yhich he has taken upon him- 
self. This second contract of insurance is called a contract of Reinsurance, 
reinsurance. Contracts of reinsurance were made legal in 18G4 (c), 
and now under the Marine Insurance Act, 190G(y ) the insurcn' 
under a contract of marine insurance has an insurable interest in 
his risk, and may reinsure in respect of it (/). ^ 

The subject-matter of the reinsurance on ship, freight, goods, or 
whatever it may be, is the same as that of the original insurance, 
though the interest of the reassured is different from that of the 
original assured, and arises from the fact that the reassured is 
the underwriter under the original policy (g). 

As it is generally unnecessary to state in the policy the nature 
of the assured’s interest, the fact that the contract is one of rein- 
surance need not necessarily appear on the face of the policy (/O- 
In English policies it is, however, almost the universal practice to 
insert a clause, often called the “ reinsurance clause,” to the follow- 
ing effect: “Being a reinsurance, subject to the same clauses and 
conditions as the original policy, and to pay the same as may be 
paid thereon ” (0. 

743. Unless the policy of reinsurance otherwise provides, the 
original assured has no right or interest in respect of such reinsur- 
ance (A') ; the original contract of insurance and the contract of 
reinsurance are two distinct contracts, and the reassured remains 
solely liable on the original insurance, and alone has any claim 
against the reinsurer. It, therefore, follows that the reinsurer is 
bound to pay tlie whole amount of the loss to the trustee of an 
insolvent insurer and not merely the dividend which the original 
assured receives from the estate. This is true even when the 
reinsurance policy contains the reinsurance clause ; for this clause 
does not prevent the reassured from recovering from his under- 
writer as soon as the loss happens and before the former has paid 
his assured (/). 

744. Subject to any provision to the contrary in the reinsurance Proof of 
policy, the reassured, in order to recover from his underwriter, must 


Original 
assured has 
no interest. 


(e) Inland Revenue (Stamp Duties) Act, 18G4 (27 & 28 Viet. c. 50), s. 1. 

(/) 0 Edw. 7, c. 41, s. 9 (1). 

(.v) Nthon V. i'hnin'eas Assurance Cai'imraixon ^ [1905] 2 X. B. 281, C. A., ]>er 
Mathew, L.J., at p. 285 (reinsurance not a contract of indemnity to which 
R. S. C., Ord. 10, r. 48, a.s to third party procedure, applies). 
li) Mackenzie v. Whitworth (1875), 1 Ex. D, 00, 0. A. 

i) As to non -incorporation of clauses which are inapplicable, see Jloine 
Insurance Co. of New York v. Victoria-Moxttreal Fire Insurance Co., [1900] A. C. 
59, P. 0. (lire). As to the construction of particular clauses, see Insuraiwe Co. 
of North America v. Ncrrth China Insurance Co. (1898), 4 Com. Cas. 07, C. A. ; 
lie Law Car and (General Insurance Corjx/i'ation, Ltd., [1911] W. N. 91 ; affii'ined, 
[1911] AV. N. 101, C. A. (reinsurance by one company with another of all 
its risks). 

{k) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 9 (2). 

(/) Re Eddystone Marirxe Insurance (o., E.c xiarte Western Insurance Co., [1892] 
2 Ch. 423. 
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prove the loss in the same manner as the original assured must 
have proved it against him, and the reinsurer can raise all defences 
which were open to the reassured against the original assured (w). 
This IS evident in the case of the reassured seeking to recover from 
his underwriter before he has paid under the original insurance, 
and it seems that the same is true of the reassured who has 

^ j smucli as it would be inequitable 

tor him to renounce any of his defences so as to prejudice the 
reinsurer. How far this last proposition is true in case of the 

policy containing the reinsurance clause is doubtful. This much, 

however, is, it is submitted, clear ; the reinsurer will be, under the 
reinsurance clause, obliged to pay what the reassured has paid to 
his assured, unless it be proved that he w^as not legally bound to 
make such payment. On the other hand, it seems probable that 
the reassured cannot recover from his reinsurer any sum paid by 
him which a prudent underwriter would not have paid, unless he 
has done so with the consent of the reinsurer («)• 

745. The effect of the suing and labouring clause in the original 
policy or in the reinsurance policy upon the liability of the 
reinsurer is dealt with elsewhere (o). 

Clauses which are contained in the original insurance, if they 
are usual clauses, such as the so-called “ continuation clause ” or the 
‘‘ warehouse to wwehouse clause,” are considered to be incorporated 
in a reinsurance policy, in the usual form, if they are not 
inconsistent witli its express terms (p). 

The reinsured need not give notice of abandonment in case of a 
total loss (q). 


(m) The reinsurers are entitled to an affidavit of ship’s papers, though they 
are not in the custody of the jdaintiffs [f'hina Traders' Insurance Go. v. Roifol 
Exchamje Assurance Ccyrporaiwn, [1S98] 2 Q. B. 187, C. A.). 

(n) Chippendale v. Holt (1895), 1 Com. Cas. 197 ; Marten Steamship Owners' 
Underwritim} Association (1902), 7 Com. Cas. 195; Western Assurance Co. of 
l oronto V. Poole, [1903] 1 K. B. 376, 386 ; and see 1 Parsons, Marine Insurance, 
1st ed., p. 299, n. 

(o) See p. 343, ante, and p. 456, pos^; Uzielli Boston Marine Insurance to. 

(1884), 15 Q. B. D. 11, C. A. As to the meaning of a clause in the iiolicy of re- 
insurance that no claim shall attach for salvage charges, see Western Assurance 
to. of loronto v. Poole, [1903] 1 K. B. 376 (where it was held that the clause 
excluded the defendant’s obligation to contribute to the suing and laboui'ing 
charges, notwithstanding the omission to delete the iirinted clause imposing 
that obligation). 

(p) Jopce V. Realm Insurance Co. (1872), L. E. 7 Q. B. 580 (outward cargo 
considered homeward interest); Franco- Hunijarinn Insurance Co. Merchants 
Marine Insurance Co. (1888), Shipping Gazette Weekly Summary, 15th June, 
Charlesworth v. Fahcr (1900), 5 Com. Cas. 408 ; Martin v. Nippon Sea and 
Land Insurance Co. (1898), 3 Com. Cas. 164 (conveyance and transhipment 
risks) ; Lower Rhine and urtemlnnuf Lnsurance Association v. Sedgwwk, 189^] 

1 Q. B. 739; reversed, [1899] 1 Q. B. 179, C. A. (where the question whether 
a reinsurance can cover risks on a policy not in existence at the date o| 
reinsurance, answered in the affirmative by'XEXXi-UY, J., was left undecided 
by the Court of Appeal), For a clause inapjdicable to reinsurance and therefore 
rejected, see Home Insurance Co. of New York v. Vidor ia-Monireal Fire Insurance 
Co., [1907] A. C. 59, P. C. (fire policy). 

(?) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (9); Uzielli v. Boston 
Marine Insurance Co., supra. As to notice of abandonment, see, fui-ther, 
p. 486, post. 



Part I.— Marine Insurance. 


877 


Sub-Sect. Vl.— Waijeriitij rolicus. 

746 . At common law insurances by way of gaming or wagering 
were valid, but a policy which did not contain a clause expressly 
dispensing with proof of interest, or which did not otherwise 
show that the contract was not intended to l)e one of indemnity, 
was deemed to be a contract of indemnity on which the assured 
could not recover without proof of interest (/ ). A policy expressly 
made “interest or no interest” or “without further proof of 
interest than the policy itself” or “without l)enetit of salvage 
to the insurer,” is commonly called a “p. p. i. policy” (that is, 
policy proof of interest) or “ an honour or wager policy” (rt). 

In 1845 it was enacted that all contracts or agreements by way 
of gaming or wagering shall be null and void (/>). This applies 
to all insurances which are really wagers, whether or not they be 
in the form of p. p. i. policies. But a p. p. i. policy is not neces- 
sarily inconsistent with the assured having an insurable interest ; 
indeed, it often happens that such a policy is effected by persons 
who have an insurable interest but who wish to avoid the difficulty 
of proving it. In such case the policy would not be a wagering 
contract within this provision (c). 

The Marine Insurance Act, 1906 (d), provides that : — 

(1) Every contract of marine insurance by way of gaming or 
wagering is void (c). 

(2) A contract of marine insurance is deemed to be a gaming or 
wagering contract (i.) where the assured has not an insurable 
interest, as defined by the Act, and the contract is entered into with 
no expectation of acquiring such an intei'est ; or (ii.) where the 
policy is made “interest or no interest,” or “without further 
proof of interest than the policy itself,” or “without benefit of 
salvage ” to the insurer, or subject to any other like term : provided 
that where there is no possibility of salvage, a policy may be 
effected without benefit of salvage to the insurer {/), 


Sect. 7. 

Insurable 

Interest. 

Uaminp: and 

watering 

policies. 


P. j). i. 

l>olicy.” 

(Jaming Act, 
isir,. 


Marine 
Insurance 
Act, 1000. 


747 . A still more modern statute (//) declares every contract of 

marine insurance effected by any person not having a bond jide 


(/■) Lncena v. Craufunl (1806), 2 Bos. & P. (x. a.) 26!», II. L., Lord Eluox, 
at p. 321 ; Consins v. NantfS (ISll), 3 Taunt. 313, Ex. Ch. 

(а) By the Marine Insui'ance Act, 1743 (19 Geo. 2, c. 37) (which, however, did 
jiot extend to Ireland {Keith v. Proiection Marine Insnruiu-e (.'o. (1SS2), 10 Ij. Pi. 
Ir. 31), nor to foreign ships {ThelUisson v. i'Vfic'Aer (ITSO), 1 Doug. (k. b.) 315) ) ; 
such p. p. i. policies, as well as all other policies by way of gaming and wager- 
ing, if they were insurances on British ships, or cargoes, or interests relating to 
the same, were, with certain unimportant exceptions, prohibited. Sec on this 
enactment (now repealed, note (d), infra) Alikina v, Jupe (1877), 2 C. P. D. 373 ; 
Jkrridge v. Man On Insurance Co. (1887), 18 Q. B. D. 346. C. A., following S7nitli v. 
Iteynolds (1856), 1 H. & N. 221, and l)e Maitosv. North (1868), L. E. 3 Exch. 185. 

(б) Gaming Act, 1845 (8 & 9 Viet. c. 109), s. 18. As to wagering contracts, 
in general, see title Gamixg and Wageiuxg, Yol. XV., pp. 265 et seg, 

('') Wilson V. Jones (1867), L. E. 2 Exch. 139, 146, Ex. Ch. 

(d) 6 Edw. 7, c. 41, repealing (see s. 92, 8ched. II., ihid.) the Marine 
Insurance Act, 1745 (19 Goo. 2, c. 37) (see note (a), supra), hut leaving untouched 
the Gaming Act, 1845 (8 & 9 Viet, c, 109), s. 18 (see note (h), supy-a). 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 4 (1). 

(/) 1 bid., s. 4 (2). 

{<j) Marine Insurance (Gambling Policies) Act, 1909 (9 Edw, 7, c. 12), s. 1. 


Marine 
Insurance 
(Gambling 
Policies) Act. 
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Insurance. 


Sect. 7. 

Insurable 

Interest. 


by any Derson effected 

above specified (?), to be a “ contract by way of gambling on loss 

teSs r it (if these 

m are guilty of a criminal offence punishable 

on summary conviction (j). ^ 


Sect. 8. — Valued Policies. 


Valued or 
unvalued. 

Definitions. 


Usual clause. 


Sub-Sect. \,~DeJinition: Conclusivmess of Valuation. 

748. A policy may be either valued or unvalued. 
cnKin^f ue policy is one which specifies the agreed value of the 
11 / insured (/»:) ; an unvalued, or, as it is frequently 

a e , an open, policy is one which does not specify the value of 

leaves it to be subsequently ascertained (/). 
e policy usually contains the following clause ; — “ The said ship, 
c., goods and merchandise, etc., for so much as concerns the 
assured, by agreement between the assured and assurers in this 
policy, are and shall be valued at The difference in form 

e ^661^ a unvalued policy is that in a valued policy 

le blank is filled up with the sum at which the parties agree to 
\a ue the subject-matter insured, whereas in an unvalued policy it 
IS lett in blank.^ The difference in legal effect between the two 
policies IS that^ in the case of an unvalued policy the value of the 
subject-matter insured is not admitted but has to be subsequently 
ascei tamed, whereas in the case of a valued policy, unless it be 
voidable on the ground of fraud or for some other reason, the value 

1 ^ policy is as between the insurer and assured conclusive 
ot the value of the subject intended to be insured {m). Thus, if a 
s ip that has been worth £8,000 be so much injured that she is not 

being unknown to the assured, he 
f upon her, whilst in that condition, by a policy 

01 £5,000, valued at £8,000, and after the policy has attached the 


in(u)/n includes charterer (Marine Insui’ance (Gambling Policies) Act, 

1909 (9 Edw. 7, c. 12), s. 1 (8)). V b ^ 

(i) See p. 377, ante; Marine Insui-ance Act, 1906 (6 Edw. 7, c. 41), s. 4 (2) (b). 

nr/o^ Act, 1909 (9 Edw. 7, c. 12), s. 1 

iij, t-j. Ine penalty is imprisonment, with or without hard labour, for not 
exceeding six months, or a fine not exceeding £100, and, in either case, forfeiture 
to the Crown of the proceeds of the conti-act (ibid,, s. 1 (1) ). Proceedings may not 
be mstituted without the consent of the Attomey-General (in Scotland the Lord 
Advocate) (tbid.^ s. 1 (3) ) ; nor, in the case of a person not in the shipowner’s 
employment, until he has had an opportunity of showing that the contract was 
not a gambhng contract, and information given by him for this purpose is not 
in proceedings under the Act to be evidence against him (ibtd., s. 1 (4) ) ; but as 
against such a person a contract in the terms above specified (“interest or no 
interest etc.) is deemed to be a gambling contract unless the contraiy i^* 
proved [ibid., s. 1 (5)). There is in England an appeal to quarter sessions 
[and., s. 1 (7) ). As to procedure on such appeals, see title Magistrates. 

(/c) Marine Insui'ance Act, 1906 (6 Edw. 7, c. 41), s. 27 (1), (2). 

(^) Ibid., s. 28. 

(ni) Ibid., s. 27 (3). 
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vessel is wholly destroyed by a storm, the valuation is binding, and 
the assured is entitled to recover £6,000 (ii). 

Sub-Sect. 2. — Over-valuation as Ground for avoidimj the Polinj. 

749 . As long as the contract of insurance is unimpeached the Over-valua- 
valuation is binding on the parties, but over-valuation may be a 
ground for avoiding the contract. Thus, if the over-valuation be 
part of a scheme for defrauding the underwriters, the policy will be 
voidable (o). Similarly an over-valuation made in order to cover a 
gambling transaction will avoid the whole contract; for instance, 
where an insurance is made in the sum of £‘2,000, and it is proved 
that the interest of the assured amounted to a cable only(p). 

Thirdly, an over-valuation, although not fraudulent, may be so 
great as to constitute a material fact, the concealment of which will 
entitle the underwriter to avoid the policy 


Skct. 8. 

Valued 

Policies, 


Sub-Sect. a. — Optniwj Valualioa where Whole l^uhjed-maitfr is not at PtisJ:. 


750 . The parties, however, are only bound by the valuation as Valuation 
far as it goes, and it is therefore always competent to the under- 
writer to show that part only of the subject intended to be valued ° 

in the policy was actually at risk (r). For instance, if the insurance 
be on a cargo valued at L‘3,000, and the goods at risk amounted 
only to half a cargo, the underwriter in case of total loss is 
liable only for .£1,.'500. Similarly, if freight be valued at £6,000 
and be intended to be freight for a full cargo, and only one-half of 
such a full cargo is loaded, the underwriter in case of total loss 
is liable only for £3,000. In this sense, and to this extent only, 
can the valuation be opened in the foregoing and similar cases (s). 


(?i) Barlcir v. •fanson (18()8), Iv. 8 P. 3(1.';; MooihoJe. v. Olohe Manne 
Insttrauce Ok, [1890] 1 (i. li. K*.'). K-\cept f'*r the purpose of {letenuiiuii<< 
whether there has been fi coiistruetive total loss (Marine Insurance Act, 1900 
(0 Kdw. 7, c. 41), 8. 27 (4), see p. 484, /W), the valuation is bindin”: generally, 
and nut merely in cases where the ([uestiou is as to the amount payable by 
underwriters in case of loss, for the valuation constitutes as between the 
parties a conclusive admission as to the value iif the subject-matter to wliich 
it refers (Miiirhead v. Forth awL Xorih 8Va Steamhoat Mi'tnal Insnrante 
Association, [1894] A. C’. 72, 79). It has been hold, for example, to be binding 
on the parties to the contract with reference to questions of general average, 
contribution and subrogation [Sfca)nship Balmoral ('o. v. Marten, [1902] 
A. C. 511; North of Ftajlaml Insurame Association v. Armstromj (1870), 
L. It. 5 U. B. 244). jsee pp. 471, 498, post. 

(o) Ilaujh V. I)e la Four (1812), 8 Camp. 819; Marine Insurance Act, 190G 
(6 Edw. 7, c. 41), s. 27 (8). 

(p) Lewis V. (1701), 2 Burr. 11G7, 1171. 

(7) loiiides V. Pender (1874), L. B. 9 (b 15. 581. See also the memorandum 
of WiELES, J., cited by Mathew, J., in Herrimj v. danson (1895), 1 Com. Cas. 
177, 178. As to avoidance of the policy, ^ee pp. 404 ct seq., post. 

(/•) The Marine Insurance Act, 1900 (0 Edw. 7, c. 41\ s. 75 (2), enacts that : 
“ Nothing in the provi.sious of this Act relating to the measure of indemnity 
.shall affect the rules relating to double insurance, or prohibit the insurer from 
disproving interest wholly or in part, or from showing that at the time of the 
loss the whole or any part of the subject-matter insured was not at risk under 
the policy.” 

(-s) For cases in which the valuation was opened because the whole of the 
subject intended to be valued was not at risk, see Forbes v. Aspinall (1811), 13 
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IXSUKAXCE. 


Sect. S. 

Valued 

Policies. 


Double 

insurance. 


Over- 

insurance. 


Valued policy 


The question as to what was intended to be valued in the valuation 
clause depends upon the intention of the parties, and such inten- 
tion IS to be ascertained from the words of the clause, having re^^ard 
to the ciicumstances under which the contract of insurance was 

made(0. 

Sect. 9. — Doiihle Insurance, 


Suu-Sect. \,—Befinition: 


Iffcd as between Assured and Insurer. 


751. here two or more policies are effected by or on behalf of 
tlie assured on the same adventure and interest, or on any part 
thereof, and the sums insured exceed the indemnity allowed by the 
Act, the assured is said to be over-insured by double insurance (a). 

here the assured is over-insured by double insurance, the 
assured, unless the policy otherwise provides, may claim payment 
frona the insurers in such order as he may think fit, provided that 
he is not entitled to receive any sum in excess of the indemnity 
allowed, by the Act(/>). Thus, if a merchant, the value of whose 
whole interest is £3,000, first effects a policy on this interest at 
Liverpool for .£2,000, and then another policy on the same 
interest at London for £3,000, he can recover the whole amount 
of £3,000 on the London policy. 

Where the policy under \Yhich the assured claims is a valued 
polic}^ the assured must give credit as against the valuation for any 
sum received by him under any other policy without regard to the 
actual value of the subject-matter insured ; and where the policy is 
an unvalued policy, he must give credit as against the full insurable 
value for any sum received by him under any other policy (c). The 
result is that the amount recoverable may sometimes depend on 
the order in which actions on different policies are instituted. Thus, 
if a shijD be insured by policy A for £2,000 valued at £4,000, 
and by policy B for £2,000 valued at £3,000, and there be a total 
loss, the assured can recover £2,000 on policy B, and then claim 
£2,000 on policy A. But if he first receives from the underwriters 


Last, 323,327 (freight); Eukman v. Carstairs (1833), .5 3. & Ad. 651 ; lohin 
V. Harford (1864), 17 C. 3. (x. s.) 528, Ex. Oh. (goods) ; and see note [t), 

(0 II illiams v. North China Insurance Co. (1876), 1 C. 3. D. 757, C. A- , 
Demon v. Horae and Colonial Assurance Co. (1872), L. E. 7 C. F. 341 ; The Matn, 
[1894] P. 320. In club insurances on freight, it is a common rule that “in the 

event of the total loss of a ship, the amount insured shall be deemed the owner s 

interest at risk, and he shall be paid such amount whether the vessel be loaded, 

in ballast or under charter.” .Such a clause amounts to a binding valuation o 

the freight covering whatsoever may be the nature of the freight lost by 

of the total loss of the ship. As to mutual insurance clubs, see p- o04, 
]>ost. 

{a) Marine Insiu-ance Act, 1906 (6 Edw. 7, c. 41), s. 32 (1). 

(5) s. 32 (2) (a). This provision embodies the law as laid down in 

i\ea'5y v. Heed (1763), 1 Wm, 31. 416; Rogers v. Daris (1776), 2 Paik ou 

Insurance, 8th ed., p. 601. The Continental law^on this subjectdilfersfromt e 
English law. It generally makes the successive policies protect the propeny 
order of date, and American policies usually contain a clause embodying 
substantially the Continental law. As to the Continental law and the history ol 
the subject, see Arnould on Marine Insm^ance, s. 331. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 32 (2) (b), (c). 
provisions embody the law as laid down in Bruce v. Jwrc5(1863), 1 H. & C. 
which viifually overruled Bousftld v. Barnes ( 1 81 5j, 4 Camp. 228. 
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on policy A £2,000, the sum insured by that policy, then he can 
only claim on policy B the difference between £2,000 and the 
amount of the valuation (£3,000), £1,000. 

Sub-Sect. 2.-~Piinhts of Insurers, infer sc, ami wjainst the Assured. 

752. AVhere the assured is over-insured by double insurance, 
each insurer is bound, as between himself and the other insurers, 
to contribute rateably to the loss in proportion to the amount for 
which he is liable under his contract (d), and if any insurer pays 
more than his proportion of the loss, he is entitled to maintain an 
action for contribution against the other insurers, and to the like 
remedies as a surety who has paid more than his proportion of the 

debt(e). 

Finally, where the assured receives any sum in excess of the 
indemnity allowed by the Act, he is deemed to hold such sum in 
trust for the insurers, according to their right of contribution 
among themselves (,/ ). 


Sub-Sect. 3. — Effect of Tmo or more Instirames in Diftretd [nterests. 


753. Double insurance only arises when two or more policies 
are effected in the same interest. When they are effected to cover 
different interests, there can be no contribution amongst the under- 
writers, but the principle of subrogation then applies and limits 
the amount ultimately paid by all the underwriters to the 
indemnity allowed by the Act(,^/). 


Sect. 10. — Comviencenient, lJura(i(»i, and Area 


([f Risk. 


Sub-Sect, 1. — Time Poficies. 


(i.) ('v/nmencenuid and iJnration of Pid: : 


Co)dinnafian Clause. 


754. The tw^o limits of time prescribed in a time policy (h) deter- 
mine, in the absence of any stipulation to the contrary, the 
beginning and end of the risk, or, in other words, the insured 
period. A time policy, however, may be effected retrospectively 
by the insertion of the ordinary clause “lost or not lost”(0; 
for instance, if a policy is effected on the loth August, 1911, to 


((/) Mariue Insurance Act, 1J)UG (0 Edw. 7, c. -41), s. 80 (1). Speaking 
generally, where several persons are co-sureties for the same debt, and one of 
them is called upon to i)ay more than his share, he is entitled to contribution 
from the others proportionately to the amounts for which each is a surety ; see 
title Guarantee, Vol. XV., p. 52G; Dtrhuj v. Wiiwhehca {Earl) (1787), 1 Cox, 
Eq. Cas. 818, and the notes thereto in 2 IVhito & Tud. L. C., 7th ed., 080 . How 
the total sum paid to the assured should be apportioned as between the different 
underwriters is not settled by the Mariue Insurance Act, 190G (G Edw. 7, c. 41), 
nor by any decided cases or established practice. An attempt to solve this 
problem is to be found in Arnould on Marine Insurance, s. 8.74, 

(e) Marine Insurance Act, 190G (G Edw. 7, c. 41), s. SO ( 2 ). 

(/) / 6 /Vi., 8.32(2) (d). 

(//) See British, and Mei'vaniik Insurance Co. v. London, Lii'er^}Ool,and 

Globe Insurance (70.(1877), 5 Ch, D. 5G9, 57G, 5S4, C. A.,; Oodin v. London 
Assurance Co. (1758), 1 Burr. 489, 495; see also Marine Insurance Act, 190G 
(G Edw. 7, c. 41), ss. 32 (2) (d), 79 ; and p. 494, j)ost. 

(A) For definition of time policy, see p. 380, ante. 

(i) See p. 367, ante. 
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of Risk. 
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Stamp Act, 
1891. 


Finance Act, 
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Marine 
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commence on 1st day on the same month, it will cover any losses 
occurring after the latter date. 

A time policy will cover any loss, whether total or partial, 
occurring (j) during the insured period, although the amount 
of the loss be only ascertained after the expiration thereof. 
For instance, if there be an insurance for six months on a ship 
which has received her death wound some days before, but is kept 
afloat by pumping until after the expiration of the six months, the 
underwriters would be liable for a total loss (k), 

755 . English time policies usually contain a clause, called the 
“continuation clause,” which continues the insurance after the 
expiration of the insured period until the ship arrives at her port of 
destination (Z). But the Stamp Act, 1891 (m), provided that no 
policy of sea insurance made for time shall be made for any 
time exceeding twelve months (m), and as the continuation clause 
usually extended the insurance beyond that period it violated the 
provisions of the Act (n). It was consequently provided by the 
Finance Act, 1901 (o), that a policy of sea insurance shall not be 
invalid on the ground that by reason of a continuation clause it 
may become available for a period exceeding twelve months; and a 
continuation clause is defined as an agreement to the effect that in 
the event of the ship being at sea, or the voyage otherwise not 
completed, on the expiration of the policy, the subject-matter of 
the insurance shall be held covered until the arrival of the ship, or 
for a reasonable time thereafter not exceeding thirty days (o). A 
policy containing such a continuation clause is chargeable with a 
stamp duty of 6(L in addition to the duty otherwise chargeable (o). 

Finally, the Marine Insurance Act, 1906 (j:?), declares that, sub- 
ject to the above provisions of the Finance Act, 1901 (o), ^ hme 
policy which is made for any time exceeding twelve months is 
invalid. The result is that a time policy containing a continua- 
tion clause is valid if stamped with an additional stamp, but if not 
so stamped is invalid. 


(./) It is not enough that a pre-exi.sting injury was discovered , , 

period [Huichim Brothers v. Royal Exchange Assurance (1911), 27 T. L. R- » 
affii'ined (1911), 27 T. L. R. 482, C. A.). 



(0 The continuation clause is sometimes in the following form : Shoul 
vessel at the expiration of the policy be at sea, or in distress, or in a por 
refuge or of call, she shall, provided previous notice be given to the undeiwn e^^ 
be held covered at a pro rata monthly premium to her port of destination. 
is sometimes in a somewhat different form, providing simply that if the 



[1902] 2 K. n. 384, C. A.). 

{m) 54 & 55 Viet. c. 39, s. 93 (2). 

See cases cited cited in note(/\ supra. . o a 

(o) 1 Edw. 7, c. 7, s. 11. By the Revenue Act, 1903 (3 Edw. 7, c. 

policy on a ship under construction or repair, though made for a time exc 
twelve months, is not deemed to be a time policy. 

(j>) 6 Edw. 7, c. 41, s. 25 (2). 
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756. Where the insurance is expressed to he from a certain day 
until another day the risk does not in general commence to run 
until the former day has expired, and tlie risk will continue until 
the expiration of the latter day (</). The time according to which 
the insured period will be measured is, in the aljsence of a con- 
trary intention, the time of the place where the contract of 
insurance is executed, and therefore in English policies that time 
is Greenwich time (r). 

(ii.) Area of Rislcii vorend hy Time Voli<y. 

757. The policy, in the absence of any stipulation to the con- 
trary, covers the ship on whatever voyage or service she may be 
engaged during the insured period (.s). It is, however, now very 
common for the policy to except certain geographical limits, either 
entirely or for certain seasons of the year, as, for instance, 
“warranted no St. Lawrence between 1st October and 1st 
April ” (t). 

758. Where the ship concerned in the adventure is missing, and 
after the lapse of a reasonable time no news of her has been 
received, an actual total loss maybe presumed (a). But in order 
to recover on the policy the assured must prove a loss that has 
occurred within the insured period, there being no presumption 
that the loss took place at a particular time. 

What is a reasonable time is a (juestion of fact ; for instance, if 
the ship has met with some disaster or encountered a violent storm 
during the insured period, or if the ship has failed to arrive at her 
destination within the ordinary time, a loss during the insured 
period may be presumed {h), 

(iii.) Mirf:d Polv'iis. 

759. Time policies are sometimes made in which not only the 
time is specified for which the risk is insured, but in which the 
voyage also is described (c) ; for instance, the insurance maybe “ at 
and from London to Cadiz for six months,” or “from 1st January, 
1908, to 1st June, 1908, at and from Bristol to Marseilles, etc.” 


Sect. 10. 
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ment, 
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and Area 
of Risk. 

wild) tllG 
insuml 
period be;rins 
and ends. 
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by time 
policy. 


No prcsumi)- 
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Mixed 

policies. 


(v) Isaacs V. Royal iHsnranre Co. (1870), L. R. ,3 Kxcli. COG (fli-e). See 
Couth CtaJJordsliire 1 ramways Co. v. CiH-kness aiul AccHcnt As-'invarne Association^ 
[18911 1 (i. 11. 402, C. A. (accident); see aRo ffohu.-<ou <t' Co., lAd. v. Bniaut 
(1890), 1 Com. Cas. GOG. 

(r) See 1 Rhillips, Law of Insurance, s. 949 ; and the Statutes (Definition of 
Time) Act, 1880 (40 & 44 Viet, c.9), s. 1. See also title Time. 

(5) Undyeonv. (1877), 2 App. Cas. 284, sujiplemented hy Thomjuson 

V. Jlopper (1850), 0 E. & li. 172 ; and Faums v. Cars/leid (1850), 0 E. & Ih 192. 
^(t) Birrell v. J)ryer (1884), 9 App. Cas. 045 ; see also Simj/sou Sttamship Co. v. 
J remicr Lnderwriiiny Asso< iution (i905), 10 Com. Cas. 198 ; see also, as to express 
warranty, p. 418, post, and as to mixed polices, the text, infra. 

(a) Maidiie Insurance Act, 19tKi (0 Edw. 7, c. 41), s. 58. 

(5) Reid v. Htandard Marine Insurance Co. (1880), 2 T. L. R. 807; compare 
Rc Rhodes, Rhodes v. Rhodes (1887), 00 Ch. D. 580, 591 (presumption of death). 

(r) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 25 (1). As to extension 
of risk for a period of time beyond the voyage covered by a voyage polic\', 
^^ce p. 384, 
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Effect of 
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Such policies are called “ mixed policies.” Under them the under- 
Auitei ]s not liable for a loss that has not occurred within the 
suied period, nor is he liable for any loss unless the ship 
iginally sailed on the voyage described in the policy and was at 

Sfii-SEcT. 2 . — VoifCKje Policm, 

(i.) Vommmccment cud Duration of Disk on Gcmh. 

f Lloyd’s policy (which is also to be generally 
ound in most other policies) relating to the commencement of the 

goods IS as follows: “Beginning the adventure upon the 

c 1 goods and merchandises from the loading thereof aboard the 

saic s lip a — — . The risk consequently does not attach upon 

tile gooc s until they are actually on board, and the insurer is not 

la e 01 a loss occurring while they are in transit from the shore 
to the ship (r). 

ihe insuier s liability may, however, be extended by express 
words 111 the policy (./ ); and it is usual to insert in it a 
clause such as “including risk of craft to and from the vessel.” 
^^ome policies even contain a still more extensive clause called the 
vaiehousG to Avarehouse clause,” which covers “all and every 
iisk in craft to and/or from the vessel or vessels, and all risks, 
including iiie, from the warehouse of the consignor by any con- 
veyance by land or by Avater, and until safely delivered into the 

consignees and/or their agents ”(//). 

The common clause (//) imports that the risk is only to 
attach upon goods loaded on board the ship at the terminus 
(f quo of the A'oyage, even although it was known to the 
underwriters that the i:)olicy Avas intended to protect goods loaded 
at some other port (i). This very strict construction, which 
IS often not in accordance Avith the intention of the parties, has, 
however, been disa 2 )pro\’ed of, and is not likely to be adopted in 

r ^'9 1 ^^lodifiani (17S7), 2 Tern Eep. 30; Robertson v. French (1803), 4 
Jbast, 130; see also Johnson & Co., Ltd v. Br}/ant (1896), 1 Com. Cas. 363; 

Alian7:a Insurance Co, of Santander, [1907] - 
K. B. 660 ; Dfori v. Adams (1884), 53 L. J. (q. b.) 437. 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. L, r. 4. As to the 

effect of insurance “ from ” a particular place, see ibkl, p. 388, post. Eor form 

® note (p), p. 340, ante. 

\j) Furrjf V. Royal Exchanye Assurance Co. (1801), 2 Bos. & P. 430, 435; 
and see, further, pp. 385, 387, post. 

c (1900), 5 Com. Cas. 212, 216 (where it was found as a 

lact timt this clause is one which is usually inserted in Lloyd’s policies). 

{h) See the text, supra. ^ 

(i) Sputa V. Woodman (1810), 2 Taunt. 416; Robertson v. French, supra; 
Ilornerjer yf, Lushington (1812), 15 East, Langhorn v. Ilardf/ ( 1812 ), 4 

iaunt. 628; iMellish v. Alinutt (1813), 2 M. & S. 106; Rickman v. Carstairs 

(1833), 5 B. & Ad. 651 ; Gladstone v. Clay (1813), 1 M. & S. 418, 424. 

As to the limits of the port or place mentioned as the terminus a quo at 
which the goods are to be loaded, see Sailing-ship Garston" t^a. 

Ilickie (1885), 15 Q. B. I). 580, C. A. ; Payne v. Hutchinson (1808), 2 Taunt. 

405, n. ; Constable v. Xohle (1810), 2 Taunt. 403; Moxon Atkins ( 1812 ), 3 
Camp. 200. 
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future cases ( /). At any rate, if there be anything in the policy 
to indicate that it was intended to cover goods loaded at some place 
other than the terminus a quo, effect will he given to that inten- 
tion (A'); and in particular when it appears from the policy that the 
parties contemplated loading and unloading, bartering or tiading 
with goods at any intermediate ports or places in the course of the 
insured voyage, the policy will attach not only on goods loaded at 
the terminus a quo, but also on those loaded at any of the ports or 
places where the ship is empowered to touch and tiade undei the 

terms of the policy (/J. 


Sj-ct. iij. 

Commence- 
ment, 
Duration, 
and Area 
of Risk. 


761 . A policy on goods at and from a foreign port for the home- 
ward voyage protects only the homeward cargo, and jtrotects it 
only from the lime when such cargo is wholly or partially loaded 

on board at the foreign port(//0. 

In a policy on a voyage during which goods are intended to be 
loaded and bartered at different places, there is commonly a clause, 
“outward cargo is to be consideretl homeward interest twenty-four 
hours after arrival at first place of trade.” The effect of this clause 
is that the policy will simultaneously cover the original and the 
new cargoes on hoard, but not any goods which are on land and are 

not shipped goods (//)• 


Coliev from a 
foreign [)Oi t 
fdi* the liome- 
waril voyage. 


762 . According to the common clause in English policies, the 
risk on goods continues during the voyage to the [)ort of discharge 
until the same be there disciiarged and safely landed.” 

The port of discharge is either the particular [lort which is named 
in the policy for that pur[)Ose, or that which, l)y reason of the 
terms of the policy or the usage of trade, is inferred to be intended 
by the parties. Sometitnes the place named in the policy as the 
place of discharge is a district containing several ports. In such 
case tlie policy will, generally speaking, protect the outward cargo 
until the whole of it has been or, in the usual course of trade, ought 
to have been safely landed at that port in the district which, for 
the aforesaid reasons, is taken to be the ultimate port of discharge 
'Contemplated by the parties (o). 


Continuation 
and end of 
risk on goods. 

The port of 
discharge. 


(/) Carr v. Montejiore (18G-I), 5 B. & S. -108, 4:30, Kx. Ch. If tlio p) 0 (ls, though 

•• 1 ^ \ ft ft' ft •• • .it .1 11 lil 1-^.1 


■ongin 


ally loaded elsewhere, are wholly, or in part, Hrst landed and then reloaded 
tenainus a <jnooi the voyage, this is a snUicient loailing on board the ship 
it port to make the ])oiicy attach {('arr v. Montejio e, stii>ra ; X(miifn\. 


at the 
■at that 

Rei<L Nonnm v. Kettle 
{k) Hell V. Ilohsoti (181 
L. R. 7 (I B 580 
(/) (tlalstone 
419; (irant y 


•rell (1812), IG Bast. 170, applied in the above case). 

.812), 10 East, 210; Joijce v. litahn Insurance Co. (1872), 

)e V (nay (1813), 1 \L & S. 418 ; Vioktt v. Allnntt (1811), 3 Taunt. 
. />'e5o:owr (1800), 1 Taunt. 400 ; (h-nnix. PaAon (im)), 1 Taunt. 
403: Ptarclay y. Sti liny (1810), 5 M. & S. 0 ; Leathhj v. llanicr (1831), 7 Bing. 
517, Ex. Ch. (a leading case on the subject). 

{'ll) Forhfs V. (1808), 1 Camp. 520; Forbes v. Aspinall (1811), 13 East, 
^23 (homeward freight); IHchnau y. (^irAairs (1833), 5 B. it Ad. 051. 

{n) Tobin V. Harford (1801), H C. B. (n. s.) 528. Ex. Ch. ; Jo'ice^ v. Realm 
Insurance Co., sujira ; compare llirrUun v. Etlk (1857), 7 E. & B. 405. 

(o) Barrass v. London Assurance (1782), 1 Park on ^Iarine Insurance, 8th ed., 
p. 74 ; I.nyh v. MaCicr (1795), 1 Park on Marine Ins\irance, 8th ed., p. 74; 
RicJuird-ii'U v. London Assurance Co. (1814), 4 Camp. 94 ; compare Olirerson v. 

H.L.— XVII. C G 
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Insurance. 


Sect. 10. 

Commence- 
ment, 
Duration, 
and Area 
of Risk. 

Landing in 

customary 

manner. 

Carriage 
from ship to 
shore. 

Receipt of 
goods by 
consignee in 
his own 
lighters. 


Special 
clause as to 
continuation 
of risk, 


763. The goods are discharged and safely landed ” within the 
meaning of the above clause when they are landed in the customary 
manner (p). They are landed in the customary manner if delivered 
on shore at the ordinary quays, wharves, or customary landing 
places within the limits of the port of discharge (^). 

It is frequently necessary on account of the shallowness of the 
water to employ smaller craft, such as lighters or shallops, or some- 
times men, to carry the goods from the ship to the shore. When 
this is done in the manner usual at the port of discharge, the under- 
writers are liable for any loss which may happen to the goods in 
the course of their being so carried (?*). 

764. Sometimes the consignee himself takes possession of the 
goods by receiving them out of the ship into his own lighters. In 
such case the goods are not protected by the ordinary clause of 
the policy during their carriage in the lighters (s), unless, at least, 
it is customary at the port of discharge for the consignee to send his 
own lighters for landing his goods (i). But where (as is very usual) 
the policy contains the clause “ including risk of craft to and from 
the ship,” the goods are protected when carried in the consignee’s 
own lighters, whether such custom prevails or not, since otherwise 
no effect would be given to those words (a), 

765. Whenever the goods are safely landed in the ordinary 
course of business at the port of destination, the risk ends, though 
they have never been delivered into the hands of the consignees (b). 
And even where, as is often the case, the policy contains the clause 


Brightman (184G), 8 Q. 13. 781 ; and see Broitm v. Vigne (1810), 12 East, 283 
(policy on ship). 

(;>) Marine Insurance Act, 1900 (6 Edw. 7, c. 41), Sched. I., r. 5. See further 
as to this rule, infra. If not so landed the risk ceases [ibid.]. 

(?) Hyde V. Trent and Mersetf Navigation Co. (1793), 5 Term Rep. 389, 395, 
397, 400 ; Bourne v. Gatliffe{\m), 3 Man. & G. 643, Ex. Ch. ; (1844), 7 Man. & G. 
850, II. L. 

(r) Petty v. Royal -Exchange Assurance Co. (1757), 1 Burr. 341, 'per Lord 
Mansfield, at pp. 348, 349, citing Tierney v. Pdiherington (1743); Lane v. 
huxon (1866), L. R. 1 C. P. 412; Rucker v. London Assurance Co. (1784), 2 
Bos. & P. 432, n. ; Hurry v. Royal Exchange Assurance Co. (1801), 2 Bos, &P. 430 ; 
Matthie v. Potts (1802), 3 Bos. & P. 23 ; Stewart v. Bell (1821^ 5 B. & Aid. 238. 

(s) Sparrow v. Caruthers (1745), 2 Stra. 1236; Hurry v. Royal Exchange 
Assurance Co., supra; Strong v. Nataliy (1804), 1 Bos. & R (N. a.) 16; Hoidder 
V. Merchants Marine Insurance Co. (1886), 17 Q. B. D. 354, 356, C. A. 

{t) Paul V. Insurance Co. of North America (1899), 15 T. L. R. 534. There is 
a dictum of the Court of Appeal in Houlder v. Merchants Marine Insurance Co.y 
s?/pra, that by taking delivery short of the shore the consignee determines the 
risk iusured, because he waives the landing and himself terminates the risk by 
so doing. This is an obiter dictum, and the editors of Arnould on Marine Insur- 
ance, in s. 458, are, it is submitted, right in saying that the real question, at 
any rate in the absence of the “ risk of craft ” clause, is whether the goods have 
been landed in the customary manner at the port of discharge, 

(a) Paul V. Insurance Co. of North America, supra. 

(b) Brown v. Cardairs (ISil), 3 Camp. 161 ; Marten v. Nippon Sea and Land 
Insurance Co., Ltd. (1898), 3 Com. Cas. 164 ; Harrison v. Ellis (1857), 7 E. & B. 
465 ; Australian Agricultural Co. v. Saunders (1875), L. R. 10 C. P. 668, Ex. Ch. 
(but not if the landing is in the usual course of the voyage) ; Pelly v. Royal- 
Exchange Assurance Co., supra; Brough v. Whitmore (1791), 4 Term Rep. 
200 . 
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•f 


ment, 
Duration, 
and Area 
of Risk. 


^ „ , .„_ ^ gf^in Sect. 10. 

a customs warehouse is a safe delivery within the meaning of the*^ 'Commence- 
clause (c). 

766. The goods must be landed not only in the customary 
manner, but also within a reasonable time after their arrival at the 
port of discharge (d), the extent of such reasonable time depending 
upon the nature and usages of the trade on which the ship is be^iamicd^^ 
engaged, the object of the adventure, and the circumstances existing withiu a 

at the port of discharge (c). leasonabie 

time. 

767. When a policy gives express leave to tranship, the goods Gootis covered 
remain covered by the policy both in the course of transhipment during and 
and when on board the vessel into which they are transhipped (/). shlpmM"' 

But where, in the absence of such express leave, under a But not if 
policy providing for “all risk of craft until the goods are discharged trLs'hippod 
and safely landed,” the goods are put into lighters at the port of into vessels 
destination, not for the purpose of being landed, but for tranship- 
ment into vessels bound for another port, the loss of the goods ’ 
when in such lighters is not covered by the policy, for such 
transhipment in fact amounts to the abandonment of the insured 
voyage {g). 

On the other hand, although the policy contains no such express Transhipment 
licence to tranship, the goods will nevertheless remain covered, necessary by 

if transhipment becomes necessary by reason of a peril insured pedUnsLed 
against. Where, by a peril insured against, the voyage is interrupted ^ 
at an intermediate port or place, under such circumstances as, 
apart from any special stipulation in the contract of affreightment' 
to justify the master in landing and reshipping the goods or other 
moveables, or in transhipping them, and sending them on to their 
destination, the liability of the insurer continues, notwithstanding 
the landing or transhipment {It). 

By the insertion of express words in a marine policy its pro- Protection 
tection may be prolonged after the landing of the goods and during 'lunas tau*! 
their subsequent transport overland (i). transit. 

(c) Marten v. Nippon Sea and Land Insurance Co., Ltd. (KjQS), 3 Com. Cas. 

164. See, also, as to the still more extensive “ warehouse to warehouse ” clause 
p. 384, ante. ’ 

(d) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. I., r. 5. See 
Farleinson v. Cottier (1797), 2 Park on Marine Insurance, 8th ed., p. 653 (as to 
African barter trade) ; Noble v. Kemwway (1780), 2 Doug. (k. b.) 510. 

(e) See title Custom and Usages, Vol. X., pp. 274 et se<j., 290 et seq. 
if) Tierney v. Etherington{lli3), 1 Burr. 348, 349 (there cited by Lord Mans- 


(<;) Jloulder v. Merchants Marine Insurance Co. (1886), 17 Q. B. 1). 364, C. A. 
It 18 submitted that the true ground of decision in that case is that stated in the 
text; see Bold v. liotheramy snpra^ at p. 808. 

(h) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 59. See also P/a/i^aTnoi/rv. 
i^aples (1/81), 1 Term Hep. 611, n.; Bold v. Rotheram, surra, at p. 808: Be 
Cuadra v. Sccann (1864), 16 C. B. (n. s.) 772. 

(t) Rodocanachi v. Elliott (1873), L. H. 8 C. P. 649 ; Simon, Israel & Co. v. 

[1893] 1 a B. 303, C. A. In Wingate v. Foster (1878), 3 Q. B, D. 

62, 0. A., where a policy contained a special clause to prutect certain pumps 
used in salvage operations, an attempt was made to apply this doctrine to their 
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Insurance. 


Sect. 10. 

Commence- 
ment, 
Duration, 
and Area 
of Risk. 

When insured 
^‘from a 
particular 
place. 

When insured 
at and 
from ” a 
particular 
place. 

Good safety. 


(ii.) Commencement and Duration of Risk on Ship. 

768. "Where the subject-matter is insured “from” a particular 
place the risk does not attach until the ship starts on the voyage 
insured (j). The ship is not deemed to have started on the voyage 
until she has, being in a state of complete preparation for the 
insured voyage, quitted her moorings and broken ground (A*). 

769. When a ship is insured “at and from”(/) a particular 
place, and she is at that place in good safety w^hen the contract is 
concluded, the risk attaches immediately. If she be not at that 
place when the contract is concluded, the risk attaches as soon as 
she arrives there in good safety, and, unless the policy otherwise 
provides, it is immaterial that she is covered by another policy for 
a specified time after arrival (?»). 

The ship is deemed to be in good safety, although seriously 
damaged, if she be in such a condition as to enable her to lie at the 
terminus a quo in reasonable security till she is properly repaired 
and equipped for her insured voyage (n). 


trausit to a port of refuge not provided for by the policy, but it was held that this 
formed no part of the insured voyage ; and, as will be shown later (see p. 395, 
post), the risk is always put an end to by unexcused deviation or by abandonment 
of the voyage insured. As to the effect of transferring the property in the goods 
before the loss and without assigning the policy, see lonides v. Harford (18591, 
29 L. J. (ex.) 36 ; North of England Oil-cake Co. v. Archangel Insm'ance Co. (1875), 
L. E. 10 Q. B. 249 ; and p. 360, ante. 

[j] Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. L, r. 2. 

(k) As to what constitutes a starting or sailing on tlie insured voyage, see 

Pdtegrew v. Pringle ( 1 832), 3 B. & Ad. 514 ; Cockrane v. Fisher ( 1 835), 1 Cr. M. & R. 
809, Ex. Ch. ; Hunting Son v. (1895), 1 Com. Cas. 120; Sea Insurance 

Co. V. Blogg, [1898] 2 Q. B. 398, C. A., and p. 419, post. 

(/) As to insurances *‘at,” and “only against harbour risks,” see note(n), 
p. 392, post. 

(m) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. L, r. 3 (a), (b|, 
which is in accordance with Haughton v. Empire Marine Insurance Co. (1866), 
L. E. 1 Exch. 206. But where the vessel is covered by successive policies with 
the same underwriter it may be held that the later was intended to attach in 
substitution for the earlier ( Union Marine Insurance Co. v. Martin (1866), 35 L. J. 
(c. P.) 181). 

(n) F orhes v. Wilson (1800), 1 Park on Marine Insurance, 8th ed., p. 472 ; Annen 
V. Jloodman (1810), 3 Taunt. 299. E. 3, like the other rules in Sched. I., to 
the Maiane Insurance Act, 1906 (6 Edw. 7, c. 41), is applicable to Lloyd’s policy 
set out in the Schedule [ihid.)^ and this contains the clause “ lost or not lost.” 
Nevertheless, it seems probable from ss. 6 and 30 [ibid.) that under a policy 
“ at and from,” . . . “ lost or not lost,” the risk attaches as from the earliest 
time when the ship was in the terminus a quo in good safety. Seethe discussion 
on this point in Arnould on Marine Insurance, s. 475. 

In Bel! v. Bell (1810), 2 Camp. 475, there was a policy on ship “at and from 
Riga to the United Kingdom.” The ship arrived at Eiga on 28th May, 1809; 
and, pursuant to a recent order of the Russian Government, her pupers were 
sent to St. Petersburg to be examined before her cargo was unloaded. On 
9th August ship and cargo were put under sequestration, and on 4th December 
they were seized and sold under a sentence of condemnation for want of proper 
documents, the cargo being still undischarged. Lord ELLEXiiOROrGH, C.J., ruled 
that the policy attached because the ship was in physical safety from the perils 
insured against, although not free from political danger. It will be seen (see 
p. 390, post) that iu order to discharge an underwriter on a ship insured until 
“ moored twenty-four hours in good safety ” she must be not only in phyf^ical 
safety, but also iu political safety, in so far that the underwriter remains liable 
if she has been laid under an embargo, or if steps have been taken to seize her 
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The application, however, of this rule, which determines only the 
primd facie meaning of the clause “ at and from,” may be excluded 
or modified by the terms of the policy construed by the light of the 
surrounding circumstances (o). 


770 . Where the ship is insured by a voyage policy “ at and 
from ” or “from” a particular place, it is not necessary that she 
should be at that place when the contract is concluded (p), but 
there is an implied condition that the adventure shall be commenced 
within a reasonable time, and that if the adventure be not so 
commenced the insurer may avoid the insurance. This implied 
condition, however, may be negatived by showing that the delay 
was caused by circumstances known to the insurer before the 
contract was concluded, or by showing that he waived the 
condition {q). 

The question arises by what test a reasonable time is to be 
determined. Before the passing (r)of the Act (.s) it had been decided 
that the contract was voidable if the delay in arriving at the port 
where the insured risk was to commence was such as materially to 
alter the risk, for instance to change a summer risk into a winter 
risk, and this although the delay was occasioned by perils of the 
seas or other unavoidable causes (f). 

It has still to be decided whether this remains the test under the 
Act, or whether the policy is only avoided by any delay which could 
be prevented by reasonable care and skill (a) ; but, in any case, when 
the policy has once attached by the ship’s arrival at the port where 
the insured risk is to commence, a detention there for a reasonable 
time for the purpose of the insured adventure is allowed, and 
whether the time is reasonable is a question of fact to be determined 
by the state of things existing in the port(r). 


so that she is no longer in the possession and control of her owner (see cases cited 
in note (/) p. 391, ; and it seems somewhat doubtful whether under r. 3 in 

the Schedule to the Marine Insurance Act, 190G (G Edw. 7, c. 41), the policy 
attaches at a time when, though the ship is in physical safety, the assured is by 
tho act of a political authority deprived of possession or control of her. 

(o) Huntiwj d; Son v. Boulton (l89o), 1 Com. Cas. 120, 122. 
p) See the text, stq/ra. 

[>l) Marine Insurance Act, 190G (G Edw. 7, c. 41), s. 42 ; this provision settles 

undecided in Be Wolf v. Archarojd Insurance Co. (1874), 
L. K. 9 Q. B. 451. ' ' 

(r) 21st December, 1906. 

(;<) Marine Insurance Act, 1906 (6 Edw. 7, c. 41). 

[t) Hull y. Cooper (1811), 14 East, 479; Be Wolf v. Archamjel Insurance 
Co., supra; Maritime Insurance Co. v. Stearns, [1901] 2 K. B. 912. 

{«) Ihis question is discussed in Arnould on Marine Insiu'ance, s. 480, where 
IhQ editors express an opinion that the test of reasonable time, as used in the 
above-mentioned rule, is whether the risk has been materially altered. But it 
18 to be observed that, by the Marine Insurance Act, 1906 (6 Edw. 7, c. 41), 
s. 38 the question what is a reasonable time is a question of fact (as to which 
see Lord Watson s judgment m Hidcy. Raymond and Reid, [1893] A. C. 22, 

j, ana lurther, that reasonable time is in no other part of the Act made to 
uepend upon the risk being materially altered. On the other hand, the Maiiiie 
nsiuance Act, 190G (G Edw. 7, c. 41), s. 42 (2), does seem to support to some 
e.xtout tke view put forward by the editors of Arnould on Marine Insurance, 
m {l"b3), 1 Wm. Bl. 417 ; Crnickshank v. Jansun (1810), 2 

4 AdVri’ .mY/e/’(182o), 4 B. & C. o38 ; Brown v. Tayleur mk), 

4 Ad. & EL 241 ; Raine v. Be// (1808), 9 East, 195; Rhillips v. Irvimj (1844). 


Sect. 10. 

Commence 
ment, 
Duration, 
and Area 
of Risk. 

Adventure 
must be 
commenced 
within a 
reasonable 
time. 


\Vhat is a 

reasonable 

time. 
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Insurance. 


Sect. 10. 

Commence 
ment, 
Duration, 
and Area 
of Risk. 

Meaning of 
words in 
■designating 
the port at 
which the 
risk attaches. 

District 
•containing 
several ports. 

Modification 
of rules. 


Termination 

of risk by 
completion 
of the voyage. 

“ Moored in 
good safety.” 

Physical 

safety. 


771. When the terminus “at and from” ^\'hich the voyage is 

to commence is a port named in the policy, the name is, as a 

general rule, presumed to mean that place which in the ordinary 

commercial sense is considered the port, and not to extend to all 

the different places it may comprise for purposes of revenue, or 

which may be included in the technical legal meaning of the word 
“port” (a). 


Where the policy is “at and from ” an island or other district 
containing several ports, the risk on ship commences as soon as the 
ship has arrived in good safety at the first port at which she touches 
on the island, for the purpose of discharging her outward cargo. 
Thus a ship insured for a homeward voyage “at and from” any of 
the West India Islands is protected by the word “ at ” in going from 
port to port of the island (/;). 


772. The general rules as to when policies attach, like all other 
rules of construction, are subject to be modified by the usage of 
particular trades (c). 


773. In Lloyd’s policy and in all common voyage policies the 
risk on ship is expressed to continue “ until she hath moored at 
anchor twenty-four hours in good safety ”(d), and the ship is not 
deemed to have been moored for twenty-four hours in good safety 
unless she has been moored for that space of time under the three 
following conditions 

(1) In such a state of physical safety that she can keep afloat 


7 Man. & G-. 325, 328 : it seems that delay in executing repairs at the port will 
not put an end to the risk unless the delay is such as to amount to an abandon- 
ment of the insured adventure (Chitty y. Selwyn (1742), 2 Atk. 359, per Lord 
Hardwicke, L.C. ; Grant v. King (1802) 4 Esp. 175 ; Smith v. Surridge (1801), 
4 Esp. 25). See also Palmer y, Marshall (1832), 8 Ding. 317; and Palmer y. 
h tuning (1833), 9 Bing. 460, per Park, J,, at p. 462 (where the delay discharged 
the underwriters). 

(a) Constable v. Noble (1810), 2 Taunt. 403 ; Payne v. Hutchinson (1808), 2 
Taunt. 405, n. ; Brown v. Tayleur (1835), 4 Ad. & El. 241 ; Kingston-upon-Hidl 
Dock Co. V. Browne (1831), 2 B. & Ad. 43 ; Stockton and Darlington Rail. Co. v. 
Barrett (1844), 7 Man. & G. 870, 11. L. ; Vaii Baggen v. Baines (1854), 9 Exch. 
523; Sailing-ship Garston" Co. y. Hickie (1885), 15 Q. B. 1). 580, C. A.; 
Hunter y. Northern Marine hisvrance Co. (1888), 13 App. Cas. 717, 722, 726, 
(33; see also Kingston v. luiibbs {ISOS) y 1 Camp. 508, n. ; Cockeyy. Atkinson 
(1819), 2 B. & Aid. 460; De Longuemere y. Firemen Insurance Co. (1813), 10 
Johnson s Reports (New York), 126; Sea Insurance Co. of Scotland y. Gavin 
(1830), 4 Bli. (n. s.) 578, H. L. ; Maritime Insurance Co., Ltd. v. Alianza 
Jnsurance Co. of Santander ^ [19071 2 K. B. 660; com’oavQ Roelandts v. Harrison 

(1854), 9 Exch. 444. 

(5) Camden v. Cowley (1763), 1 Wm. Bl. 417; Warre v. Miller (1825), 4 
B. & C. 538 ; see also S.S. Kynance Co., Ltd. v. Young (1911), 27 T. L. E. 306. 

(c) Thus, in the Newfoundland trade, owing to the well-known practice of 
making fishing expeditions or intermediate trading voyages after the ship s 
first arrival off the coast of Newfoundland, the risk under policies for the home- 
ward voyage, though expressed to be “at and from” any port or ports in 
Newfoundland, was held not to attach upon the ships on their first arrival out, 
but only from their beginning to prepare for the homeward voyage {Vallancey. 
Dewar (1808), 1 Gamp. 503). See, generally, title Custom axd 'Usages, VoI. X., 
pp. 274 et seq.y 290 et seg. As to what is meant by the words “ preparing for 
the ship’s voyage” in a clause describing the commencement of the risk, see 
Lambert y. Liddard (1814), 5 Taunt, 480, 486. 

(d) As to the termination of the risk by denation, delay, and abandonment 
of the voyage, see p. 395, post. 
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■while the cargo is being unloaded. This condition is not satisfied 
when the vessel arrives as a mere wreck and is in a sinking state 
when she is moored, but it is satisfied if she arrives at the ordinary 
place of discharge, and, though seriously damaged, is able there to 
keep afloat, and is kept afloat more than twenty-four hours after 
being so moored (f). 

(2) The ship must have been for the twenty-four hours in a state 
of political safety. This condition, therefore, is not satisfied if she 
has been laid under an embargo, or if steps have been taken to 
seize her so that she is no longer in the possession and control of 
her owners (/). 

(3) She must have been moored for more than twenty-four hours 
in such circumstances that she has an opportunity of unloading and 
discharging at the place where she in fact intends to discharge. 
This condition, for instance, is not satisfied, if she has been ordered 
into quarantine during the twenty-four hours (r/). 

If, however, the ship be moored in such a place and in such 
circumstances that she has only to wait till her turn for unloading 
comes without again unmooring, this is held to be a mooring in 
good safety (//). 

774. The risk, however, may be prolonged for a period of time 
beyond the termination of the insured voyage by express stipula- 
tions in the policy (i), or by usage annexing incidents to the 
contract (/r). In the former case effect will, in the absence of some 
reason to the contrary, be given to the printed “ twenty-four hours ” 
clause by making the period contained in the express stipulation 
run from the expiration of twenty-four hours after the ship has 
moored at anchor (0- 


(c) Shawe V. Felton (1801), 2 East, 109 ; Lidgettv. Secretan (1870), L. R. o C. P, 
190,198,199,200. 

(/) Minett Anderson (1794), Peake, 277 ; Horneyer v. Lashington (1812), 
15 East, 46, 47 ; and see Lockyer v. Offley (1786), 1 Term Pep. 252. It seems 
clear that mere liability to seizure is not iuconsisteut with “good safety.” See 

Lockyer v. Offley, supra, per AVilles, J., at p. 261 ; Lidgett v. Secretan, supra, 
per cur., at p. 199. 

(g) Samuel v. Loyal Exchange Assurance Co. (1828), 8 B. & C. 119 ; Khiiwell 
V- //arnson (1848), 2 Exch. 127; v. ^un^on (1859), 4 H. &N. 699; Stone 

V. Marine Insurance Co., Ocean Ltd., of Gothenburg (1876), 1 Ex. D. 81. If the 
twenty-four hours be struck out of the policy the risk will cease as soon as 
she IS at her moorings in safety (/5/V/., at p. 85); compare Cvrnfoot v. Loyal 
Lxchange Assurance Corporation, [1904] 1 K. B. 40, C. A. 

lA) Angerstein w liell (1795), i Park on Marine Insurance, 8th ed., p. 54. 

y. j stipulations have been considered in Mercantile Marine Insurance Co. 

^ ^ i Gambles v. Ocean Marine Insurance Co. 

1 Ex. D. 141, C. A ; Hunter v. Northern Marine Insurance 

0 . (1887), 14 P. (Ct. of Sees.) 544 ; Cornfoot v. Loyal Exchange Assurance 
torporaUon, supra. 

{k) Preston y Greenwood (1784), 4 Doug. (k. b.) 28 ; Ptlly v. Royal-Exchange 
Afisaranfe Co. {Itoi), 1 Burr. 341 ; Brough y. Whitmore (1791), 4 Term Pep. 

206; and see p. 344, v ^ f 

(i) M^cantile^ Marine Insurance Co. y. TitJierington, supra. This question 
was left open in Lidgett y. Secretan, supra, at p. 190, 199; but no doubt 

upon the former case. The days of the extended period are 

hours from the termination of the voyage 
riB ( ornfoot y. Loyal Lxchange Assurance Corporation, supra, where the 
twenty-four hours clause was struck out). 
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Marine 
Insurance 
Act, 1906. 


Where the ship is insured to an island or other district com- 
prising several ports, the risk will continue until the ship has 
moored twenty-four hours in good safety at the port at which she 
W’as intended to unload and at w’hich the master actually breaks 

bulk for the purpose of unloading the whole or the greater part of 
her cargo (m). 

A policy on ship to ports in a specified country or district may, 
however, be so ^Yorded that the risk does not end even at the last 
port of discharge ; for instance, the insurance may be to any 
port or ports on the west coast of South America and for thirty 
days after arrival in final port however employed.” In such case 
the last two words will prevent the other words, ‘‘port or ports,” 
final port, from being limited to ports of discharge (? 2 ). 

(iii.) Commencement and Duration of Disk on Freight 

775. In order to recover on a policy on freight, the assured 

must not only have an insurable interest at the time of the loss, 

but the policy must be so worded as to make the risk attach before 

the loss. Thus where a policy which is effected on freight “ at and 

from a certain port of loading also contains a clause that the 

freight is to be covered “ from the time of the engagement of the 

goods,” the assured has an insurable interest as soon as the goods 

are engaged, but he cannot recover for a loss of freight due to the 

loss of the ship, if such loss occurs before she has reached the port 
of loading (o). 

Ayhen freight, other than chartered freight, is payable without 
sjDecial conditions and is insured “ at and from ” a particular place, 
the risk attaches rata as the goods or merchandise are 


(vi) Camdtn v. Cowleg (1708), 1 AVm. 131. 417 ; Barrass v. London Assurance 
(1782), 1 Park on Marine In.surance, 8th ed., p. 74; Leigh v. Mather 1 

Park on Marine Insurance, Sth ed., p. 74 ; Inglis v. Vaux (1813), 3 Camp. 437 ; 
Moore v. laylor (1834), 1 Ad. & El. 25 ; and see note (^), p. 391, ante. Some- 
times the ship is insiu’ed to her “ port of discharge ” or her “ port or ports of 
discharge” or to her final “port of discharge or destination.” As to the 
meaning which has been given to these words, see Clason v. Simmonds (1742), 
6 Teim Pep. 533 ; Moffat v. Ward (1784), 4 Doug. (k. b.) 29, n. ; Breston 
V. Greenwood (1784), 4 Doug. (k. b.) 28, 33 ; Moore v. Tayhr, supra. The words 
“last port of discharge ” have been held to mean the last practicable friendly 
port of discharge (Browne v. Vigne (1810), 12 East, 283, per iiAYLEY, J., at 
p. 288), because a hostile port could not have been in the contemplation of the 
parties at the time the policy was effected (Neilson v. De Lacour (1798), 2 
Esp. 619). 

(n) Crocker v. Sturge, [1897] 1 Q. B. 330; Spalding v. Crocker (1897), 2 Com- 
Cas. 189; and see Crockery. General Insurance Co., Ltd., of Trieste (1897), 3 
Com. Cas. 22, C. A. Sometimes the insurance is only “ at ” a place, and some- 
times only against harbour risks. As to when the risk terminates in such 
insurance, see Maritime Insurance Co., Ltd. y. Alianza Insurance Co. of 
Santander, [1907] 2 Iv. B. 660; Hunting d: Son y. Boulton (1895), 1 Com. Cas. 
120; S.S. lujnance Co., Ltd. y. Young (1911), 27 T. L. E. 306. Ships are also 
sometimes insured against fire when in dock or when in river with liberty to 
go into a drj’ dock, or sometimes in harbour while securely moored. As 

to when the risk in such cases teiminates, see v. Westmore (1807), 6 Esp. 

109; Pearson v. Commercial Union Assurance Co. (1876), 1 App. Cas. 498; 
Grant v. yEtna Insurance Co. (1862), 15 Moo. P. C, C. 516. 

(o) The Copernicus, [1896] P. 237, C.A. ; compare Jones y. Neptune Marine 
Insurance Co. (1872), L. E. 7 Q. B. 702. 
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shipped, provided that if there be cargo in readiness which belongs 
to the shipowner, or which some other person has contracted with 
him to ship, the risk attaches as soon as the ship is ready to receive 
such cargo {})). 

In order, therefore, that the policy may cover freight on goods 
not shipped two conditions must be fulfilled before or at the time 
of the loss : (1) the goods must belong to the shipowner or there 
must be a binding contract with some other person to ship them ; 
(2) the goods must be in readiness to be shipped and the ship 
must be also ready to receive them. 

As regards the first condition, this rule is in accordance with 
decided cases (q). 

As regards the second condition, this rule, if interpreted accord- 
ing to the ordinary meaning of the words, overrules certain 
cases (r) which decided that, although the ship be not ready to 
receive the goods, the policy will nevertheless cover the freight 
in respect of these, if there be a binding contract for the shipment 
of them. 

It has to be seen whether the English courts, in order to make 
the rule accord with the decided cases, will think it right to give a 
very strained interpretation to the word “ready,” by holding that 
the goods are ready to be shipped and the ship is ready to receive 
them, if, but for the perils insured against, the goods would in the 
ordinary course of things have been shipped on board the vessel. 
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776. "Where the interest insured is chartered freight, that is to Insurable 
say, freight to be paid to the shipowner by the terms of a charter- 
party for the use of his ship or part of it on a voyage therein mencement' 
described, there is an insurable interest in the freight at the time of risk 
of the inception of the voyage so described. Thus, where by the 
terms of the charterparty the ship is to proceed from A. to B. and at 
B. to take a cargo for C., there is an insurable interest in the freight 
of this cargo as soon as the ship breaks ground at A. to proceed 
to B. (.s). 


(;>) Marine Insurance Act, li/UO (0 JlUw. 7, c. 11), ftciietl. 1., r. iS [a). 

(7) The principal cases on this subject are MonUjomenj v. EygiiUfton (1739), 3 
Tenn Rep. 362 (which virtuall)' oveiTuled the decision of Lee, J., in Tonge v. 
Waits (1746), 2 Stra. 1251); Flint v. Fkmyng (1830), 1 B. & Ad. 45; Forbes v. 
Aspinall (1811), 13 East, 323; Patrickw. Fames (1813), 3 Camp. 441. 

(r) These cases are Parke v. Hehson (1820), cited in Truscoit v. Christie (1820), 
2 Brod. & Bing. 320 at p. 326; Truscoit v. Christie (1820), 2 Brocl. & Bing. 320; 
Bam V. Miller (1825), 4 B. & C. 538; I)e Vanx v. J' Anson (1839), 5 Bing, 
(n. c.) 519; Flint v, Flemgng, supra. For instance, in Truscoit v. Christie^ 
stq/ra, at the time of the loss, the vessel was beiug altered to make her able 
to accommodate two hundred invalids. The alterations were not completed at 
the time of the loss, yet the court held that the assui’ed could recover on a 
policy on the passage money. Again, in De Vaux v. J'Anson, supra, although 
the ship was at the time of the loss in dry dock and not in the place where she 
was to receive her cargo, yet the assui'ed recovered under a policy on freight. 
It is, on the other hand, to be observed that the rule in question is in accordance 
with the dictum of Lord Ellenboiiough, C.J., in Forbes v. Aspinall, supra, 
atp. 331, and with the ruling of Lord Lyndhukst, C.B., in Williamson v. Innes 
(1831), 8 Bing, 81, n. ; Lord Ellenborougii’s dictum, however, was not neces- 
sary for the decision of the case, and Lord Lyndhurst’s ruling was only a 
ruling at Nisi Prius. 

(5) Thompson v. Taylor (1795), 6 Terai Eep.478; llorncasile v. Suart (1806), 7 
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In short, there is an insurable interest in chartered freight as 

' oXTo commences the voyage which she must make in 

Older to acquire an inchoate right to the chartered freight (t). 

the loss attached on 

IXr wX H ^.^^^S\de^ends upon the terms of the 

the 1^1 ^ ^ contract is concluded, 

e iisk attaches as soon as she arrives there in good safety (a). 

nnl ? • ? "" terminating at that place, for that freight 

fXhf ln'^^ t ie voyage described in the policy. Thus when 

the^.h n f 1 and from Eiga to the United Kingdom and 

^ *he policy did not 

covei the height on the outward voyage to Eiga(i). 

In policies on chartered freight the commencement of the risk 

(1S()5), 1 8''S- i P. (x. a.) 23C ; Mackenzie v. Sliedden 
Fhe tr ^ t ^ ; Foley v. United 

orarL.irnLUsii'®'"’' “'i 

Q Ii 0 te(«), p. 393,a«fp, and Parter v. Fleming{m9), L.E.5 

si' 5a 3 5 !’• ‘1- t° Phillips, Law of Insurance, 

under whip’h 5 shipowner has got a contract with anotherperson 

vovjo-p frtwnrr?-'^^ • taken steps and incurred expense on the 

hopmnPQ ■ interest ceases to be a contingent thing, but 

bH rof and is an interest ^yhich, if afterw^ds destoyed 

iiiiderwn'fp ^ ^^^sured against, is lost and ought to be paid for by the 

supra, at p. 73, the 

sompflii' ' V? ‘Speculative, ’ but the assured has actually begun to do 

somethm^yvhich makes the inchoate interest attach and makes it\a real thing. 

ru e nf i^d^v. 7, c. 41), Sched. I, r. 3 (c). This 

n f course be read subject to r. 1 (ibid.) (see note (n), p. 368, and 

’ and subject also to any conditions precedent to the liability of the 
ilh^frrt^nr* the seaworthiness of the ship etc. The following are 

pivirfovr. iianhn V. Potter, supra, it was agreed by 

to “ ^l^^\llliam Eyre,” then on a voyage from the Clyde 

bonpfif nrf^ should proceed to New Zealand with a cargo for owner’s 
t)iP ■fXo->if Calcutta, and there load a cargo for Liverpool for 

fr^io-Iii- fX 1 owners of the ship effected a poliev on homeward chartered 
^ f 1 , Calcutta to Liverpool, at and from the Clyde to Otago, New Zealand, 

^vonn Tpri anival. At New Zealand the vessel 

A damage by sea perils as to become a constructive 

^nt ZT' repaired, and the homeward freight 

f A disputed that there was an insurable interest in 

rpoilo/^ 1 ' the House of Lords decided that the plaintiff was entitled to 

^ freight, inasmuch as the right to the 

chaiteied freight was destroyed by the total loss of the ship during the insured 

\o} age. Again, in Barber v. Fleming, siq^ra, a ship lying at Bombay was 

chartered to carry a cargo of guano from Howland’s Island to the United 

^^*-n P'^^^C}' was effected “on freight chartered or otherwise” at 

and Irom Bombay to Howland’s Island while there, and thence to the United 
Ivingdom. The ship sailed in ballast from Bombay to Howland’s Island, and 
was lost on the voyage thither. It was held that the assured could recover 

^ \ ^ f chartered freight. See also Sellar v. 

i f tear (1804), 1 Bos. & P. (x. k.) 23 (ship never arrived at the terminus a 
quo 01 the insured voyage) ; Hydarnes Steamship Co. v. Indemnity Mutual Marine 
Assurance Co., [1895] 1 Q. B. 500, C. A. 

(i) Bell V. Bell (1810), 2 Camp. 475. 
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may be made to depend on a certain event, for instance, the loading 
of the goods on board ship at a certain port or simply from the 
loading of the vessel. In such cases the risk does not attach until 
the happening of the specified event (c). 

778 . Under a voyage policy on freight, unless there be some 
stipulation to the contrary, the risk continues as long as the goods 
remain in the custody of the shipowner exposed to maritime perils, 
provided there be no unjustifiable delay in discharging them (d). 
In the case of a time policy on freight, the rules relating to the 
termination of the risk are the same as those which apply to 
insurances on ships (e). 

Sub-Sect. 3. — The Voyage Insured; Change of Voyage; Deviation and Delay. 
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779 . A voyage policy must specify the voyage insured, that is The voyage, 
to say, the voyage intended to be covered by the policy (/). It is, 
however, only necessary that the place at which the voyage is to 
commence and the place at which it is to end should be stated. 

These places are respectively called the terminus a quo and the Terminus a 

terniiuns ad quern. It is sufficient that these termini should be 

named in the policy, because the ship, in the absence of some Terminus ad 

provision to the contrary on the face of the policy, is bound to 

proceed from one terminus of the voyage insured to the other, 

in a direct course, with all due expedition, and without trading 

at any intermediate places, except such as may be sanctioned by a 

well-established usage of trade, of which the underwriter is presumed 

to be cognisant. Thus the proper course of the insured voyage, or, 

more briefly, the “ insured voyage,” is determined by the termini “The insured 

named in the policy and by the usage of the trade on which the 

ship is engaged (y). 

When the place of departure is specified by the policy, and the 
ship, instead of sailing from that place, sails from any other place, 
the risk does not attach {h) ; nor does it attach when the destination 
is specified in the policy, and the ship, instead of sailing for that 
destination, sails for another (i). 


(c) Becheit v. Ilesi of England Marine Insurance Co. (1871), 25 L. T. 739 ; dis- 
tinguished in Ilydarnes Steamship Co. v. Indemnity Mutual Marine Assurance 
Co,, [1895] 1 Q. B. 500, C. A., and criticised by ihoBY, L.J., Hid., at p. 509; 
Hopper V. Wear Marine Insurance Co. (1882), 4G L. T. 107; Jones'^. Neptune 
Marine Insurance Co. (1872), L. R. 7 Q. B. 702. 

(d) Marshall on Marine Insurance, 4th ed., p. 225; Atty v. Amdo (1805), 1 
Bos. & P. (n. r.) 236. Advance freight paid under a charterparty may continue 
at risk, though a stage of the adventure has been accomplished, and cargo 
carried in that stage delivered (Ellis v. Lafone (1853), 8 Exch. 546, Ex. Ch.). 

(e) Michael v. G'itep// (1857), 2 C, B. (n. s.) 627. For the definitions of 
voyage policy, see p. 336, ante, and the text, infra. For the definition of time 
policy, see p, 336, ante. For the rules relating to insurances on ships, see 
pp. 381, 388 et seq,, ante. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 23. 

(^f) Fox v. Black (1767), 2 Park on Marine Insurance, 8th ed., p. 620; Clason 
V. Simmonds (1742), 6 Term Rep. 533. As to the usage of trade, see p. 344, 
ante. ^ The usage must bo notorious and must be observed generally, not merely 
occasionally (Salisbury v. Townson (undated), 2 Park on Marino Insurance. 
8th ed., p. 646). 

(h) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 43. 

(i) Ibid., 6 . 44. In both these cases the insured voyage has never been 
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780 . A departure from the projier course of the insured voyage 
may arise from yhat is called “a change of voyage” or from 

deviation, and it is important to note the distinction between 

these two modes of departure, because of their very different effect 
on the under^Yrlter’s liability. 

Where, after the commencement of the risk, the destination of 
the ship is voluntarily changed from the destination contemplated 
by the policy, there is said to be a change of voyage (/c). 

Lnless the policy otherwise provides, where there is a change of 
voyage, the insurer is discharged from liability as from the time of 
the change, that is to say, as from the time when the determination 
to change is manifested ; and it is immaterial that the ship may 

not in fact have left the course of voyage contemplated by the policy 
when the loss occurs (/). 

-there is a deviation from the voyage contemplated by the 
lolicy (1) where the course of the voyage is specifically designated 
)y the policy, and that course is departed from ; or (2) where the 
course of the voyage is not specifically designated by the policy, but 
the usual and customary course is departed from(?/0* 

The intention to deviate is immaterial ; there must be a deviation 

in fact to discharge the insurer from his liability under the 
contract (??). 

Where a ship, without lawful excuse, deviates from the voyage 
contemplated hy the policy, the insurer is discharged from liability 
as from the time of deviation ; and it is immaterial that the ship 
ma}^ have regained her route before any loss occurs (o). 

There is an abandonment of the voyage, w^hen a purpose of 
abandoning the original place of destination (p) for some other 
place of discharge is definitely formed, and as soon as such purpose 
is definitely formed and manifested the underwriter is ij^so facto 
discharged from liability for all subsequent losses (5). If the 


©iiteitd U 2 )oii. i>ut in the t^ecund ta&e, il the jjolicy in at and Iruiu ” tho port of 
departure, the risk has attached, and, looking at the Marine Insurance Act, 
1906 (6Edw. 7, c. 41), s. 45, it seems that the underwriter is not discharged from 
liability until the determination to change the poi’t of destination has been 
manifested as definitely come to. If this be so, the law might be briefly expressed 
by saying that the abandonment of the port of destination in all cases discharges 
the insurer from any liability from the time when the assured shows by his con- 
duct that such determination has been definitely come to. In the Marine Insur- 
ance Act, 1906 (6 Edw. 7, c. 41), the term “ change of voyage ” is, however, con- 
fined to a change after the commencement of the risk {ibid.j s. 45 (1) )» 
is in accordance with the meaning given to it bv the Court of Appeal in SitnoTif 
Urael (fc Co. v. Seihfwklc, [1S93] 1 Q. 13. 303, C. A.”; and see Tasker v. Cunninyhame 
(1S19), 1 Eli. 87, H. L. 


(k) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 45 (1). 

(0 s. 45 (2). 

(m) Hid., s. 40 (2). 

(?i) Ibid,, s. 46 (3) ; Tliellusson v. Ferytfsso^i (1780), 1 Doug. (k. B.) 361, 365. 

( 0 ) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 46 (1). As to what are 
lawful excuses, see ibid., s. 49, and p. 400, j)Ost. These statutory provisions 
(Marine Insurance Act, 1906 (6 Edw. 7, c. 41), ss. 45,46), which embody the law 
as it stood when they came into force (1st January, 1907), are explained and 
illustrated in the text, ivfra. 

[p) Wooldridye v. Boydell (1778), 1 Doug. (k. b.) 16 ; Briscol v. Fossmore 
(1798), 1 Eos. (S: P. 200. 

{(]) TI ooldridye v. Bcydell, siqnd ; Way v. Modiyliani (1787), 2 Term Rep. 30; 
Boitmrdey v. Bovill (1826), 5 E. & C. 21(». 
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resolution is formed after the commencement of the risk, the voyage 
is said to be changed (r). 

There is deviation when, without any design of abandoning the 
original destination, there is an actual departure from the course of 
the” insured voyage, and in such case, whether the risk is increased 
by the deviation or not, the underwriter is discharged from liability 
for all losses occurring after such actual departure (s), but he 
remains liable for all previous losses {t). 

It is a question of fact whether a departure from the proper 
course of the insured voyage constitutes an abandonment of the 
voyage or only a deviation, the question being whether or not a 
definite resolution was formed to abandon the terminus acl quern 
named in the policy (a). 
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781 . In the absence of any stipulation in the policy, or any Sliip bound to 
usage to the contrary, _ the ship is bound to proceed from one |J[°°®®cou“rsl 
terminus of the voyage insured to the other in a direct course and 
without touching at any interjacent port, or pursuing any inter- 
mediate adventure (a). Notice to the underwriter of an intention to 
depart from the usual course (no liberty to do so being given by the 
policy) will not liave the effect of preventing the un.lerwriter from 
being discharged, although it may, with other circumstances, be 
evidence of his waiver of the condition not to deviate (?>). 

Policies of insurance now very commonly contain a clause by 
whicli the underwriter agrees to hold tlie assured covered, in case of 
deviation, abandonment, or change of voyage, at an extra premium 
to be afterwards arranged; and where an insurance is effected on 
the terms that an additional premium is to be arranged in a given 
event, and that event happens, but no arrangement is made, then a 
reasonable additional premium is payable (c). 


(r) Marine Insurance Act, lUUG (G 7, c. 41), s. 45 (1); Talker v. 

^luinintjlKuiv (1819). 1 Bll. 87, UK), 102, 11. L. 

( 5 ) lianiiiton V. Sheddon (1837), 3 M. & W. 49; and see cases cited in 
note [q), p. 39G, ante. Intention to deviate is not sufficient ( 'CheVasson v. Ferqa&son 
(1781), 1 Doug. (k. b.) 361 : Ke>olcq v. Itq ni (1794), 2 Ily. Bl. 343; Foster v. 
iVihner (1746). 2 Stra. 1249 ; lies lion v. Allnutt (1813), 1 M. & S. 46, 50 ; Hare 
V. Trains 1827). 7 B. & C. 14 ; Kinqston v. (1795). cited 7 Term Rep. 165) ; 

and see Simp'ioji Steamship Co. v. Tre ater Unlerivritinq Association (1905), 
10 Com. Gas. 198 (same principle applied to breach of warranty in time policy). 
(<) Karev. Travis^ sapra ; Kingston v. Thelps, mpra, 

(a) Woildridf/e v. Botplefl (XllS), 1 Doug. (K. B.) 16. See also ^far^den v. 
Jleid (1803), 3 East, 572 (vessel insured to numerous ports ; it is no change of 
voyage if she sail for one of them only, for a voyage to all or any of the places 
named is intended) ; and s^e cases cited in note ( /), p. 396, ante, and note (s), 
supra. Where a mmne policy on goods covered a land transit following a sea 
voyage, th^ Court of .Appeal held that to determine whether the policy ever 
attached the terminus ad quern of the sea voyage only must be taken into 
consideration (St'acj/i, Israel ife Co. v. S-dq vkk, [1893] 1 Q. B. 303, 0. A.). 
The mn'e fact of taking in goods, and clearing out for a different port to that 
specified in the policy as the terminus ad quern, does not per se amount to a 
change of voyage (P/anche v. Fletcher (1779), 1 Doug. (k. b.)251; KewleijY. 
Ryan, supr t). 

(a) See, tor example, Brown v. Tiyleur (183 >), 4 Ad. & El. 241 ; Redman v. 
London (1813), 3 Gimp. 503; sub ii>m. Re I ntn v. Low Ion (1814), 5 Taunt. 462. 
(h) R liman v. Lonim, sub norn. R -dmin v. Low to i, snora. 

(c) Marine Insurance Act, 1906 (6 Elw. 7, c. 41), s. 31 (2). This fact renders 


398 


Insurance. 


Sect. 10. 

Commence- 
ment, 
Duration, 
and Area 
of Eisk. 

The “ touch 
and stay” 
clause. 

Principles. 


In the absence of any further express licence (d), or any usage 
authorising a deviation, the liberty to touch and stay “at any port 
or place whatsoever ” does not authorise the ship to depart from 
the direct course of her voyage from the port of departure to the 
port of destination (e). This is also generally true when there is 
even a clause giving liberty “ to touch and stay at any place for all 
purposes whatever ” (f). 

The following are the principles which may be deduced from 
the cases on this subject : — 


(1) The extent of the powers they confer on the ship is to be 
judged of, not so much by a literal and strict interpretation of the 
terms employed (such as “to call,” “ to touch,” or “to touch and 
stay ), as by reference to the true scope and nature of the adventure 
contemplated by the policy (//). 

(2) However extensive the language of these clauses maybe, they 
can never confer a power of visiting ports out of that which, upon 
a proper construction of the whole policy, appears to have been the 
course of the voyage insured, as contemplated by the parties (h) ; 

(3) Nor can they justify the ship in visiting any port, even 
though within the local limits of the voyage insured, for any 
purpose unconnected with the main object of the adventure (i). 

(4) If the ship visits an allowed port for an allowed purpose, no 
trading, breaking bulk, landing or loading cargo, however alien to 
the main object of the adventure, wdll make the visit a deviation if 


the subject of deviation far less important than it was formerly (see Hyderabad 
{^Deccan) Co. v. 11 illonghby^ [1899] 2 Q. 13. 530). A clause that a ship shall be 
held covered in case of “ deviation or change of voyage ” at an extra premium 
has been held not to cover unreasonable delay before the commencement of 
the insured voyage (Maritune Insurance Co. v. t^iearns^ [1901] 2 K. B. 912) ; nor 
has it any operation where the risk has never attached [Simon^ Israel & Co. 
V. Sedgxvicky [1893] 1 Q. B. 303, 307, C. A.). The clause sometimes requires 
due notice to be given by the assured on receipt of advice ; as to what is due 
notice, see Mentz, Decker Co, v. Maritime Insurance Co. (1909), 15 Com. Cas. 17. 

{d) Bor a very extensive licence in a bill of lading, see Hadji AH Akbar v. 
Anglo-Arohian and Persian Steamship Co. (1906), 11 Com. Cas. 219. 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. I., r. 6. 

(/) Bottoinhy v. Bovill (1826), 5 B. & C. 210. 

{g) See Metcalfe v. Parry (1814), 4 Camp. 123 ; Pratt v. Ashley (1847), 1 Exch. 
257, Ex. Ch. ; Bragg v. Anderson (1812), 4 Taunt. 229; Lambert v. Liddard 
(1814), 5 Taunt. 480 ; Violett v. Allnuit (1811), 3 Taunt. 419; Barclay v. Stirling 
(1816), 5 M. & S. 6 : Rucker v. Allnutt (1812), 15 East, 278 ; Andrews v. Melluh 
(1814), 5 Taunt. 496, Ex, Ch. ; xirmet v. Innes (1820), 4 Moore (c. P.)> loO; 
Hunter v. Leathley (1830), 10 B. & C. 858 ; (1831), 7 Bing. 517, Ex. Ch.; and see 
Wurre V. Miller (1825), 4 B. & C. 538. 

(h) Lavahrey. Wilson (1779), 1 Doug, (k. b.)284, 286; Hoggy. //orwer (1797), 

2 Park on Marine Insurance, 8th ed., p. 626 ; Ranken v. Reeve (1814), 2 Park on 
Marine Insuraiice, 8th ed., p. 627 ; Gairdner v. Senhouse (1810), 3 Taunt. 16 
(dstinguished in Bragg v. Anderson, supra; Andrews v. Mellishj supra; 
Williams v. Shee (1813), 3 Camp. 469; Boitomley v. Bovill^ supra; Hamilton v. 
Sheddon (1837), 3 M. & W. 49; B.S. Kynance Co,, Ltd. v. Young (1911), 104 
L. T. 397. 

(i) Langhorn v. Allnuit (1812), 4 Taunt. 511; Hammond y.Reid (1820), 4 
B. & Aid. 72 ; Solly v. Whitmore (1821), 5 B. & Aid. 45 ; Laing v. Union Marine 
Insurance Co., Laing v. London Assurance Corporation (1895), 1 Com. Cas. lif 
compare Violett v. Allnutt, supra ; Leduc v. Ward (1888), 20 Q. B. D. 475,. 
482, C. A. ; Glynn v. Margetsem & Co., [1893] A. C. 351 (bill of lading cases). 
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the trading, breaking bulk, landing or loading cargo be completed 
during the period of the ship’s lawful stay in such port witliout 
additional delay or substantial variation of the risk (j). 

(5) If, however, such trading gives rise to delay that would not 
otherwise have been incurred, it may, for the reason (/,) mentioned 
below, afford a defence to the underwriter (/). 

_ Where the policy specifically describes the course which the ship 

18 to take between the two termini, such course must be strictly 

followed, and if the policy names one intermediate port at which 

the ship may touch, this may bind her not to touch at any other 

intermediate port, on the principle exprcssio iDtius est exdnsio 
alterius (m). 

782. Where several ports of discharge are specified by the 

policy, the ship may proceed to all or any of them, but, in the 

absence of any usage or sufficient cause to the contrary, she must 

pioceed to them, or such of them as she goes to, in the order 

designated by the policy. If she does not there is a deviation (n) 

Where the policy is to “ ports of discharge,” within a given area 

which are not named, the ship must, in the absence of any usage 

or sufficient cause to the contrary, proceed to them, or such of them 

as she goes to in their geographical order. If she does not there 
IS a deviation (o). 

/^’^ove the conditions in a voyage policy that there 
shall be no deviation or abandonment of the voyage, there is a 
condition that the adventure insured shall be prosecuted throughout 
its course with reasonable dispatch, and if without lawful excuse 
It IS not so prosecuted, the insurer is discharged from the time when 
the delay became unreasonable (p). Whenever the delay exceeds 

(,/) UrqicJ,art v. Bnrnard {im), 1 Taunt. 4o0; Laroche v Oswio i 

, u V. M (is,,8) 9 E„,, aiJsL: S 

f/i) See tho text, i///ra. 

After a very able aud elaborate discussion of the cases cited in notes fJ' 
W, p. 398, and notes (yj, (l)^ su^>ra, the editors 

te.xt may be deduced from theV. mentioned in th 

(«i) Marine Insur.ance Act, 1906 (6 Edw. 7, c. 411 s 46 r.l. ir„- . 
Wtkon (1776), 4 Bro. Pari. Cas. 470. * ’ ’ Elliot v 

(n) Marine In-surance Act, 1906 (6 Edw. 7 c 411 ^ 47 in. n , 

/lyiLSl'sIvri % feii ^ Sim?! 

cases Xrta ship Su^S^' It 2d°frJm ’Cm'^ 

J(^’8f4r5^£’t 'rsif-TrJj ^ Tr] 

compare Brown v.’ Tayleur (1835), 4 Ad. & e1 241 ^ ’ 

( > (2) : Cla.on v. Sirr^moncU 

distinguish Is Am rf TJ' ^ 502, Ex. Ch. : 

p. 39i:a„<,. (1911), 104 L. T. 397; and sec 

stitJwttW Jr nTZtmal'be 

or not there may be lawful excuses other than those mentioned 


Sect. 10. 

Commence- 
ment. 
Duration, 
and Area 
of Risk. 


Order in 
which ship 
must proceed 
to ports, 


Implied con- 
dition that 
voyage should 
be prosecuted 
with reason- 
able dispatch. 
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Terms of 
policy must 
not be 
exceeded. 


a reasonable time either at the terminus a quo or during the voyage, 

or at the terminus ad quern, or is incurred for purposes unconnected 

with the object of the voyage, the insurance ceases to be in 
force (q). 

784. There are, however, causes M^hich excuse a deviation or 
delay. The following causes are enumerated in the Act (r): — 

Deviation or delay in prosecuting the voyage contemplated by 
the policy is excused ; — 

(a) Where authorised by any special term in the policy ; or 

(b) Where caused by circumstances beyond the control of the 
master and his employer ; or 

(c) Where reasonably necessary in order to comply with an 
express or implied warranty ; or 

(n) Where reasonably necessary for the safety of the ship or 
subject-matter insured ; or 

(e) For the purpose of saving human life, or aiding a ship in 
distress where human life may be in danger ; or 

(f) Where reasonably necessary for the purpose of obtaining 
medical or surgical aid for any person on board the ship ; or 

(g) Where caused by the barratrous conduct of the master or 
crew, if barratry be one of the perils insured against (r). 

As regards (a) — The deviation or delay must not exceed what 
is permitted by the special terms in the policy, and the permission 
cannot be extended to objects not mentioned in the policy, for the 
maxim expressio vnius est exdnsio alterius generally applies (s). 


in the Marine Insui-ance Act, 1906 (6 Edw. 7, c. 41), s. 49 ; it may therefore 
still be necessary to refer to decided cases. 

(q) Chitty V. Sehvyn (1742), 2 Atk. 359; Hartley v. Biigyin (1781), 2 Park 
on Marine Insurance, 8th ed., p. 652 ; Grant v. King (1802), 4 Esp. 175 ; Samutl 
V. Royal Exchange Assurance Co. (1828), 8 B. & C. 119; Mount v. Zar/t’tJiS (1831), 
8 Bing. 108 ; Doyle v. Poicell (1832), 4 B. & Ad. 267; Hamilton v. Sheddon 
(1837), 3 M, & W. 49; compare Pearson v. Commercial Unio-n Assurance Co. 
(1876), 1 App. Cas. 498, 504. What is a reasonable time is a question of fact 
(see Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 88; Bam v. Case (1829), 
3 C. & P. 496). Phillips v. Irving (1844), 7 Man. & G. 325, a leading case on 
the subject, lays down the piinciple that whether the delaj' at the port where 
the ship happens to be, be reasonable or not must be determined, not by any 
arbitrary rule, but by the state of things existing at that port. The same 
principle was acted upon by Lord Ellenbohough, C.J., in Grant v. King, 
supra. As to whether carrying and cniising under letters of marque consti- 
tutesa deviation, see Moss v. Byi'om (1795), 6 Term Pep. 379, 382 (distinguishing 
and doubting Denison v. Modigliani (1794), 5 Term Eep. 580) ; Parr v. Andoyon 
(1805), 6 East, 202 ; and as to liberty to chase, capture etc., see Syers v. Bridge 
(1780), 2 Doug, (k.b.) 527 ; Laivrenre v. Sydehotham (1805), 6 East, 45; Jarratt 
V. Ward (1808), 1 Camp. 263 ; Hibbert v. Halliday (1810), 2 Taunt. 428. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 49 (1). It seems some- 
what doubtful whether this section of the Act w'as intended to enumerate all the 
causes which will excuse deviation or delay. Of course, if the ship insured under 
a voyage policy is unseaworthy at the time she sails because she is not sufficiently 
manned, equipped, or furnished with supplies, the underwriters will be dis- 
charged from babihty whether or not there be deviation, and the question of 
excuse cannot arise; see Woolf v. Claggett (1800), 3 Esp. 257 ; O'Reilly v. 
Royal Exchange Assurance {1S\5), 4 Camip. 24^6. 

(s) Doyle v. Powell, supra; Elliot v. Wilson (1776), 4 Bro. Pari. Cas. 4(0, 
Syers v. Bridge, supra; Parr v. Anderson, supra. The usual deviation clause, 
nccording to which the subject-matter insured shall b© covered on payment of 
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As regards (b)— Only a voluntary departure from the course Sect, lo. 

of the insured voyage discharges the underwriter from further Commence- 

liability. Thus, if the master is obliged to go into a port of “lent, 

distress in order to repair his ship, or is compelled by the perils Deration, 

of the sea or by the violence of a mutinous crew to go out of the 

usual course, or where a ship is forcibly detained by a cruiser or is 

prevented by an embargo from landing, this deviation or delay is Only voiun- 
excused (t). tary departure 

As regards (c)— This excuse is applicable where a ship is delayed underw^Rer. 
in port for repairs necessary to make her seaworthy for the voyage. Necessary 
or where she is delayed at an intermediate port to make her repairs, 
seaworthy for the next stage of the voyage (u). 

As regards (n)— This excuse seems limited, except where the Safety of 
safety of the ship is involved, to the case of a deviation or delay ®“Sject- 
rendered necessary for the safety of the particular subject-matter 
insured, with the result that in the case of an insurance on cargo, 
freight, or other interest, deviation for the purpose of saving the 
ship would be excused («’) ; but that in the case of an insurance on 
ship, deviation merely for the purpose of saving cargo or freight 
would not be excused. On the other hand, it is not limited to the 
necessity of saving the ship, or the subject-matter insured, from 
some peril insured against (x). 

As regards (e)— The liberty given by this excuse does not extend Safety of 
to the case of deviation made solely for the purpose of saving human life, 
property (y). 

As regards (o) Deviation caused by barratry may be excused (j). Barratry, 
but deviation is not excused by the ignorance or want of skill of 
the master, however gross it may be (a). 


an additional premium, i.s, of course, a special term in the policy within the 
meaning of excuse (a) (see p. 400, ante). 


(i) JIarrinyUm v. ikdkeld (1778), 2 Park on Marine Insurance, 8th ed., p. 639 • 
. ^o(,'i7 (1798), 1 Bos. & P, 313; Woolf v. Clayyett Em 2o7 ; 


Jh'iscol V 

(nant v. king (1802), 4 Esp. \to; Scott v. Thmnpson (1805), 1 Bos. & P. (n. r.) 
181 ; y-'/,e/yfS v. Auldjo (1810), 2 Camp. 350; Schroder v. 2'hompson (1817) 7 

Assurance Co. (1739), 1 Atk. 545, 546; Smith v. 
Svrrtdye (1801), 4 E.sp. 25 ; nouillon v. Lupton (1863), 15 G. B. (n. s.) 113 • and 
see 1 hilhps v. Irviny (1844), 7 Man. & G. 325. ^ 

(?y) It is also an excuse as between shipowner and carso-owner (The “ Ten 

fonm ' (1872), L 11. 4 P. C. 171; Anderson v. The "L OuuS 

1 he ban Roman [ 1 873) L, R. o P. C. 301 ). There seems good reason why, as 

between shipowners and charterer.s, a deviation for the puipose of savin- cargo 

sh(.uld bo excu-sed, though it would not he as between shipowner and under- 
wnter on snip. 

the Marine Insurance Act, 1906 (6 Edw. 7, c. 41), effects a 

ffW® fe/m/ije Assurance (1815), 

OTP 1 the ship was unseaworthy when she sailed. As to what 

re the elements of rea.soiiablo necessity, see Rhelps, James <t Co.v. Ifill, [1891] 

Amifn “Teutonia," sapm, and 

^iSf eaptuS)! (apprehen- 

>) Scaramanga v. Stamp (1880), 5 C. P. D. 296, C. A. 

Am- (IO hVhS, Assurance Co. (1798), 7 Term Rep. 505 ; Tait v. 

^^^(ci) Vallejoy. U7iccfcr (1774), 1 Cowp. 143 ; Ross v. //irafer (1790), 4 Term Rep. 


H.L. — XVII, 
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K ffect of 
Stamp Act, 
1S91. 


The Act (b) further provides that when the cause excusing the 
deviation or delay ceases to operate, the ship must resume” her 
course, and prosecute her voyage, with reasonable dispatch (b). 
This evidently does not mean that the ship must return to the 
actual spot where she turned aside, but that she must make the 
best of her way to the terminus ad quern of the voyage (c). 

Sect. 11. Avoidance of Policies and Warranties. 

Sub-Sect. 1. — Alteration and Rectification of Policy. 

(i.) Alteration. 

785. A policy of insurance, like any other contract, may be 
altered by consent, even after it is underwritten, provided the 
alteration is in writing signed or initialled by the underwriter (d), 
and is not inconsistent with the provisions of the Stamp Act, 
1891 (c). But no alteration by one underwriter can bind any of the 
other underwriters, and any material alteration of the policy, when 
in the possession of the assured or his agent, avoids the j^olicy, 
except as to the underwriters who had consented to it by signing or 
initialling the alteration (/). On the other hand, an altera- 
tion, if not material, will not vitiate the policy, the only result 
being that, if some of the underwriters have consented to the 
alteration after the policy is executed and others refuse, those who 
consent make the altered instrument their own, and those who do 
not consent remain liable on theii* original contract {g). 

786. An alteration is material which in any degree affects the con- 
tract or any rights or remedies under it, as, for instance, where the 
destination of the vessel insured is altered at the time of her sailing 
or the subject of the insurance is altered (/;), but an alteration or 
addition is not material which merely expresses what the law could 
otherwise imply as to the effect or construction of the instrument (i). 

787. Although the underwriter may have assented to the 
alteration of the i:)olicy, the altered policy will have no legal validity 
\yithout a fresh stamp, unless the alteration comply with the condi- 
tions specified in the Stamp Act, 1891 (J), namely, that the alteration 

(6) Marine Insurance Act, 1906 (G Edw. 7, c. 41), s. 49 (2). 

(c) llarnngton'v. Halkeld (1778), 2 Park on Marine Insurance, 8tlied., p. 639; 
Delany v. Stoddart (1785), 1 Term Rep. 22. 

{d) Kaines v. Knightly (1682), Skin. 54; RoUn^on v. Tohin (1816), 1 Stark. 
336. 

(e) 54 & 55_yict. c. 39, s. 96 ; see the text, infra. The Marine Insurance Act, 
1906 (6 Edw. 7, c. 41), s. 91 (2), saves the I’ules of the common law, including 
the law merchant, so far as they are not inconsistent with the express jirovisions 
of the Act. As to the general law relating to alterations of contx’acts, see title 
Contract, YoL VII., pp. 424 et seq. 

(/) djf^ird V. Robertson (1791), 4 Bro. Pari. Cas. 488; Langhorn v. Cologan 
(1812), 4 Taunt. 330; Campbell v. Christie (1817), 2 Stark. 64; Fairlie v. 
Christie (1817), 7 Taunt. 416 ; Fm'shaio v. Chahert (1821), 3 Brod. & Bing. 158. 

{g) 6’ancfer507iv. -S^mon* (1819), 1 Brod. & Bing. 426; Sanderson v. M'C idiom 
(1819), 4 Moore (c. P.), 5 ; Forshav) v. Chahertj suprttj at p. 165. 

(A) Laird Robertson., supra ; Langhorn n. Cologan, supra; Fairlie y . Christie , 
supra ; Campbell v. Christie, supra; Foi'shaw v. Chahert, supra. 

(t) Clapham v. Cologan (1813), 3 Camp. 382, and cases cited in note {g), supra. 

(y) 54 & 55 Yict. c. 39. 
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be made before notice of the determination of the risk originally Skct. ii, 
insured ; that it do not prolong the time covered by the insurance Avoidance 
thereby made beyond the period of six months in the case of a of Policies 
policy made for a less period than six months, or beyond the period 
of twelve months in the case of a policy made for a greater period Warranties, 
than six months ; that the articles insured remain the property of 
the same person or persons ; and that no additional or further sum 
be insured by reason or means of the alteration (k). 

The words “ before notice of the determination of the risk 
originally insured” refer to a determination of the risk caused by 
the loss or safe arrival of the subject-matter insured, or by the 
final conclusion of the insured voyage, and therefore do not com- 
prise a determination of the risk caused by a breach of warranty (/). 

Moreover, the clause speaks of the actual determination of the risk, 
therefore a mere intention to determine the risk at the time the 
policy is altered is immaterial (m). 

The provision that the articles insured must “ remain the pro- 
perty of the same persons ” in effect implies that there must be one 
identical and continued subject-matter of insurance (»)• But an 
alteration which merely corrects a mistake in the description of the 
subject-matter made in drawing up the policy does not require to 
be restamped (o). An express or implied warrantv may be altered 
without requiring the policy to be restamped ( p) Where the altered 
policy is invalid by reason of not being restamped it has been held 
that the original policy cannot be enforced (q). 


(ii.) Jtcctijkafion. 

788. "When a mistake has been made in drawing up a contract, 
and its terms do not correctly express tlie real agreement between 
the parties, the court will generally rectify the instrument so as to 
make it correspond with the true intention of the parties (r). The 

4 ^ ^ provision is very similar 

to htat. (1 ‘^5), .io Geo. .i, c. G3, s. 13, and will, like it, receive a liberal construc- 

'S'w^rae (1830), 1 11. & Ad. Lord Textekdex, C.J., at 

p, oh], 

n sm'^'r-r 8 East 273,291, Ex. Ch. ; lI„Uard v. Jackson 

(1811), 4 launt. ICO; Ihdsdale v. hhedden (ISM), 4 (’amp 107 

[m) llamsirom v. Bell (1S16), 5 M. A S. 2G7 ; Brorkkhank v. Sugruc, 
(>i) mil V. Beaten (ISOi), 8 East, 373; Kensimjton v, Iin/lis, supra, at p. 29'^ • 

^ PMnson V. Touray (1811), 3 

V V (mistake m declaration of interest) ; and see 

/, T''" 471 (mistake in bill of sale of sliip). 

320 (implied 1 v. ^licrdee/, (1819), 2 B. & Aid. 

(</) Iked V. Deere (1827), 7 B. & C. 261 ; French v. Patten (1807) 1 Camp' 72 ■ 

£fl58 (1821). 3 Br^od. & 

ness^'o LJ Insurance, p. 87, _ doubts the correct- 


stamn Af.t» . A . . , ’ involve any question relating to the 

istamp Acts or any other Act relating to revenue. 

1 Atk. 543; Ilenkle v. Royal 

Otiiek^Insthumv^* ^ ^ titles Deeds and 

vniEK iNSTituMENTs, Vol. X., p. 360; Mistake. 
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Marine Insurance Act, 1906 (s), provides that “ where there is a duly 

stamped policy reference may be made as heretofore to the slip or 

covering note in any legal proceeding,” and it seems that, 

notwithstanding the provisions of the Stamp Act, 1891 (t), the 

court has power to rectify a duly stamped policy so as to make 

it correspond with the terms expressed in the slip or covering 
note («). 


Suli-bECT. 2. yli'oidct/icf^ oj Policy hy Fvciud ov CovtcccLhiicid, 

% 

(i.) Fraud. 

Contract 789 . A contract of marine insurance, like any other contract, is 

the^CTo^Tof on the ground of fraud, and any fraudulent misrepresenta- 

fraud. made in order to induce the underwriter to enter into the 

contract entitles him to avoid the policy, unless it is proved, 
either that he knew the true state of facts at the time of contracting, 
or that he did not rely on the misrepresentation {v). Indepen- 
dently, however, of fraud, a misrepresentation as to material facts, or 

a non-disclosure of material facts, may discharge the underwriter 
from liability (/r). 


The contract 
of insurance 
is a contract 
uberrima: 
fidei. 


(ii.) Concealment or Non-disclosure. 

790 . It is a fundamental principle that a contract of marine 
insurance is a contract uherrimee fidei, that is, a contract based 
upon the utmost good faith, and, if the utmost good faith be not 
observed by either party, the contract may be avoided by the 
other party (;r). Thus, if when the contract is concluded (y), 
the assured knew of the loss of the property insured, the under- 
writer rnay avoid the contract, and similarly if at that time the 
underwriter knew that the insured ship had safely arrived at her 


(s) 6 Edw. 7, c. 41, s. S9. 

54 & 55 \ict. c. 39, ss. 93 — 96; see p. 338, ante. 

(f/) In Mackenzie y. Couhon (1869), L. E. 8 Eq. 368, Jajies, Y.-C., dis- 
missed a bill for rectification on the ground that there can be no rectification 
unless there has been an actual concluded contract entered into before the date 
of the instrument which it is sought to rectify, and that the slip did not con- 
stitute a contract ; this decision, however, was previous to the Stamp Act, 1891 
(54 & 55 Viet. c. 39), and in subsequent cases it has not been disputed that there 
is power to rectify a policy which is not in accordance with the slip. See The 
Aikshaiv (1893), 9 T. L. E, 605; Spalding v. Crocker (1897), 2 Com. Cas. 189 ; 

Allmn V. Property Insurance Co. (1911), TimeSy Commercial Supplement, 10th 
Eebruary (fire). 

(v) Smith V. Chadwick (1882). 20 Ch. D. 27, per Jessel, M.E., at p. 44 ; (1884) 
9 App. Cas. 187, ;:er Lord Selbokxe, L.C. at p. 190; Arnison v. Smith (1889), 
41 Ch. D. 348, C. A., per Lord Halsbuiiy, L.C., at pp. 368, 369. As to the effect 
of fraud in vitiating a contract, see title Misuepresextatiok AJfi) Fraud. 

{w) Marine Insurance Act, 1906 (6 Edw. 7,c. 41), ss. 18, 20; and see pp. 405 
et serp, post. 

(x) Mpine Insuiunce Act, 1906 (6 Edw. 7, c. 41), s. 17. In every contract of 
marine insurance there is an implied condition that there is no misrepresenta- 
tion or conceahnent {Blackburn v. Viffors (1886), 17 Q. B. D. 553, C. A., per Lord 
Esher, M.E., at p. 561 (approving Phillips, Law of Insurance, s. 537) ; affirmed 
(1887), 12 App. Cas. 531 ; see per Lord Watson, ibid., at p. 539). Compare title 
Guarantee, Vol. XV., p. 539. 

(//) 7.C., when the assured’s proposal is accepted (Marine Insurance Act, 1906 
(6 Edw. 7, c. 41), s. 21). 
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destination, the assured may avoid the contract and receive back 
the premium (a), 

791 . ( 1 ) Subject to the following provisions (/>), the assured must 
disclose to the insured, before the contract is concluded (c), every 
material circumstance which is known to the assured, and the 
assured is deemed to know every circumstance which, in the 
ordinary course of business, ought to be known by him. If the 
assured fails to make such disclosure, the insurer may avoid the 
contract (d). 

(2) Every circumstance is material which would influence' the 
judgment of a prudent insurer in fixing the premium, or 
determining whether he will take the risk (r). 

(3) In the absence of inquiry the following circumstances need 
not be disclosed, namely : — (i.) Any circumstance which diminishes 
the risk ; (ii.) Any circumstance which is known or presumed to 
be known to the insurer : the insurer is presumed to know matters 
of common notoriety or knowledge, and matters which an insurer 
in the ordinary course of his business, as such, ought to know; 
(iii.) Any circumstance as to which information is waived by the 
insurer ; (iv.) Any circumstance which it is superfluous to disclose 
by reason of any express or implied warranty ( /'). 

(4) Whether any particular circumstance, which is not disclosed, 
be material or not is, in each case, a question of fact (fi), 

(5) The term “circumstance” includes any communication 
made to, or information received by, the assured (//). 

Subject to the above provisions as to circumstances which need 
not be disclosed, where an insurance is effected for the assured by 
an agent, the agent must disclose to the insurer — 

(a) Every material circumstance which is known to himself, and 
an agent to insure is deemed to know every circumstance which in 
the ordinary course of business ougiit to be known by, or to have 
been communicated to, him; and 

^ (b) Every material circumstance which the assured is bound to 

it come to his knowledge too late to communicate 
it to the agent (i). 

792 . The above provision fl) must be read in connection with 
the pieceding clause (bj. The result is that where the assured 


(«) V. Boch m (nee), a Purr. 1905, jxr Lord Maxsi-IELD, C. J., at p. 1009. 

(/.) /.f., Marine Insurance Act, 1006 (e Edw. 7, c. 41), s. 18 (6) ; see the text, 

((-) A conhact of nnmne insurance is deemed to be concluded when the 
pioposa or the assured is accepted by the insurer, whether the polic\' be then 
issuet 01 not , and for the purjiose of showing when the proposal was accepted, 
e eience may he made to the slip or covering note or other customary 

^ unstamped {ibid., s. 21; and see 

{./■) 6. l,s (;j). 

J j Co., LUt. v. Thames and Mnsey Marine 

Inmrame Co., Ltd., [1910] S. C. 1072. 

(i) LtdJrt 1906 (6 Edw. 7, c. 41), s. 18 (5). 
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effects a policy through an agent, the underwriter cannot avoid 
the contract if the assured, as soon as he is aware of a material 
circumstance, hond fide and with all reasonable dispatch com- 
municates it to the agent, although the latter receives the 

information too late to apprise the underwriter before the contract 
IS concluded. 


Time when 
contract 
concluded is 
the critical 
time. 

When election 


contract. 


793. A concealment of a fact known to the assured, or a 
misrepresentation made by him, after the conclusion of the contract 
does not entitle the underwriter to avoid the contract (j). 

. 794. Wheie the contract is voidable on the ground of 

must be made misrepresentation or concealment on the part of the assured, it 
oa-voi e may be important, in certain circumstances, for the latter to know 

whether the underwriter elects to disaffirm it, in order that the 
assured may be able to take steps to effect another insurance. The 
tact that the underwriter has subscribed a policy without protest 
does not, however, prove that he has elected to affirm the contract, 
inasmuch as he may have acted in pursuance of the usage which 
binds the underwriter to subscribe a policy in accordance with the 
slip , and it is still an undecided question whether the under- 
wiitei must make his election in a reasonable time, or whether he 
IS at liberty to repudiate the contract at any time, unless in the 
meantime the rights of third parties have intervened, or the 
assured has altered his position under the belief that the contract 
was a subsisting one. As a general rule, contracts w'hich are 
voidable may be avoided at any time, unless the rights of third 
parties have intervened or unless the other party to the contract 
has been reasonably led to believe that the contract w'as sub- 
sisting and binding ; and, as the Act is silent on this subject, it 

^is submitted that the same rule governs contracts of marine 
insurance (A). 


(,;) Cory v, Patton (1872), L. R. 7 Q. B. 304 ; Lishman v. Nm'thcrn Maritime 
Insurance Co. (1875). L. B. 10 C. P. 179, Ex. Ch. and see Jonides v. Pacific 
^sumneeCo. (1871), L. B. 6 Q. B. 674; affirmed (1872), L. B. 7 Q. B. ol7, 
Ex. Ch. The fact that the contract was concluded b}' the slip being initialled 
subject to ratificaion by the assured, and that the master concealed came to his 
\ issue of the policy, makes no difference {Coi'y v. Patton 

^ following Hayedorn v. OHiersoyi (1814), 2 M. & S. 485). 

Ihis accords with the Marine Insiu'ance Act, 1906 (6 Edw. 7, c. 41), s. 86. But 
wheie a broker is instructed to effect a policy on goods, and by mistake effects 
one on the ship, and the underwriter afterwards agrees to a rectification of the 
policy, the broker is bound to disclose a material fact which has come to his 
knowledge between the execution of the policy and its rectification, for the 
uudei’writer is under no obligation to make the alteration, and by doing so ho 
is really making a new and distinct insurance [Saictell v. Loudon (1814), 5 
Taunt. 359). If, on the other hand, the policy does not correspond with the 
slip to which the underwriter has assented, so that it is his duty to coirect 
the error, the alteration does not make a new contract, but merely declares the 
true meaning of that aBeady concluded, and there is no necessity to disclose 
the information acquired after the making of the contract (2 Duer, Law of 
Marine Insurance, p. 428). 

(/v) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 91 (2); Clovyh v. London 
aiid Xorth-Wesiern Hail Co. (1871), L. E. 7 Exch. 26, Ex. Ch.; Morrison v. 
Universal Marine Insurance Go, (1873), L, E. 8 Exch, 197, Ex. Ch, 
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796 . The insurer is entitled to assume as the basis of the 
contract between him and the assured that the latter will com- 
municate to him every material fact of which the assured has, or 
in the ordinary course of business ought to have, knowledge (/), 
and that the latter will take the necessary measures by the 
employment of competent and honest agents to obtain through 
the ordinary channels of intelligence in use in the mercantile 
world all due information as to the subject-matter of the insurance. 
This condition is not complied with ^Yhere, by the fraud or 
negligence of an agent, the party proposing the insurance is kept 
in ignorance of a material fact which ought to have been made 
known to the underwriter, and through such ignorance fails to 
disclose it (m). 

The master of a ship and the general agent of a shipowner, for 
the transaction of his shipping business, are agents whose know- 
ledge will be imputed to the shipowner (n) ; and similarly, a factor 
employed to ship a cargo and forward the shipping documents, and 
the general representative of the assured at a foreign port, are 
agents with whose knowledge the owner of cargo is afl'ected (o) 

796 . Sometimes an agent emploj'ed to effect an insurance, 
instead of dealing direct with the underwriter, acts through an inter- 
mediate agent or agents, and in such cases the concealment of a 
material fact within the knowdedge of any agent through whose 
agency, whether mediately or directly, the insurance has been 
effected, vitiates the policy (20* 

But where a broker who is employed to obtain an insurance on a 
particular risk fails in so doing, and it is afterwards effected by 
another broker, the policy is not avoided by the rlon-disclosure of 
facts which were unknown to the principal and the second broker, 
though they w’ere within the knowledge of the firsir, for the 
knowledge of the latter cannot be imputed to the principal (q), 

(/) Murine Iiisuruiice Act, 1900 (0 luUv. 7, c. 41), s. 18 (1). “The material 
facts are as to the subject matter, the ship and perils to which the ship is 
exposed.” The name of the a>surcd need not be disclosed unless asked for 
(Otaufjoiu Asburaiice VoritraiiCn v. Hymondtion tC C’o. (1911), 104 L. T. 254, 
ScKClTON, J., at p. 257). 

(w) rroud/ooi V. MojiteJicre (1807), L. E. 2 Q. B. 511, 521 ; Blacklnm) ^ Lmv <t 
('o. V. TiV/ors (1887), 12 App. Cas. 501, 540, 542. !See also title Gvauamee, 
Vol. XV., p. 509. 

(n) (Jladstcne v. Kiny (1810), 1 M. & S. 05 ; Blachhtirn^ Lew tf’ Co. v. VigorSy 
(nr Lord IIalsbxjky, L.C., at p. 507 ; j cr Lord "WaTSON, at p. 540. 

(o) Fitzherbeit v. Medhu' (1785), 1 Term Eep. 12; Broud/vot v. Mentefiorey 
s\q‘ra. As to the knowledge of a clerk of the assured being equivalent to that 
of the assured, see Hitv'ort v. Dvrdop (1785), 1 Park on Murine Iusru*ance, 
8th ed., p. 440, II. L. It has already been seen (see note (i), p, 009, aide), that 
Lloyd’s agents are not the agents of the uiidcrwi iters at Lloyd’s (Il'iVaon v. 
Halamandra Amirance Co. of Hi. rehr^hurg (1900), 8 Com. Cas. 129). 

(2d Blaclhvrn v. Hashm (1888), 21 Q. B. 1). 144; see also Lynch v. Bitnsford 
(181 1), 14 East, 494, Ex. Ch. ; Mai ine Insuiance Act, 1900 (0 Edw. 7, c. 41), 
s. 19 ; and see Thames and Merecy ^Jari 1 )e Insurance CVa, Lttl. v. iiunford Ship 
Co.^ lAd.y Soidheni Marine Midua! hisnrance Associaiion v. Gun foid Ship Co., 

Ltd. (1911), Times. 29th June, II. L. (over-insurance by a^jent by means of 
honour policies). c 

(7) Blackhiiriiy Low (b Co. v. Viyers, supra. In Gladstone v. King, supra^ 
and Stribleg v. lmj>trial Marine Insurance Co. (1870), 1 U. B. 1). 507, it 
was decided that when an agent wEose duty it is to keep his principal 
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797. The assured is bound to disclose not only facts which aro 
material to the risks considered in their own natui/and which havTa 

of tfiose risks, but also all circumstances 

ire^nhXuhal fh the premium (r). Thus, the uon-dt 
in ^ ^ ^ ^ property insured is excessively over-valued 

m the policy may be a ground for avoiding it (s). 

particular circumstance is in no wav 

h^rntTacrand"? subsequent to the conclusion o^ 

loss to have arisen from a cause wholly different from and whollv 

unconnected with that referred to in the inte ligence o' wi rany 
0 the matters therein comprised. The ouly questiou L “e “ei 

uilorroatiou concealed, ivhether by design or 

raderuri ter™ Thu, y the mind of a prudent 

9hi'nho' assuiecl, having received information that the 

tn accident, fails to communicate the intelligence 

n n Si I" due to mere mistake or carelessness, and 

nnfrnS S out in fact to have been wholly 

iirtf^nnnoTS the goods are lost by capture wholly 

unconnected with the perils of the seas (0- 

fo I‘^st heard of are 

iSrl . ^'hich the assured may be bound to disclose his know- 
7‘f oimation. buch disclosure is certainly necessary when 

VP ^ inference that the ship is a missing or overdue 

sse , ant it may also be necessary in other cases W’here circum- 
ances ^no\Mi to the assured exist which make those times 
material. I lie question in all cases is a question of fact (?/), namely, 
wliether the circumstances known to the assured, or as to which 

'without fraud to inform him of an occurrence causing 
oprii?r!nl thereby prevents the principal from disclosing the 

thnf- iha ’ entirely avoided, and the only consequence is 

Sf ‘ i-- the , average los,. These deci.lns, the 


. which It i_s not easy to understand, were disapjiroved of by Lord 

X in Pflarkburn, Loiv <1: Co. v. IVc/or^ (1887), 


Lord Watson m iHuinuurn, j^ow <i; co. v. i «r/or« (issi;, 
Insn^noo Von^w ^ttle donbt that they are overruled bv'the Marine 

rrsnn,I f) (T (1) (see p. 40.), ante). In other 

tl" ^ "V-'® liere, and in notes (w) to (y-), p. 407, ante, 

IS bnefly summarised in a single sentence of that danse. 

r) Mamie lusiirance Act, 1900 (0 Edw. 7, c. 41), s. IS (1), (2). 

(fom y; K.!)Q.B. o.n- nirazV(L-H 8 si{\m), 6 

ir )r~' '"A' ’ Jnnm, (1895), 1 Com, Cas. 177; Tliumes and 

Jlerp Afarine Insurance Co., Ltd. v. Onn/ord Ship Co., Ltd., Southern Marine 

Lnsnrancc Assonatwn v. dnnford Ship Co., Ltd. (1911), Times, 29th June. 

^ . j. (ovei-valiiation and over-insurance : some of the policies b\^ which over- 

insurance was effected were honour policies). 


!• ]^orri$07i V. LTnrn\<al ^^ar^7}e hisnraiice Co. (\ST2)y Jj. E. 8 Exch- 
0 , reversed on other points (1873), L. E. 8 Exch. 1 97, Ex. Ch. ; Marine Insurance 
Act, 1906 (0 Edw. 7, c. 41), s. 18 (4), (5). 

(a) Marine Insiu-ance .Act, 1900 (0 Edw. 7, c. 41). s. 18 (4). 
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lie has information, the time of a ship’s sailing or when she was 
last heard of, would influence the judgment of a prudent insurer 
in fixing the premium or determining whether he would take the 
risk (a:). 

799 . It is important to observe that although the policy may by 
its express terms cover losses by all perils of the seas, this does not 
relieve the assured from the obligation to disclose information he 
has received as to the insured vessel liaving encountered severe 
weather. Similai'Iy, if a policy is on goods on board a certain 
vessel “at and from port or ports of loading in the province of 
Buenos Ayres,” and the assured is apprised that the ship was 
intended to load at a roadstead then unknown to underwriters as 
a place of loading, the underwriter will be discharged if the 
assured does not communicate the place of loading («), For a like 
reason, if a sliip is to be employed on a service of peculiar danger, 
and this cannot be inferred from the terms of the policy, the fact 
ought to be communicated to the underwriter. Again, where goods 
ure insured “ on ships and ships ”(/>), and the assured knows that 
the goods are loaded on board a vessel which was reported in Lloyd’s 
list as having met with an accident, the underwriter will be 
■discharged from liability if the assured has not disclosed to him 
the name of the ship (f*). So, also, if the assured has entered 
into a contract which makes the measure of ultimate loss to the 
underwriter greater than what is usual (for instance, by reason of 
liis right of subrogation being injuriously affected), and he does not 
•disclose the fact, this may amount to concealment of a material fact 
and may vitiate the policy (d). 


(,x) Tho following are the principal cases relating to this subject, although they 
^ire of hut little use, not only because the (jucstion is one of fact depending on the 
])articular circuinsUinces of each case, but also because the changes in the course 
and mode of navigatiou, and the facilities of coininunicatioii by way of telegraph 
■or otherwise, arc such as to prevent the earlier cases from being a safe guide as 
to such inferences of fact /VeWtuu/ v. OVorcr (1800), 7 East, -loT ; Elton v. 
Aar/a/is (1882), 8 Bing. 198; S. 0., on second tiiul, 5 C. & V. 885; Strihhy 
Y. Imperial Marine Inmrance (Jo. (1876), 1 Q. B. D. 507 ; IlatcUffe v. Shoolhred 
(1780), 1 Park on Marine Insurance, 8th ed., p. 418 ; M' Ayidre 'w v. Ikll (1795), 
1 Esp. 878; Wchuto' v. Fader (1795), 1 Esp. 407; v. (Horer (1804), 

1 Bos. P. (n. It.) 14; Mavkudosh v. Marshall (1848), II M. & W. 116; 
Bridyn v. Ilnntcr (1818), 1 M. & S. 15; Foley v. (1814), 5 Taunt. 480 ; 

lAttledahv. 1)i.ron {\mb), 1 Bos. & P. (n. u.) 151 ; Klkin v. danson (1845), 18 
M. & AV. 655 ; Ilkkards v. Murdod (1880), 10 B. & C. 527 ; Westhnni v. Aherdein 
(1887), 2 M. & ^V^^67j Kirby v. Smith (1818), 1 B. & Aid. 672 \ Bell v. Bell 
(1810), 2 Camp. 475, 479. As to the cases involving the question whetlier when 
the old convoy Acts were in force the assured was bound to disclose the fact 
that the ship sailed or was intended to sail without convoy, see Satriell v. 
London (1814), 5 Taunt. 859; Loraf v. Duff, Lony v. Bolton (1800), 2 Bos. & P. 
209 ; Bcid .1: Co. v. Uarmy (1816), 4 Dow, 97, H. L. 

(a) narrower v. Jlntehinson (1870), L. B. 5 a B. 584, Ex. Ch. ; Lainy v. 

Lmon Marine Jnsnranee Co., Lauiy v. London Assurance Coviioration (1895), 
lCoin.Cas.il. 

(|d 1 Enierigon, Traito des Assurances, p. 172 ; compare Bolicia Bejtnhlir v. 
Jndemnity Mutual Marine Assurance Co. (1908), 99 L. T. 894, 898. 

(^) Lynch V. Jfamilton (1810), 8 Taunt. 87 ; affirmed suh nom. Lynch v, 
(1811), 14 East, 494, Ex. Ch. ; Leiyh v. Adams (1871), 25 L. T. 

[d) '^aU V. 1/y.dop (18S5), 15 Q. B. 1). 868, C. A. This case might also have 
Oeen decided on the ground that there was a virtual misrepresentation. 
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_ 800. There are certain circumstances which, in the absence of 
inquiry, need not be disclosed (c). As to these, the following points 

have to be noticed. ® ^ 

It is obvious that the insurer has no ground of complaint because 
tie is not informed of a circumstance which diminishes the risk or 

0 aciicumstance which is known to him (/). Moreover, the assured 

IS not bound to disclose any circumstance which may fairly be 
assumed to be known to the underwriter {g). Thus, the assured 
need not mention general topics of speculation, nor causes which 
may occasion natural or political perils, such as the difficulty of the 

’ 1 ^ hurricanes, earthquakes, war, or embargo 

and the like, nor the trade regulations of Governments {h). 

On the other hand, if the assured has private information of any 

introduced or of any particular danger 
anecting the risk insured, and wffiich in the ordinary course of 

business would not be knowm to the underwriter, the non-disclosure 

01 such information would vitiate the policy (i). Nor can the 

assured excuse his omission to communicate a material fact on the 
giound that it had previously come to the knowledge of the under- 
w liter, unless at the time w'hen the contract was made the fact 
was piesent to the mind of the underwriter (/c), ♦ 

801. The assured is not bound to disclose any information 
which IS waived by the insurer(/). Speaking generally, wdiere from 
the facts communicated to the underwriter he would naturally infer 
the existence of other facts not disclosed, his omission to make 
inquiry is an implied waiver of a more explicit disclosure. Thus, 

wheie an insurance is applied for in time of war on a cruiser “ from 

* ^ « any limitation or description, the under- 

writers must know' from the terms of the proposed insurance that 
the ship is to be employed in some warlike expedition, and hence, 
if he omits to inquire, the particular nature of the service in which 
she is to be employed need not be disclosed to him (???). 

802. In the absence of inquiry the assured need not disclose 
that which is superfluous, as being the subject of any express or 


^ (e) Marine Insurance Act, 1900 (6 Edw. 7, c. 41), s. IS (3). The enumeration 
in this clause of. excepted circumstances is taken from Lord Maxseield’s 
celebrated judgment in Carter Boehm (1766), 3 Burr. 1905, 1910; 1 fc^mith, 

L.a, nth ed., p. 491 . 

(/) Marine insurance Act, 1906 (6 Edw. 7. c. 41), s. 18 (3) (a), (b). 

[g] See loley v. Tahcr (1861), 2 P. & E. 663, per Eele, C.J., at p. 672. 
yh) tarter v. BoehrUy supra; and see cases cited in note (m)infra. 

(i) Carter \. Boehm, svj-ra, at p. 1915. 

(A') Bates v. lleivxit (1867), L. B. 2 Q. B. 595; (distinguished on the facts) 

Gandy v. Adelaide Insurance Co. (1871), L. E. 6 Q. B. 7i6, 755 ; Fracis, Times 

& to. w l^ca Insurance Co. (1898), 3 Com. Cas. 229 (where a trade jirohihition 
was habitually ignored). 

(0 Marine Insurance Act, 1900 (6 Edw. 7, c. 41), s, IS (c). 

(?h) Carierw Bcehrn, sup)ra,pcrC.o\d Maxspield, C.J. ; Asfar & Co. v. Blundell, 
[1896] 1 Q. B 123, 129, C. A. As illustrations of the same principle, see 
Beckwith \. Bydehotham (1807), 1 Camp. 116 ; Fort v. Lee (1811), 3 Taunt. 381 ; 
Freeland v. Glover (1806), 7 East, 457. The practice of underwriters as to 
accepting risks or not making inquiries on particular points cannot aflect the 
statutory duty or be received as evidence of waiver in any particular case [Thames 
and Mersey Marine Insurance Co., Lid. v. Qvnfoid Co., Lid., Southern 
Marine Mutual Insutance Association Gunfend Ship Co., Lid. (1911), Itmes, 
29th June, II. F., per Lord AlveksTuxe, C.J.). 
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implied warranty (n). Thus, in the case of a voyage policy, the 
assured need not make any disclosure of information relating to 
the ship’s unseaworthiness when she sailed, because if she did not 
start on her voyage in a seaworthy condition the underwriter 
would not be liable (o). It is, however, otherwise in the case of a 
time policy where there is no implied warranty of seaworthiness {p) 


803. The assured is not bound to disclose the estimate formed 
by other underwriters of the risk or that they have declined it {q). 

Again, where a fact is a matter of inference and the materials 
for drawing it are common to both parties, the assured is generally 
not bound to make any communication on the subject (r). It must, 
however, be always borne in mind that the question whether any 
particular information which is not disclosed is or is not material, 
or whether the underwriter has waived the disclosure, are questions 
of fact, and that therefore the decision in each case must depend 
upon its particular circumstances. For instance, the payment of a 
very high premium ma)^ be evidence that the underwriter accepted 
the risk and waived the disclosure of a particular matter (s). 

804. As to whether an underwriter who is a member of Llo3'd’s 
or a subscriber, and as such receives or has access to Lloyd’s daily 
lists is to be conclusively presumed to have knowledge of their con- 
tents, it is now settled that an underwriter cannot reasonably be 
presumed to carr}' in his head all that is contained in Lloyd’s 
lists (/). Therefore the insurance will be voidable if there has been 


(?i) Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. IS (3) (d). See p. 405, 
ante. 


(o) Shooihredy. Xnit 1 Park on Marine Insurance, 8th ed., p. 493; 

jijirood V. Jiodjfers (1804), 4 East, 090 ; Bechivith v. Sydehotham (1807), 1 Camp. 



(qualification 

history were in ordinary circumstances, or in the circumstances of that case, 
material to be disclosed). Similarly the insured is generally not bound to make 
any disclosure as to the condition in which perishable goods were loaded, 
because, though there is no warranty, ho cannot recover any loss occasioned by 
that condition {Boyd v. JJnhois (1811), 3 Camp. 133). For the definition of 
voyage policy, see p. 336, ante. 

{ j^ Bussell v. Thoi'nton (1859), 4 II. & N. 788. For the. definition of the 
time policy, see p. 336, ante. 

{q) Lehon it Co. v. Hiraits Insurance Co. (1894), 10 T. L. E. 517, C. X. It was 
held by Lord Ellexuorougu, C.J,, in Bell v. Bell (1810), 2 Camp. 475, 479, that 
the assured need not communicate the apprehensions or opinions of foreign 
correspondents, and that it is enough for him to state the facts ©n which these 
are founded. 

(r) Bates v. Hewitt (1867), L. R. 2 Q. B. 595, jier Cockburn, C.J., at 
p. 605 ; Handy v. Adelaide Insurance Co. (1871), L. E. 6 Q. B. 746. 

(s) Court V, Martineau (1782), 3 l)oug. (k. b.) 161. 

(i) Morrison v. Universal Marine Insurance Co. (1872), L. E. 8 Exch. 40, per 
Bhamwell, B., at p. 54 ; reversed on grounds.not affecting this question (1873), 
ihid., 197, Ex. Ch. ; Elton v. Larkins (1832), 8 Bing. 198 ; S. C., on second trial 
(1832), 5 C. & P. 385; Nicholson v. Power (1869), 20 L. T, 580, per Cockburx, 
C.J,; Mackintosh v. Marshall (1843), 11 M. & \V. 116. Friere v. ]\ oodhouse 
(1817), Holt (x. P.), 572, a decision contrary to what is stated in the text, can, 
it seems, bo no longer relied on as authority ; see also Lynch v. Dansford 
(1811), 14 East, 494, Ex. Ch. ; Foley v. Tabor (1861), 2 F. & F. 662, 
per Erle, C.J., at p. 672 ; Gandy v. Adelaide Insurance Co.^ sujyt'a^ at p. 754 
(where the underwriter did refer to the register, but failed to di’aw the correct 
inference). 
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Distinction 
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concealment of a material ciicmnstance from the underwriter 

to teV‘ “ i" f«t he is no; 

TVi' 1 ^waie of it at the time of concluding the contract 

TPn? f f.PP case where there has-been any false 

piesentation made to the underwriter as to the nature of the risk 

fact eoVsStfnSSy'stt^^^^^^^^ -‘l-out in 

undmtrhm’fi;,?!! "hether the evidence of 

TatS rnf admissible to prove the 

coneealpdJ/A if 1 or of the circumstances 

sureSnc; (r) P>-“«ce to admit 

entitled to assume that the underwriter is 

advPiTfn ^ of the trade to which the insured 

to Thp . ^ ‘'"/I communicate such facts 

nntSto„« ^^oi'^over, where there is a general and 

mpvpo f u P ^ certain danse in a particular kind of 

contract the assured is entitled to assume that the 

ftoa contract may contain such a clause, and 

theiefoie need not inform him of this fact, although the clause may 
tend to increase the risk (r). o , j 

Suc-SEcr. d. Arouhnce of Polici/ for Mi$re2)7'es€?tiat ion. 

807. A representation is a verbal or written statement made 
by the assured or his agent before or at the time of the making 
ot tlie contract, and it generally consists of verbal communications 
mace, oi viitten instructions shown, by the broker to the insurer, 
e mam distinction in form between a representation and an 
exiiress \vaiTanty is that the former may be made either orally 

^Dd need not be introduced into the policy, whereas 
le a tei must always be in writing and must alwa^^s be inserted 

m the policy (./■). 


//./ JOamesamf Jlerset/ Marine I 

r/tr ^^farine Mufnai Insnrann 

1: !;S rSVm f- J^ne, H. L. and s 

^ > < )> to Bing, oi, Go. As to the admissibility of t 


n'} -^'"rs/ian (18-43), 11 M. A AV. IIG. 

•! ?'? inadmi.s,sible in Carter v. lioehn (1766), 

t-w i>M ' - 1 ' V.; V*® ■'‘‘^’“'tted in LMIedak v. Dixon (ISOoj, 1 Bos. & P. 

IS'vh Vu '’• / (1791), Peake, 61; CampheU y. Rickards 

jSS-/ (181'). Stark. 258; Rickardsy. 

I ,,j „ ). ); ,,, C. oil, and J hamcs and Merseii Marine Disiirance Co., 

'anre Association 
pee Chapman 

of experts genemll.y see title EyiiiEXCE, Yol. XIII., pp. 4S0et .se,,. 

1 11 Ci- B- 531 ; IJerrimi y. Janson (1895), 

f n xr f’’ (1867), L. E. 2 Q. B. 595, 610. 

M Act. 190G (G Ediy. 7, c. 41). s. IS (3) (b) ; Vallance v. 

y C" (71 . |80d 1 ( anqr o03 ; 0,u,ier y. .Tennii„is (1800), 1 Cainp. 505, n.; KiiK/ston 
]■, (lto8), 1 tamp. 508,11.; Ralrador Hopkins (1765), 3 Burr. 1707 ; 

y'»ee/o«d y. 6/ocfr (1806), , East, 457 ; Da Costa y. AVimmds (1815), 4 Camp. 

• i-ii ’ (1821), 5 B. & Aid. 238; and as to incorporation of usage 

■)oi Tj^T / compare Tennant y. Henderson (1813), 1 Dow, 

v \ o r 'i-'^age alleged was not established). 

{e) hut rador y. Hopkins, snpra ; The Redonin, [1894] P. 1 . C. A. ; Asfar <6 Co. 

\\ htundell, [1896] 1 Q. B. 123, C. A. ; Charlesiuorth y. Faber (190o), 5 Com. 
Cas. 408. ^ ' 

(/) See also titles Coxteact, A'ol. A'll., p. 435 ; Guaeaxtee, AYl. XA'., p. 440. 
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Part I. — Marine Insurance. 

There are two other distinctions betw’een a warranty and a 
representation w^hich it is important to notice. A breach of 
warranty will avoid the policy, although it does not relate to a 
matter material to the risk insured against, and in the second 
place a w'arranty must be strictly and literally complied with. On 
the other hand, a misrepresentation will not discharge the under- 
writer when it is not a material misrepresentation ; nor will he be dis- 
charged if the representation be substantially correct, that is to say, 
if the difference between what is represented and what is actually 
correct would not be considered material by a prudent insurer 

The Act{h) contains the following provisions as to representa- 
tions : — 

(1) Every material representation made by the assured or 
his agent to the insurer during the negotiations for the contract, 
and before the contract is concluded, must be true. If it be untrue 
the insurer may avoid the contract (Jt). 

(2) A representation is material which would influence the judg- 
ment of a prudent insurer in fixing the premium, or determining 
whether he will take the risk (h), 

(3) A representation may be either a representation as to a 
matter of fact, or as to a matter of expectation or belief (h). 

(4) A representation as to a matter of fact is true, if it be sub- 
stantially correct, that is to say, if the difference between what is 
represented and what is actually correct would not be considered 
material by a prudent insurer (Jt). 

(5) A representation as to a matter of expectation or belief is 
true if it be made in good faith (//). 

(6) A representation may be withdrawn or corrected before the 
contract is concluded (i). 

(7) Whether a particular representation be material or not is, 
in each case, a question of fact (Jt). 

808 . According to the third clause of the preceding paragraph 
the representation may be either a representation as to a matter of 
fact or as to a matter of expectation or belief (/i). 

Previous to the Act (/) a positive statement made before or 
at the time of the conclusion of the contract that a certain fact 
or state of things shall ” or will ” thereafter exist was held to 
amount to a representation which, if not substantially complied 
with, avoided the policy although the representation was made 
without fraud (vi). But it is laid down in later decisions as a 
principle of the law of contracts in general that a representation 

As to express warranties, see p. 418, post. As to misrepresentation in general, 
see title AIisrepkesentatiox and Fraud. 

(g) Marnie Insurance Act, 190G (G Edw. 7, c. 41), s. 20 (4). See Fawson r. 
\i atson (1778), 2 Cowp. 78o, Lord Mansfield, C.J., at p. 787 ; and Von 
Jungctn v. J)nhois (ISi)^)), 2 Camp, lol ; Nonnen Rtidy Nonnea v. Kctthwdl 
(1812), IGEast, 17G, 18G. 

(/() Marine Insurance Act, 190G (G Edw, 7, c. 41), s. 20. 

(t) Ihe time of conclusion of the contract is defined by s. 21 see 

p. 818 ; note (f), p. 405, ante. 

(tc) Marino Insurance Act, 1906 (G Edw. 7, c. 41), s. 20 (3). 

(0 /.e., before 1st January, 1907 (ibid., s. 93). 

(m) Fawson v. Oa/so/i, supra; Dcunutoun v. Lillie (1821), 8 Bli. 202, H, L. 
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Insurance. 

of a future fact, if binding at all, can only be bindin^r as a contract 
or piomise (?;)• It is submitted that this view is adonfpd in fba 
above deiimtion. and conse,„en% that inomilrXne”^ 

u ^ correct, it follows that the 

fact of such lu-omissory representations ” not beino- fulfilled will 

not of Itself have the effect of discharging the undenu-iter (4 
809 . It is not necessary that a representation should be fraudu 

correct^i un ^^ 1 i;epresentation be substantially 

concluded (p) 

wh^ch a material representation as above defined (?) 

has bPPn si; U ? insurer to avoid the contract, and all that 
"be X ospd' materiality of circumstances which have 

fbp f necessary in order to avoid the policy on 

mnf 0 misrepresentation that the loss should have arisen 

mntiprt any way connected with the circumstances or 

sentariL question being whether the repre- 

sentation vas material in the sense above mentioned (s). 

nr the representation is as to a matter of expectation 

01 belief, It IS sufficient if it be made in good faith, that is to say, 

if the assured bomt fide entertains the expectation or belief (<). 
iiut where the assured with intention to deceive the underwriter 
states Ins belief or expectation as to matters of which he is 

1 1 ^ lepiesentatioii cannot be considered as made in good 
taitti and the insurance may therefore be avoided (u). 

,, f^'^f I’cpi'csented by the assured maj'^ be a statement 

at he has leceived certain information. In such case, if he merely 
submits the information to the underwriter, leaving him to draw 
ns own conclusions from it, there is no untrue representation, and 


(”) J- 5 H- L. Cas. 185 ; Maddison v. Alderson (1883), 8 

App. C.as lb. -1-3 ; CHnens' Bank of Louisiana v. First National Bank of New 

cans ( ^ 352, 360; and see Beattie v. Ehunj {Lord) (1872), 

A^^ Fkaud ^ AIellisu, L.J., at p. 804, and title Miskepresentation 


(o) k. ee_the discussion of this in .^nould on Marine Insurance, ss. 542— 545. 
{p) it IS subnutted that it is rightly argued in Arnould on Marine Insur- 
ance, ^0, that as a fraudulent representation will not avoid the contract 
(see p. 4( 4, ante) if it did not influence the mind of the contracting party, this 
^ of an innocent misrepresentation. 

((/) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 20 (2); see p. 405, ante, 
(r) See p. 408, a;i^e. ’ p > 

f\ ill Insurance Act, 1906 (6 Edw. 7, c. 41), s. 20 (1) ; Lynch v. Dunsjord 

(loll), 14 East, 494, Ex. Ch. ; and cases cited in note it), p. 408, ante, and 
note {x\ p. 409, ante. ^ 

(0 Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 20 (5). 

(w) See Edginyton v. Fitzmaurice (1885), 29 Ch. D. 459, 0. A., per Bo-^VEX, L. J., 
at p. 481^; Derry v. Peek (1889), 14 App. Cas. 337 ; Paicson v. Watson (1877), 

2 Cowp. 785, ^er Lord Maxsfield, C.J., at p. 788. 
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the underwriter cannot avoid the policy although the information 
prove to be incorrect (a), 

812. Where a representation has been made in answer to an 
inquiry by the underwriter, the assured has had notice that the 
answer would influence the underwriter in taking the risk ; and 
therefore the strongest presumption exists that the matter inquired 
into was material to be known by the insurer, and any untrue 
answer will entitle him to avoid the policy (b), 

813. A concealment of a material fact may virtually amount to 
representation that the fact does not exist, and every misrepresenta- 
tion evidently involves a concealment of the truth. It consequently 
follows that some cases which held that the policy was avoided by 
misrepresentation might have been decided also on the ground that 
there was concealment of a material fact and vice vend (c). 

WWW 

814. Where there are several underwriters to the same policy 
a representation to the fi.rst has been considered virtually a 
representation to all, with the result that each subsequent under- 
writer, when it proved to be false, might on this ground avoid the 
insurance (d) ; for it has been presumed that the subsequent 
insurers subscribed the policy upon the faith reposed by them in 
the skill and judgment of the first. The propriety of this rule has, 
ho\yever, been strongly questioned by judges of great eminence (c). 
It is submitted that the view which will probably be adopted on 
this subject is that there are two questions of fact to be decided — 

in any particular case the subsequent underwriter 
reasonably relied upon the judgment of the first underwriter, and 
secondly, whether the latter was misled by the representation. 


(a) 2 Duer, Law of Marine Insurance, p. 703; Brine v. Featherstone (1813), 4 
Taunt. 869. Where, however, the information communicated to the insurer 
purports to come from^ an agent of the assured whose duty it is to supply 
him with correct intelligence in relation to the subject insured, the incorrect- 
ness of the information may discharge the underwriter (Fitzherbert v. Mather 
(L85), 1 Term Eep. 12). 

{h} 2 Duer, Law of Marine Insurance, pp. 580, 581 ; Phillips, Law of Insur- 
ance, 8.^542. Lord Esher, M.R., in The Bedouin, [1894J P. 1, C. A., at p. 12, 
says : “ If he, ^ (ne. the assured) “is asked a question— whether a material fact 

nndevm'itevs, he must answer it truly. If he answers falsely, 
with intent to deceive, though it may not be a material fact, it will vitiate the 
policy. it IS submitted, however, that the mere absence of deceit cannot 
exonerate the assured, otherwise there would be no difference between a 
lepiesentation made spontaneously and one made in answer to an inquiry 

Q B -dS rx 1 V. Ilyslop {1885), 15 

iF) 2 Cowp. 785 : Barbery. Fletcher (1779), 1 Doug. 

f 2 Park on Marine Insurance, 8th ed., 

(1803), 3East, 572, 573; Feisev. Parkinson 

tlolJ), 4 iauiit. 640. 

(e) Sruie V. Featherstone, supra; Forrester v. Pigoti (1813), 1 M. & S. 9, 

at p. 13. It is not extended to representations 
Ru/'T'n ‘ ^y'Viffcrs (/ie?/ v. Carstain (1810), 2 Camp. 543 ; Brine v. Featherstone, 
*^^^^den w. Reid, supra). Of course, if the subscription of the first under- 

r^rl f ^ understanding that it should not be binding 

vniflnKlft ^ raudulent purpose of leading others to insure, the policy will be 

Pn(>'lnnf1 ^^11 ^1 j fraud. The first undei-writer in such cases is in 

-Lnglana called “a decoy duck.” 
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815. The construction of representations is governed by the 
ordinary rules applicable to the interpretation of clauses in a 

policy (/). 

816. There are _ two things which must always be borne in 
mind in d^ealmg with the numerous cases that have been decided 
on the subject of concealment and representation. First as the 
materiality of matters concealed or of representations made is a 
question of fact(( 7 ) and not of law, each case must be decided upon 
its c^vn particular facts. Secondly, in former times when the 
parties to a contract were not allowed to give evidence, the courts 
were obliged in many cases to raise presumptions of fact and to 
act upon them, but now that the parties can be examined and 
cross-examined, it is in almost all cases unnecessary and useless to 
have recourse to any such presumptions of fact. 

817. ^\hen a policy is avoided for concealment and misrepre- 
sentation, it may be ordered to be given up and cancelled (A). 

Sub-Sect. 4.— ff arranges; their General Natvre : Express Wairanties. 

(i.) General Nature. 


Warranties. 818. A warranty is either an undertaking by the assured that 

some particular thing shall or shall not be done, or that some 
condition shall be fulfilled, or it is a statement which affirms or 
negatives the existence of a particular state of facts (z). Thus a 
warranty may be an undertaking that the thing insured is neutral 
property or that the ship insured sailed on a certain day, or that 
all was well at a given time, or that the ship shall sail on or before a 
given day, or that she will depart with convoy etc. 

A warranty may be express or implied (/c). 

Express Nothing can be an express warranty unless it is included in or 

warranty. Written upon the policy, whether in the margin or at the foot, or 

transversely, or is contained in some document incorporated 
therein by reference (Z). 

Implied A w^arranty is implied if it is a condition implied by law, such as, 

warranty. * — . 

{/) Chanrand v. Anyerstein (1791), 1 Peake, 61 ; Freeland f^r/oi’er (1806), 

7 East, 457, 462 ; Kirhj v. :Smith (1S18), 1 B. & Aid. 672, 675. 

(. 7 ) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 20 (7). As to the word 
“ warranty,” w'hen used in the “ memorandum,” see note (o), p, 420, and p. 461, 
2)0st. 

(A) Rivaz V. Gerimi (1880), 6 Q. B. D. 222, C. A.; Brooldngv. Maudslay, 
Son it Field (1888), 38 Ch. D. 636. See also titles Equity, Vol. XIH., pp. 52, 
53; Guaeantee, Vol. XV., pp. 507, 543, 544; Miskepeesextatioji axb 
Feaud. 

{t) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 33 (1). 

(A) Ihid.j s. 33 (2). As to express warranties, see p. 418, post ; as to implied 
warranties, see p. 422, jiost, 

(?) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 35 (2); Blackhurst v. 
Gockell (1789), 3 Term Pep. 360; Pawson v. Barnevelt (1779), 1 Doug. (K. B.) 12, 
n. [4]; see Bensaude v. I'hames and Mersey Marine Insurance Co.j [1897] A. C. 
609, per Lord Halsbuey, at p. 612. In Edwards v. Aherayron Mutual Ship 
Insurance Society^ (1876), 1 Q. B. D. 563, Ex. Ch., Pollock, B., and Brett, J., 
expressed the view at pp. 586, 588, that parol evidence is admissible to show 
what documents were intended by the pai*ties to form one contract of insurance. 
Sed quare, unless the documents are connected by reference. See, generally, 
titles Coxtkact, Vol. VII., p. 525 ; Deeds axd Otule Ixsteuments, Vol. X., 
pp. 448—453 ; Evidexce, Vol. XIII., p. 56S; Guarantee, Vol. XV., p. 467. 
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for example, a warranty in a voyage policy that the ship is si:ct. ii. 
seaworthy at the commencement of the voyage, or that she will Avoidance 
not deviate from the prescribed or usual course of the voyage. of Policies 

The essential characteristic of a warranty is that it must be 
exactly complied with, whether it be material to the risk or not. Wan^anties. 
If it be not complied with, then, subject to any express provision Essentia 
in the policy, the insurer is discharged from liability as from the ‘•iiaractens- 
date of the breach, but without prejudice to any liability incurred 
by him before that date(m). 

Any inquiry into the materiality or immateriality to the risk is Breach of 
entirely precluded, and so are all questions, whether there has or 
has not been a substantial compliance with the warranty ; and, 
where a warranty has been broken, although the loss may not have 
been in the remotest degree connected with the breach, the under- 
writer is none the less discharged on that account from all liability 
for the loss (?0. Thus where a ship, warranted to sail with convoy, 
in fact sails without it and is lost in a storm, the underwriter is not 
liable for the loss (o). 

Where a warranty is broken the assured cannot avail himself of 
the defence that the breach has been remedied and the warranty 
complied with before the loss, for as soon as the breach occurs the 
underwriter is ijjso facto discharged from liability (;;). 


819 . Subject to the exceptions mentioned in the next paragraph, 
no cause, however irresistible, will excuse non-compliance with 
an express warranty, not even the direct and unavoidable operation 
of a peril expressly insured against. In short, the warranty is an 
absolute condition precedent (q). A breach of warranty, whether 
express or implied, enables the insurer to avoid the contract as 
from the date of the breach, and therefore iu toto^ if the breach 
takes place at the commencement of the risk (?•). 

820 . Non-compliance with an express warranty is excused — 
first, if the state of things contemplated by the warranty ceases ; 
thus if,^ duiing a war, a warranty to sail with convoy at a given 
future time be inserted in the policy, the intervention of peace before 
that period would excuse the necessity of compliance on the principle 
that ccHHantc rationc cesnat lex: secondly, when the compliance with 
the warranty is rendered unlawful by any subsequent law (s). 

A warranty, whether express or implied, may be waived by the 
insurer (f), but an express warranty does not exclude an implied 


No excuse for 
non-com- 
pliance with 
express 
warranty. 


Cases in 
which non- 
compliance 
excused. 


^Vaive^ by 
insurer. 


(nif Marine Insurance Act, 1906 (6 Edw. T, c. 41), s. 3'S (3). 

(n) Newcastle Fire Insuraare do. y. Maemorran cC Co. (1815), 3 Dow 255 

policy); De Hahn y. UortUxj (1786), 1 Term' Eep! 
f i ^ Ex. Ch. (no reason given). ^ 

289 Marshall on Marine Insurance, 4th ed., pp. 280, 

Siill Act, 1906 (6 Edw. 7, c. 41), s. 34 (2) ; Eihbert v. Piijou, 

Cowp. 784. Havelock y, Uancill (1789), 3 
r‘nr.frr, as Las bceii sometimes supposed, any authority to the 

contmy ; see C<yrxj y. Burr (1883), 8 App. Cas. 393, per Lo/d Blackeukn, at 

Ibid., s, 34 (3) ; see p. 423, j^ost. 
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warranty unless it be inconsistent therewith (a). Thus if a policy on 
cattle provides that the fittings of a ship are to be approved by 
Lloyd’s surveyor and they are so approved by him, the warranty of 
seaworthiness is not excluded by the express provision as to the 
approval of the fittings (a). 


Express 

warranties. 


Interpreta 

tion. 


(ii.) Express Warranties. 


821. An express warranty may be in any form of words from 
which the intention to warrant may be inferred {h). The word 
“ warranty’’ or “ warranted,” for instance, is in no case necessary. 
The words “ to sail on such a day,” or “ in port,” or “ all well ” on 
such a day etc., if written on the face of the policy, amount to an 
express warranty as much as any formal clause, and even the 
description of the vessel insured as being of a certain nation, as a 
Danis 1 brig or the Swedish ship “ Sophia,” will amount to an 
express warranty of her nationality (c). But it is sometimes a 
question, especially in time policies effected with mutual assur- 
ance associations, whether a clause which purports to be a warranty 
should not be held to be an exception and not a warranty {d). 


822. Speaking generally, the same rules of construction apply 
to the interpretation of a warranty as apply to any other part of 
the polic 3 \ Thus in order to carry out the presumed intention of 
the parties a clause “ warranted no iron ” has been held to cover 
steel, and the word “ seamen ” has been held to include boys as 
well as adult mariners (r). 

All kinds of warranties ai*e inserted in policies to meet the 
various exigencies of commerce. It is of little use to refer in any 
detail to the numerous cases in which these clauses have been 
interpreted, because not only their forms but the usages which 


(a) Marine Insurance Act, 1906 (6 Eclw. 7, c. 41), s. 35 (3) ; Slei<jh v. TyseVy 
[1900] 2 Q. B. 333 ; Quebec Marine Insurance Co. v. Commercial Bank of Canada 
(1870), L. E. 3 P. C. 234 ; compare Greenock titeamsbip Co. v. Maritime Insurance 
Co.y [1903] 1 Iv. B. 367. 

(5) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 35 (1). 

(c) Kenyon v. Berthon (1778), 1 Doug. (k. b.) 12, n. [4] ; Barinyv. Clayett (1802), 
3 Bos. & P. 201 ; Baring v. Christie (1804), 5 East, 398, Ex. Ch. ,* Lothian v. 
Henderson (1803), 3 Bos. & P. 499, H. L. ; compare Clapham v. Coloyan (1813), 
3 Camp. 382; Bent v. Hmith (1869), L. E. 4 Q. B. 414 (no implied warranty 
against change of nationality). A strained construction must not, howerer, be 
put on a statement in the policy so as to make it a warranty {Muller'^. Thompson 
(1811), 2 Camp. 610). Calling a vessel the “ good ship A ” in a time policy is 
not a warranty of seaworthiness [Small v. Gibson (1850), 19 Q. B. 141, 157, 
Ex. Ch. ; affirmed sub nom. Gibson v. Small (1853), 4 H. L. Gas. 353. 

(d) See Colledye\. Ilarty (1851), 6 Exch. 205 (clause held to be a warranty). 

(e) Hart y. Standard Marine Insurance Co. (1889), 22 Q. B. D. 499, C. A. ; Bean 
V. Siupart (1 i i8), 1 Doug. (ic. b.) 11. As to the meaning of “warranted unin- 
sured,” see Boddick v. Indemnity Mutual Marine Insurance Co., [1 895] 2 Q. B. 380, 
C. A. ; and General Insurance Co. of Trieste [Assicurazioni Generali) v. Cory, [1897] 

1 Q. B. 335 ; and compare Thames and Mersey Marine Insurance Co., Ltd. 
V. Gunford Ship) Co., Ltd., Southerii Marine Mutual Insurance Association 
V. Gunford Ship) Co., Ltd. (1911), Times, 29th June, H. L. See also title Deeus 
AXD Other Instremexts, Vol. X., pp. 437, 450. AVhere a ship is insured 
“ in any lawful trade ” these words must be confined to the trade on which the 
ship is sent by her owners, and therefore the assured who has sent her on a 
lawful voyage is not precluded from recovery for a loss occasioned by her 
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affect their construction are constantly changing. It suffices briefly 
to direct attention to certain of the more usual and important 
navigation warranties. 

823. Where a ship is warranted “well” or “in good safety” on 
a particular day, it is sufficient if it be safe at any time during that 
day (/). A warranty that the ship was in port at a given day would 
he construed in the same way (f/). Where a ship is warranted to sail 
or depart before or after a given day, the warranty must be strictly 
fulfilled, and if she sails or departs, in the former case after, and 
in the latter case before, the prescribed day, the underwriter is 
discharged from liability although the loss is not in the remotest 
degree connected with the time of her sailing or departing (/<). 

Where a ship is insured “at and from ” an island, the whole 
island is considered as one teiininus a quo, and the ship is not 
considered as having sailed on her voyage till she has cleared away 

from the island with the purpose of proceeding directly to the 
teniiinus ad quern (li). 

_ In order to satisfy a general warranty to sail on or before a 

given day the ship need not on or before that day proceed to any 

distance on her voyage, but she must have moved from her 

moorings on or before that day with the bond fide intention of 

prosecuting the voyage (i), and not solely for the sake of complyino- 
with the warranty (A). 

Where a warranty is not merely a general warranty but a 

warranty to sail or depart from a given port before a given day, it 

IS not enough that she has sailed ; she must have left the port 
before that day(0. 

_ When, however, a voyage consists of different stages, such as a 
river and a sea voyage, and the usual course of navigation is to 
perform them with different crews or equipments, the general 
warr anty to sail on or before a given date only requires the vessel 

being barvutrou.<ly employed in a smuggling trade {Havelock v. Hancill (1789) 

.5 ierm Hep. 277). 

‘r“‘® If Act, 1900 (6 Edw. 7, e. 41), s. 38 ; Blackhurst v. CocMl 
[1 6 ierm liep. 3()0. 

rw r i'? f ‘ Marim Insurance 

( 0 . nh88), 13 App. Cay. <17. 

{Ii) Vezianv. 6'rnn<(17i9), Marshall on Marine Insiu'ance, 4tb ed., p 284- and 

(10)f 2Tauid.S^"''“ ^ 

,,.W A"<« (1777), 2 Cowp. (iOl ; Earle v. Harris (1780), 1 Doug. (k. b ) 

3.1, ; IMlusson y. l<(r<,„ssoa (1780), 1 Doug. (k. b.) 301 ; Thellusson y Staples 

( '-« ), 1 Cl. M. & R. M)3, Lx. Ch. ; compare CruivksJiank v. Janson suvra ■ 

Insurance Co. v lUo,, [1898] 2 Q. B. 398, C. A. ; Mersey MuZl Unlr^euZ 
Association v. Poland (1910), 20 T. L. K. 380. y naerwriitny 

■1 n f ^ * ■'^•456; Pitteyrewv. Prim, le (183'>) 

(1) Moir V. Poyal Exchanye Assurance Co. (181o), 3 M. & S. 401 ■ s C 0 Taunt 

a^amfr ^ ^OO- On an insurance onTip 

the 1st Nc vemh bemg warranted to sail from Quebec on or before 

tho vm ale be W ■’ n “'“‘y 1° the part of 

were liable Quebec and England, and that therefore the underwritens 

Ut -NT loss ol the ship between New York and Quebec after the 

Ibt November [Baines v. Holland (185o), 10 Exch, 802). 
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to sail on the earlier stage in the condition in which that part of 
the voyage is usually performed (m). 

824 . In the Napoleonic wars a warranty or stipulation was often 
msei-ted in the policy that the underwriter should not be answerable 
tor the risk of capture, seizure, or confiscation in the ship’s port of 
discharge, or in port or ports generally (n). 

Ihe modern Lloyd s form of the warranty against capture etc. is 
as follows : “ Warranted free of capture, seizure and detention, and 
the consequences thereof, or of any attempt thereat, piracy excepted, 
and also from all consequences of hostilities or warlike operations 
AA^ether before or after declaration of war.” The meaning and 
effect of this clause, and of the AA'arranty contained in what is called 
the ‘'memorandum,” is discussed elsewhere (o). 

825 . There is no implied warranty as to the nationality of a ship 
or that her nationality shall not be changed during the risk (p), but it 
often happens in time of war that the assured warrants the ship or 
goods to be neutral. Such a warranty is called “ a Avarranty of neu- 
trality. If the property is enemy’s property, or ceases to have the 
character of neutrality, because employed, used, or dealt with in such 
a manner as to be liable to capture, the Avarranty is broken ( 5 ), For 
instance, if a ship violates the law of blockade or is used in trans- 
porting enemy s troops, or is engaged in the privileged colonial or 
coasting trade of the enemy, or is carrying contraband goods to the 
enemy, the ship in the former cases, and the goods in the last case, 
are not of a neutral character. What is meant by the Avord “ enemy,” 
whether enemy by birth or by commercial domicil, and in what cir- 
cumstances property is or becomes enemy’s property or forfeits its 
neutral character, are questions sometimes of considerable difficulty, 
appertaining to international and prize laAv and not to insurance 

law(7'). 


(m) Bouillon v. Lupton (1SG3), 15 C. B. (n. s.) 113. The two cases of Bidsdale 
V. Newnham (1815), 3 M. & S. 450, and Biiteijrew v. Primjle (1832), 3 B. & Ad. 
514, are scarcely reconcilable with the judgment in Bouillmi v. Lupton, supra. 
As to the meaning of warranties “ not allowed to enter the Gulf of St. Lawrence 
before ” a certain date, “ no St. Lawrence between certain dates,” see Provincial 
Insurance Co. of Canada v. Leduc (1874), L. E. 6 P. C. 224, and Birrell v. Dryer 
(1884), 9 App. Cas. 345. See also title Custom axd Usages, Vol. X., p. 265. 

(n) For the construction applied to these words, see Dalyleish v. Brooke 

15 East, 295; Oomv. Taylor (1812), 3 Camp. 204; Maydheu) Scott {ihvPj, 
Camp. 205; Jariruin v. Coape (1811), 13 East, 394, 398 ; Keyser v, Scott (1812), 
4 Taunt. 660; Reyner v. Pearson (1812), 4 Taunt. 662; Levin v. Newnham 
(1813), 4 Taunt. 722, Ex. Ch. ; Mellish v. Stanifarth (1811), 3 Taunt. 499 ; Levy 
V. Vaughan (1812), 4 Taunt. 387; Levi v. Allnutt (1812), 15 East, 267, per 
Lord ELLENBOKOUGn, C.J., at p. 269; Brown v. Tierney (1809), 1 Taunt. 517 ; 
Baring v. Vaux (1810), 2 Camp. 541. 

( 0 ) See p. 443, and p. 458, post. The word “warranted,” when followed 
by the word “ free,” as in “ free from capture,” “free of particular average 
etc., is used in a A'ery different sense from that defined in the Marine Insurance 
Act, 1906 (6 Edw. 7, c. 41), s. 33. In these cases it only has the effect of 
exempting the underwriter from liability for losses of the'natm-e specified in 
the warranty. For a modern case on this clause, see Andersen v. Marten, [1908] 
A. C. 334 ; compare Otago Farmers' Co-operative Association of New Zealand v. 
Thompson, [1910] 2 K. B. 145. 

(/>) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 37 ; Clapham v. Cologan 
(1813), 3 Camp. 382 ; Dent v. Smith (1869), L. E. 4 Q. B. 414. 

[q) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 36 (1). 

(r) See title Prize Laav a^b Jurisdiction 
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Again, by the general law of nations, and sometimes under 
treaties, a ship is bound to carry certain necessary documents to 
establish her neutrality, and if she makes default in so doing, or if 
she falsifies or suppresses her papers or uses simulated papers, she 
may render herself liable to capture. In what circumstances 
she may so render herself liable is also a question belonging to 
prize or international law (s). 


826 . The Act(f) contains, however, two provisions relating to 
the matters referred to in the preceding paragraph, which to a 
certain extent modify previous decisions. The first is as follows : 
Where insurable property, whether ship or goods, is expressly 
warranted neutral, there is an implied condition that the property 
shall have a neutral character at the commencement of the risk, 
and that, so far as the assured can control the matter, its neutral 
character shall be preserved during the risk {u). 

Therefore if the property has not a neutral character at the com- 
mencement of the risk, the insurer can avoid the policy (r) ; but if 
the property has lost its neutral character after the commencement 
of the risk, the insurer’s liability depends upon whether this could 
have been prevented by the assured or his agents. For instance, the 
underwriter will not be discharged from liability if after the date 
of the insurance a war has broken out which has made the property 
enemy’s property; nor would an insurer of goods be discharged 
from liability if after the commencement of the risk the ship for 
the same reason ceased to have a neutral character (a). 

The second provision is as follows: — Where a ship is expressly 

warranted “neutral,” there is also an implied condition that, so far 

as the assured can control the matter, she shall be properly 

documented, that is to sa}^ that she shall carry the necessary 

papers to establish her neutrality, and that she shall not falsify or 

suppress her papers, or use simulated papers. If any loss occurs 

through breach of this condition, the insurer may avoid the 
contract (h). 

This provision, it will be observed, is applicable, so far as the 
assuied can control the matter, only to the case of the ship 
being and warranted neutral and to the ship’s documents not being 
in order. In such case the insurer is not liable for any loss occurring 
thiough breach of the condition. It seems, however, that he 
remains liable for any previous loss(r). 


(-0 See title Pki/.k Law and Juiuskktion. 

(t) Miiriiie Insurance Act, mOG (G Edw. 7, c. Ill s. 3G. 

(«] HjuL, s. 3G (1). 

{v) nyolmer v. Mnilmayi (1TG3), 1 AVin. El. 427. 

(a) A</c,i V. Parkit^on (17S1), 2 Doug. Oc. ii.) 732. 

(} Insurance Act, 190G (G Edw. 7, c. 41), s. 36 (2). 

y] Eroper documents are those required by the general law of nations or 63 
leat} and do not include those which are only required by the ordinances oj 
the belligerent prnvcr {Prire v. Pell (1801), 1 East, (iG3 ; Pell v. Promjield (1812) 
’ r ’ ' want of proper documents where there is m. 


ti 


tr. vnf r -L^ep anu as ic is clear and precise, it seems useles; 
foil, A!"! ‘‘‘i r!- ‘ previous cases, and it is sutlicieiit to mention th( 

ii- 1> om already cited i—Ziuii,,,/ v. C/mjett (1802), 3 Bos 

, a (ii/ue V. Walter (li82), Marshall on Marine Insimance, 4th ed. 
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827 . If in a policy on goods there is a warranty against contra- 
band and some of the goods are contraband, the policy is void in 
toto {a). 

The carriage of a belligerent’s despatches, or of military or naval 
persons in his service, in circumstances which render the ship 
liable to condemnation is a breach of the warranty of neutrality. 
Jiut the carriage of naval officers is not a breach of warranty against 
contiaband of war, ’ inasmuch as in legal and commercial language 
the word contraband ” is not applied to persons, but to goods (e). 

828 . The sentence of a jirize court of competent jurisdiction con- 
demning captured property (/) is a judgment in rem, giving a good 
title as against all the world. But the English courts, after much 
hesitation, have gone further, and have held that the sentence of a 
competent prize court (either of an enemy’s or of a neutral country) 
IS, in actions on a marine policy, conclusive as to the existence of the 
giound on which the court professes to decide. In certain cases, 
even where the ground on which the sentence must have been 
based, though not expressed, may be clearly inferred from the whole 

u,* • have been that the property was not neutral, 

this inference has been held conclusive in an action on the policy (g). 


Sub-Sect. 5. — Implied Warranties, 


(i.) Of Seaworthiness, 


Implied 

warranties. 

Warranty of 

seaworthiness. 


^ 829 . In a voyage policy, whether on ship, goods, freight or other 
insurable property, there is an implied warranty that at the com- 
mencement of a voyage the ship shall be seaworthy for the purpose 
of the particular adventure insured, that is, that she is reasonably 

fit in all respects to encounter the ordinary jierils of the seas of 
such adventure (/t). 

This warranty of seaworthiness at the commencement of the 
voyage may be excluded by express terms or clauses in the policy, 
if, but only if, these are absolutely inconsistent with such warranty (i). 


338 ; Barzillay v. Lewis (1782), Marshall on Marine Insui'ance, 4th ed., p. 339 ; 
Oarrels v. Kensington (1799), 8 Term Eep. 230 ; Pollard v. Bell (ISOO), 8 Term 
Kep. 434; Bird v. Appleton (1800), 8 Term Eep. 562; Tahbs v. Bendelach 

Siffken v. Lee (1807), 2 Eos. & P. (n. k.) 484; Barker v. 
Blakes (ISOS), 9 East, 283; Le Cheminantv, Pearson, Le Cheminant v. Allnutt 

(1812), 4 Taunt. 367, 379. 

(c?) Seymour v. London and Provincial Marine Insurance Co. (1872), 41 L. J. 
(c. P.) 193. ^ 

(e) langisze Insurance Association v. Indemnity Mutual Marine Assurance Co., 
[1908] 1 K. B. 911 ; affiimed 2 K. B. 504, C. A. 

(/) Hiighes V. Cornelius (1682), 2 Show. 232; 2 Smith, L. C., 11th ed., 741. 

(,7) Lothian v. Henderson (1803), 3 Bos. & P. 499, H. L. ; BoHm v. Gladstone 
(1805), 5 East, 155, 160; affirmed (1809), 2 Taunt. 85, Ex. Ch. In this respect 
prize cases are exceptional (Ballantyne v. Mackinnon, [1896] 2 Q. B. 455, 463, 
C. A. ; Hohhs V. Henning (1864), 17 C. B. (x. s.) 791, 823). See titles Coxflict 
OF Laws, Vol. YI., pp. 290, 297, 298 ; Estoppel, Vol. XML, p. 340 ; Pkize 
Law axd Jueisdiction. 

(//) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 39 (1), (4). As to the 
implied warranty of legality, see p. 428, y)os^. As to the implied condition 
against deviation and delay, see p. 395, ante. As to the absence of warranty of 
seaworthiness in a time policy, see p. 428, post. 

(i) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 35 (3). 
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Thus where losses from rottenness, inherent defects, and other 
unseaworthiness are excepted, the warrant}^ of seaworthiness at the 
commencement of the voyage will nevertheless subsist, so that if 
the vessel started with a defective boiler, the underwriter can avoid 
the policy (k). 

830. The warranty will be jyro tanto neutralised by the common 
clause “ held covered in case of any breacli of warranty at a in'emium 
to be hereinafter arranged ” (?), and it will be excluded by the clause 
“ ship allowed to be seawortliy for the voyage ” {m). The warranty, 
moreover, like any other warranty, may be waived by the under- 
writer either by memorandum or note on the policy, or by his act, 
such as acceptance of notice of abandonment, affirming the policy 
after knowledge of the breach of warranty («)■ 

831. In the absence of waiver, or of some clause affecting its 
operation, a breach of warranty of seaworthiness will discharge the 
undeiwvriter from liability as from the time of such breach, although 
the loss be wholly unconnected therewith, and even though the 
unseaworthiness be remedied before the loss(o). 

It does not matter that the unseaworthiness was caused by the 
acts of strangers or by inevitable accident, or that the assured acted 
with perfect good faith and did not know, and had no means of 
knowing, of the ship’s unseaworthiness (p). If the vessel in fact 
was not seaworthy the underwriter is not liable. In short, in a 
voyage policy the sea\Yorthiness of the ship at the commence- 
ment of the voyage is, unless the w^arranty be waived by the 
underwriter or excluded by clear and express terms in the policy, 
an absolute condition precedent to the liability of the underwriter 
for any loss subsequent to the breach {q). 

832. The vessel must be reasonably lit(r). Seaworthiness is a 
relative term and may vary with the class of the shi]) insured. 


(/i) Qdfhcf' Marine Jnsnranre <'o. v. Commcrrial Hank of Canada (1870), 
L. R. 3 P. C. 234 ; see also Sle'njh v. Ttjser, [1900] 2 Q. B. 333. 

(/) Greenock *S7cams/ay> Co. v. Maritime Insnrance Co., [1903] 1 K. B. 367 
(where it was held that the additional premium which the iinderwriters would 
have been entitled to charge would have at least equalled the loss sustained, so 
that the assured recovered nothing) ; MentZy Decker tC Cu. v. Maritinat Jnsurance 
(Jo. (1909), 101 L. T. SOS. 

{'m) Parfitt v. Thompaoa (1S4-1), 13 M. & W. 392; Phillli/sy. Kairne (1847), 4 
C. B. 343. 

(n) Marino Insurance Act, 1906 (G Edw. 7, c. 41), s. 34 (3); Provincial Insnr- 
once Co. of Canada v. Ddnc (1S74), L. R. 6 P. C. 224 (express warranty). In 
11 eir V. Aherdceyi (1819), 2 B. & Aid. 320, as explained in (Quebec Marine Insnrance 
Co. V. Commercial Bank of Canada (1870), L. R. 3 P. C. 234, by Lord Penz.\j^ce, 
at p. 244, the warranty of seaworthiness was waived by a memorandum on the 
policy. 

(o) Marine Insurance Act, 1906 (G Edw. 7, c. 41), s. 34 (2): Quebec Marine 
Jhsnranct (Jo. \. (Jonvmercial Bank of (Janaday supra, at p. 244, following Forshaw 
V. C/iabert (1821), 3 Brod. & Bing. 158. 

(p) The Glenfruia (18S5), 10 P. D. 103; Quebec Marine Insurance Co. v. 
Commercial Bank of (Janada, supra. 

(q) Douujias V. Scouqall (1806), 4 Dow, 269, per Lord Eldox, L.C., at p. 276, 
II. L. 

()•) Marino Insui'ance Act, 1906 (6 Edw. T, c. 41), s. 39 (1), (4). 
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Thus a river steamer insured for a sea voyage need not be made as 

oa ® ocean-going vessel. She need only be made 

nmans ^ ^ '' reasonably practicable by ordinary ^available 

of seaworthiness varies with the nature of 

but not for anotbe.^ for a voyage at one season o/the year and^ot 

with mie Hn4 seaworthy when laden 

th one bind of cargo and not so when laden with another kind (t). 

fit in all respects. She must 
n™H V Jr ■ ordinary perils of the seas and 

nrSn^n«^^ sails, tackle, stores, supplies, 

sound and proper condition, and 

also mi adequate supply of coal for the voyage (a). 

A temporary defect, however, in the ship’s condition, due to some 
negligence at the time of sailing, does not constitute a breach of the 

waiianty of seaworthiness, provided that the state of the ship be 

such that, if the master and crew do their duty, the defect can be 
erne le oi any danger from it averted. Thus the ship is not 

^ account of her porthole being imioroperly left open 

a e commencement of the voyage if it can be I'eadily closed at 
sea whenever necessary (b). 

The vessel must also at the commencement of the voyage be pro- 
pel y manned with a competent master and a competent and 
adequate crew, and must have a pilot on board at the port of depar- 
lue in cases where there is an establishment of pilots at that port 
and the nature of the navigation requires one (c). 

(s) f WMam (1863), 3 B. & S. 669; Clapham v. Lamjto?i (1864), 34 

f underwriter may be entitled to avoid the 

po icy, 1 the fact of the ship being only a river steamer is material to the risk 
and has not been disclosed to him. 

(t) should be in a condition to encounter whatever perils of the 

sea a s that kind and laden in that waj’^ may be fairly expected to 

encounter^ on the voyage insured {Steely, State Line Steamship Go. (1877), 3 

u?n P®; Oaikns, L.C., at p. 77 ; Daniels y. Harris (1874), L. E. 

q; . cargo); Stanton v. Dichardson, lUchardsmy. 

S(a><(on (18,4) L R 9 C. R 890, Ex. CL ; affirmed (1875), 45 L. J. (q. b.) 78, 

11. L. (cargo of wet sugar). v v / 

(a) Eotten sails, a defective boiler and deficient ground tackle make the ship 
unsGJiwortiiy * 

Insurance 

U 

(medici 

\,. j. ^ ’* |ioy.ij z V:^. x>. 1^*1, p. .^1. ; xjrceuv^i*^ 

hteamshp Co. Mar, time Insurance Co., [1908] 1 K. B. 887 (coal). 

(h) Meel Y htate Line Steamship Co., supra; Ilcdleu v. Finkmij <t Sons Steam- 

.”■0 4 . 1 ^ S' i^ons (C C’o. v. Frice ib Co., [1898] 

A. L. 00 (where the defect was not callable of easy remedy, and unseaworthi- 
ness was found). 

„ W 1*^ East, 481 ; Shore v. /yea/a//(1828), 7B. &C. 798, n.; 

Ihdhps V. Headlam {m6\), 2 B. & Ad. 380,y>er Pakke, J., at p. 383. It seems 
clear that sailing without a pilot from a port where pilotage is compulsory, or 
w’lth an iiucertificated master or mate or engineer contrary to statute, cannot 
make the voyage illegal and the policy void on that ground. As to illegal 
insurances, see p. 429, post. 
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The vessel need only be fit to encounter “ the ordinary perils of 
the seas/’ and on looking at the definitions given in the Act (d) of 
“maritime perils ” and of “ perils of the seas,” it is clear that the 
latter expression does not include capture, arrest, or detention. It 
follows, therefore, that a vessel may be seaworthy though not 
properly documented at the commencement of the voyage (^')* 

834. There is no warranty or condition that a ship originally sea- 
worthy for the voyage insured shall continue to he seaworthy, or 
that the master and crew should do their duty during the voyage. 
Therefore the negligence and misconduct of master and crew after 
the voyage has commenced is no defence to an action on the policy 
where the loss has been immediately occasioned by the perils 
insured against {/). Even when the policy is on a voyage out and 
home (the risk being entire and indivisible), it is sufficient if the 
ship be seaworthy for the entire voyage when she first sails from 
the home port of lading Qj), 

835. There are, however, two exceptions to, or modifications of, 
the rule that the warranty of seaworthiness is not satisfied unless 
the ship is seaworthy for the whole voyage insured. 

First, where the policy attaches while the ship is in port, there is 
an implied warranty that the ship shall at the commencement of the 

p/) Jnsuraucc Act, 190(i ((J Kdw. 7. c. 41), s. S, Sclieil. L, rr. 7, 10. 

l\ etlt/crhnr/t v. Ikil (1S07), 1 ('amp. l.riofaras it decides the coiitrar}', would 
seem to bo sujicvKedetl. 

(c) AVhcii tliero is no M'anant of iioutrality, want of proper documents lias been 
held to discharge the underwriter only in the case of insurance on ship, and if 
the loss arose irom condemnation on that ground {Ddn'son v. -UO/ (ISOO), 7 East, 
3()7, as exi)lained in /A// v. ( 'ar.-itoirs (ISll), 14 East, :i74, jxr Lord Ellex- 
lioiioi’GJf, C.J., at p. SOS ; Carmt/iers v. O'/voy (ISll), .‘i t’amp. 142 ; (1812)15 
East, .45 ; v. Ikiinin<j (1804), 17 C. 13. (x. s.) 791). These decisions may 
be rested either on an implied condition, in case of insurance again^t capture, 
that the ship shall be properly documented, or on tlie principle that the want 
of pn)pcr documents was the proximate cause of loss [TrimUry ArnUrstm Co. 
\, i hnmes otn! Mirsetf Marine [ti$urana' i'o.y Trimhr, Jn(l(rtioti A' Cb. v. Xorth 
Ct'eerisland I/istircutce Co.y Trrndo'y A nderson d' Co. v. Wr&tony iA'ocher ifc C'o., [1898] 

i L.J., at p. 128 ; and see Prire v. Bell (1801), 

1 Lawiiexce, J., at p. 074). If, therefore (which, however, is very 

doubtiul), any cases have decided that a ship is unseaworthy because not 
pioporly dneumonted at the time of sailing, they must, it is submitted, be con- 
sidered to be overruled by the Act. 

U ) Puon V. Sad/er (1849), 5 M. & W. 405, per ror., at pp. 414, 415 ; affirmed 

V. JJixon (1841), 8 M. & W. 895, Ex. Ch. ; Jhrmon v. Woodhridge 
(1j 81), 2 Doug. (k. B.) 781, per Lord Mansfield, C’.J., at p. 788; Eden v. 
lorkoiOH (1781), 2 Doug. (k. b.) 742, 745; Watson v. i'Uirk (1814), 1 Dow, 440, 

(\ '1 V Eldon, L.C., at p, 444 ; Busk v. llo)fal Errhoinfe Assnrame C'o. 

U818), 2 Ji. & Aid. 74; Biccard v. Hhepherd (1801), 14 Moo. 1\'C. C. 471. For 

cause of loss, see also ira//.Tr v. Maitland 
^ ” 7 /)’ ^ ^ j Biahop V. Bentland (1827), 7 13. it C. 219 ; Uoh/sworth 

(hS28), 7 13. & C. 794; Shore v. Bented/ (1828), 7 13. & C. 798, n. ; 

Jr .'^n ^ Ad. 480 ; Bahnan v. Wilson (1S45), 14 M. & AV. 

( ) , / adijeon V. BemhroLc (1877), 2 App. C’as. 284, 290. There is no express 

provision in the Marine Insurance Act, 1900 (0 Edw. 7, c. 41), that tlie ship 

imi>t he seawortliy only at the cmnniencoinent of the voyage ; but it is clear 

^ ^-I'actments it contains (see ibhl.^ s. 49 (5)) relating to dill'erent stages 

0 10 voyage that it does not alter the law as establislied by the above cited 

ca>os. 

{•j) Lennou v. \\ t^odhridtje, supra; Rednum v. Wilsony siq^y'a. 
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risk be reasonably fit to encounter the ordinary perils of the port (h) 

capable of being moved from one part 
of the harbour to another for the purpose of repairs, and of being 

moored alongside the wharves and quays there (i). If this warranty 
IS satisfied, the policy is in force whilst the ship remains in port, 
and the underwriters are liable for losses occurring during that 
period ,• but in order that the policy may continue in force so as to 
cover the voyage insured she must be seaworthy for such voyage (k). 

A second exception, which, however, seems only to be a par- 
ticular instance of the former one, is the following : Where the 
policy re ates to a voyage which is performed in different stages, 
duiing which the^ ship requires different kinds of, or further, 
pieparation or equipment, there is an implied w*arranty that at the 
commencement of each stage the ship is seaworthy in respect of 

purposes of that stage (/)• 
ihus when a steamer is insured at and from Lyons to Galatz, and 

sails with a river crew and captain, and without her masts and 
anchois and other heavy articles, which it is impossible for her to 
caiiy on the river voyage, and afterwards takes on board her sea 
captain and some of her seagoing crew, and is otherwise fitted for 
the 'V03^age to Galatz, the ship will have satisfied the warranty of 
seaworthiness, if she was riverworthy when she left Lyons and 
seaworthy when she sailed from Marseilles (m). 

In such cases as the foregoing the ship could not at the outset 
be made reasonably fit for the whole voyage, and therefore in order 
to reconcile the interests of the assured on the one hand and those 
of the underwriter on the other, it is held that the whole voyage 
must be divided into two stages, and that it is necessary and suffi- 
cient for the ship to be seaworthy at the commencement of each 
of those stages. This jirinciple has been very recently applied to 
cases where a steamship cannot and does not at the commencement 
of the voyage carry enough coals for the whole of the insured 
voyage, and is therefore insured to take in coal at some further 
port or ports. In such cases it lies upon the shipowner, in order 
to disprove the defence of unseaworthiness, to show that he was 
obliged to divide and had divided the voyage into stages for coaling 
purposes by reason of the necessities of the case, and that at the 
commencement of each stage the ship had on board sufficient coal 
for that stage — in other words, that she w'as seaworthy for each 
stage. It further seems that it is a matter for proof as to how 

the necessities of the case require that voyage to be divided into 
stages (»). 



(h) Marine Insurance Act, 1906 (6 Eclw. 7, c 

(i) Parmfterv, Consim (1809), 2 Camp. 28a ; 
Com. Cas. 228. 


. 41) s. 39 (2). 

Bndianan tl’ Co. y, Fdlei' (1899), 


f/') A7ine7i V. IFoodman (1810), 8 Taunt. 299. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, c. 41) s. 39 (3), which is evidently 
intended to embody the law laid down in Bonillon v. Lupton (1863), 15 C. B. 
(x. s.) 118, and the judgment of the Court of Exchequer in D^xoii v. Sad^fV 
(1839), 5 M. & AV. 405, 4i4, affirmed suh nom. Sadhr v. Dixon (1841), 8 M. it AV. 
895, Ex. Ch. (without touching this point). 

(m) Bouillon v. Liqjfon, supra. 

(n) The Vortiyern^ [1899] P. 140, 155, C. A., following Thin v. Richards 
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836. A third exception has been suggested to the general rule 
that a warranty of seaworthiness attaches to the ship only at the 
commencement of a voyage. A policy cannot generally be avoided 
by the neglect of the master to take on board a pilot at proper 
places in the course of the insured voyage, but it has been suggested 
that perhaps there is a breach of the warranty of seaworthiness if, 
in a case where the master is required by Act of Parliament to take 
the services of a pilot, he makes default in so doing, on the ground 
that the passage over the pilotage district may be considered as 
a distinctly intermediate voyage (o). 

837. In a voyage policy on goods or other moveables there is an 
implied warrant}' that at the commencement of the voyage the ship 
is not only seaworthy as a ship, but also that she is reasonably fit 
to carry the goods or other moveables to the destination contem- 
plated by the policy (p). Thus the warranty is not satisfied in a 
policy on a deck cargo if in ordinary rough weather the goods 
must be jettisoned, although this could be done without difficulty 
and the ship could then perforin the voyage with safety to 
herself {q). 

Similarly if a ship is laden with a cargo of wet sugar and the 
pumps are not sufficient for the drainage of the cargo and the 
ordinary leakage of the vessel, so that she cannot safely under- 
take the intended voyage with such a cargo on board, the warranty 
of seaworthiness is not fuhilled (r). 
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<t’ Co., [1<‘^92] 2 Q. B. 1-11, C. A. ; Crc'-nork Sfernn$hij> Co. v. Mariiirne Insurance 
('o., [1903] 1 K. IJ. 307 ; affiniied, [1903] 2 K. B. OoT, C. A. These decisions 
do not seem inconsistent with, and are probably covered by, the Marine Insur- 
ance Act, 1900 (0 Bdw. 7, c. -11), s. 39 (3). 

(o) This su^^^'estion was made by Battesox, J., during the argument in 
Ildlintjirmih v. i.lrodri'k (1337), 7 Ad. A El. 40, at p. 44, explaining Lnic v. Hoi- 
lin<isw<>rih (1797), 7Tenn Rep. 100. See also Phidijfs v. Ileallam (1S31), 2B. & Ad. 
380, 382, 384 ; Hadkr v. Dix.on (1841), 8 M. A W. 895, Ex. Ch., per Tixdal, C.J., 
at p. 900, ; (Hhson v. (1853), 4 11. L. Cas. 353, Pauke, B., at p. 398. 

It is submitted, however, that the above suggestion would probably be held 
inconsistent with recent cases and with the provisions of the Marine Insurance 
Act, 1900 (0 Edw. 7, c. 41), As to warranty of seaworthiness of ship, see s. 39 
{ibid.), and p. 422, ante. 

\p) Marine Insiu-ance Act, 1900 (0 Edw. 7, c, 41), s. 40(2). 

_ <l) Daniels \. //«rr/s (1874), L. R. 10 L\ P. 1 ; v. Tpser, [1900] 2 Q. B. 

333 (where cattle were insured against mortality, and the ventilation was insuffi- 
cient, and it was lield that the warranty of seaworthiness had not been fulfilled). 
In Buenrd v. Sbe^dterd (1801), 14 Moo. P. C. 0. 471, the policy was on goods “ at 
and from the anchorages off Hondeklip Bay and Poid Nolloth to Swansea,” from 
the loading of the goods on board the ship. She took part of her cargo at 
llondeklip Bay, and was seaworthy when she sailed thence ; but she was over- 
loaded at Port Nolloth, and thus became unseuwoithy. The cargo was lost on 

and the Privy Council held that the assured could recover in respect 
shipped at Hondeklip Bay, but not in respect of that shipped at 
iort Nolloth. The ground of the decision was that, under the words of the 
policy, two separate risks were insured, one on the parcel of goods shipped at 
Hondeklip Bay, the other on the parcel shipped at Port Nolloth, and that as to 

these parcels the voyage began, and therefore the warranty attached at different 
times. 

V. Richardson^ Richardson v. (1874), L. R. 9 C, P. 390, 

Ex. Ch. ; affirmed (1875), 45 L. J. (a u.) 78, II. L. 
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on goods or other moveables there is nodmcliedl 
vauanty that the goods or moveables are seaworthy (s). Nor does 

to hghteis employed to land the cargo (^). ^ 

shin^hnn that the 

minltfv' can be given to contradict or 
2pen Juestio^r^^ seaworthiness is, it is submitted, still an 

841 . Unseaworthiness is a question of fact, the burden of proof on 
the issue of unseaworthmess being on the underwriter. Where, how- 
evei, a ship soon after sailing founders or becomes disabled, and 

S fc ascribed to any violent storm or other adequate 

^ piesumption of fact that it arose from unseaworthi- 
ness at the commencement of the voyage, and the burden of proof 
IS then smfted to the assured (d). 

(ii.) Of Leyality. 

842 . Theie is an implied warranty that the adventure insured is 
a aw u one, and that, so far as the assured can control the matter,, 
the adventui^ shall be carried out in a lawful manner (e). 

W Marine Insurance Act, 1906 (gI^. 7, c. 41), s. 40 (1). This provision k 
m atcoi dance with the decision in Koebd v. isaunders (1864^17 C. J3. (n. s.) 71 ; 
but ol cour.^e the undei-wnter is not liable for a loss directly resulting from the- 
mherent defect or rice of the goods ; as to this see p. 433, post. 

t) Zone V. AW (1866), L. E. 1 C. r. 412. 

Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 39 (5). This provision is 
in accordance with the decision of the House of Lords in Gibson v. Small {1853),. 

i, : A''*®’ udyeon v. Fembrohe (1877), 2 App. Cas. 284. American 

subject differs from English law, see Ariiould on Marine Insurance, 

1906 (6 Edw. 7, c. 41), s. 39 (5). Thompson v. 

lurther, p. 435, post, ^ j > r 

, 1 Is discussed in Arnould on Marine Insurance, s. 696, wbere 

me English and foreign authorities on both sides are cited. The English 

(1^92), 31 L. J. (Q. B.) 98 ; Burges v. Wickham 

46^ Ex %h * ’ Clapham v. Lamjton (1864), 34 L. J. (Q. B-) 

T T-/ f (1815), 3 Dow, 23, IT. L. ; Davidson v. Burnand (1868),. 

i‘ n ‘i' V,‘ ’ V. Thames Insurance Co. (1878), 3 Q. B. D. 594, C. A. ; 

jam joo amHossen & Co. v. Lnwn Marine Insurance Co. j Ha jee Cassini J oosah 

[1991] A. C. 362, P. C., approving Anderson v. 

19 C. P. 58, 68 ; affirmed on this point (1875), L. E. 10 G. P. 

^ /'’/ 7 Vi Ol A (1^9)> 1 App. Cas. 713, without reasons given. See also Jf atson 
V. C/ark (1813) 1 Dow, 336, H. L. ; Doug/as v. ScougaB (1816), 4 Dow, 269, H. L. ; 

• A/tjH, [1911] A. C. 194. It has been ooserved by Bkett, L.J.,. 

m 1 tekup V. lhames Insurance Co., supra^ at p. 601, that the judgments of 
LiOid Eldox, L.C., in the cases in Dow’s Reports were on appeal from Scotch 
j udgments where the courts were judges of fact as well as law, and that therefore- 
the presumptions referred to in those judgments were presumptions of fact aaA 
not of law (see also^^cr Thesiger, L.J., at p. 605, ibid.). 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 41. 
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843 . An insurance upon an illegal vo3^age or adventure is itself 
illegal, for if an original transaction is illegal a contract intended 
to indemnify against loss in respect of such adventure must 
evidently also be illegal (/). 

A contract of marine insurance may be illegal by the common law 
or statute law, or because the insured adventure is illegal ; and the 
adventure may be illegal either by statute law, or because it is in 
violation of the common law or the prize law as administered in 
this countiy, or in contravention of treaties made by the iiritisli 
Government with other countries, or of 2)roclamations or orders 
made by the King in Council (<j). 


844 . As regards insurances effected l)y alien enemies, the 
following propositions have been firmly established bv iudicial 
decisions. 

Contracts of marine insurance, like other contracts, if entered 
into with a British subject by or on behalf of an alien enemy 
during a war with this country, are wholly void and illegal, and 
cannot be enforced hy the assured or his agent (A). 

On the other hand, insurances, if effected before the outbreak 
of war by persons who afterwards became alien enemies, are 
valid and legal contracts, the right of action on which is only 
suspended during the war and revived upon its close (?) ; biit 
although such insurances are legal contracts, they are, on grounds 
of pul)lic policy, not allowed to cover any losses '^that occur during 
the war, and are available only as contracts of indemnity against 
losses which have occurred before commencement of hostilities (//). 


(,/ ) lh'.<hnoHd V. Smith (IS-M), 7 Man. (1. -157, Tixdal, C.J., at p. 474. 
G) As to treaties, sec 27/e Ktnrom (1799), 2 Cii. Kob. 1,0; Uinl v. Antdefoh 
S leim Hep. oOJ, oG4 : and us to statute law, 11 //.Ko/i v. ^Idvri/at (179S), 
S Term Pep. ol ; affirmed Hub nom. Maryifat v. Witmn (1799), 1 Bos.hjc P. rM). 

E?c. Ch. As to illegal contracts generally, see title Coxtijact, Voi. VIl., pp! 
090 (i Hcq. ’ ^ * 

(//) 27/e y/oop (1799), 1 ('h. Pol). 19(5,198,201; h'nrtado v. /.W/-,- fUS02) ;j 
Pos. & P. 191, 199, 200; Espa^ito Jhwdeu (18.37), 7 K. A P. Pi.'j • ;uid 
KeUntr v. Le d/e;///r/e/- (180;j), 4 East, TOO ; (lamba v. Ae Mesuricr (1800), 4 East 
107 ; Jirdndon V. ('nrlimf (1808), 4 East, 410; he LnncrUle v. PhUliiis (1800^ 
Pos. Ot P. (X K.) 97 ; and title Alii-xs, Vol. L, p. ;uo, IL.w tar thc<l 
])ropositions will continue to be law is rendered doubtful by art. 28, clause (li' 
ot the Hague llegulatiuns respecting war on land. Oii tliLs subject, .see 
Eawrenco, 1 nnciples of Jnternational laiw, 4th ed., pp. 888, 8.39. Thehuestion 
belongs to international law and prize law. At any rate it seems clear th-it 
the existing law can bo altered only by an Act of Paiiianient. See title Pui/t 
Law AND JUUISDICTIOX. 

(0 ^01; .fa, .son v. J)ric/oniciu Consolhlatea 

jhnes y.W [1,)02] A yar.ner v. Kinystw, (ISll), ;i Camp. laO ; 

i ra'E' 2G0; and see Jlonlton v. Dohne (ISOS), 2 Camp. 

10.! ; fslayekr v. (ISM), 14 C. B. 0S2 ; ami title Ai.iex.s, a\) 1. L, p. Sio! 

[1.) hraudoii \. tnrhmj, supra, per Lord Ellexuououuh, C.J., at p 417; 
(uimba V. UMesurier, supra; Kdfner v. Mesnrkr, supra (loss by British capture); 
dansmiy. Dncjonteiu ('onsolidated Mines, JAd.^ ^upni^ at pp. *498, 499, 508. In 

tlie last case the question incidentally arose whether the action on the policy 

could be brought diu-ing the war in case the defendant raised no objection; 

M u. 7 7’ ^Or L...VMS L.J. [1901] 2 K. B. 419, C. A., and Lord D.wey, in the 

rvwJ'* their opinion it could not, but in this opinion Lord 

«ee y/«r/«cr v. Kin.iston, sa/o-a ; Flindt v. I\'uterc, 
st'i'nt, Akiuonsv. \i.ji-cn (1804), 4 E. A B. 217; Shepder v. Durant, supra. 
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The fact, however, that war is expected and imminent will not 
ree the insurer from liability for loss of property by seizure, even 
H it be seized by a government for the purposes of a war which 

of d^eclaring, and even though the insurance was 
intended to protect the property against such seizure {1}. 

As a general rule, whenever any property is according to 
prize law as administered by the courts of this country liable to 
BiiUsh capture, the insurance in this country on such property 
IS il egal and void. It may be liable to British capture on many 
various grounds— for instance, because it is enemy’s property or 
contraband carried to a hostile country, or because the ship 
IS employed in violaBon of the law of blockade by the British 
Government or its allies, or is engaged in carrying enemy’s troops, 

or in any other manner which is considered by the prize law of this 
country to be illicit or illegal. 


SterminT'* important to notice that the civil domicil, and for 

nationality, commeicial purposes the commercial domicil, and not the domicil 

determines a joerson’s national character(m) ; and further 
that the lules relating to the transfer of property during or in con- 
ternplcition of war differ materially in many respects from those 
which govern the rights of parties in peace (n). 

Policy IS not 846. The courts of this country do not in any way protect the 
it covers icv^ue laws of a foreign country, and, therefore, insurances effected 
aUventurc in country are not illegal merely because they cover voyages or 

contravention adventures which those laws would prohibit (o). This fact, how- 

revenuH^’s. of coui'se, be a material circumstance W’hich the assured 

IS bound to disclose to the underwriter. 


Xor because it 
protects an 
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847. Neutrals, whether British subjects or foreigners, are by our 
law entitled to carry on their trade with a belligerent, subject to 
the belligerent s right of capture, hence it follows that the carriage 
of contraband goods, and voyages in breach of blockade, are not 
illegal, and that insurances on such goods or voyages are valid (j^). 


(0 Janson v. Drufordein Consolidated Mines, Ltd., [19021 A. C. 484; see ibid., 
Lord Halsiiuky, L.C.. at pp. 491 et se<}. 

(m) See title Conflict of Laws, YoL VL, pp. 182 et seq., 195. 

(»J All such questions as to who is an alien enemy and what is enemy’s 
property, what property is contraband or otherwise liable to British capture, 
are questions determined by the common law and prize law of this country, and 
do not belong to the subject of insurance law. See hereon titles Aliens, VoI. L, 
p. 310 ; Prize Law and Jurisdiction. To this subject belongs the discussion 
to extent the prize law has been modified by the conventions come to at 
the Hague Conference of 1907, and how far it is likely to be altered by the 
Declaration of London, 1909. As to licences to trade with enemies, see title 
Aliens, YoL I., p, 311. A licence was held to be unnecessary in Johnson v. 
Greaves (1810), 2 Taunt. 344; Blackburn v. I'hompson (1811), 3 Camp. 61. 

(o) Blanche Fletcher (1779), 1 Doug. (k. r.) 251. The question whether an 
insurance which is efiected in a foreign country, and is there illegal and pro- 
hibited, is void in this country is a question which has not j’et been definitely 
decided, Pxe Missouri Steamship Co. (1889), 42 Ch. D. 321, C. A.; Fracis, 
Times & Co, v. *Sea 77i67/ra?ice (1898), 3 Com. Cas. 229, 236; compare Iloyal 
Excltanqe Assurance Corporation v. Sjoforsakrinqs Aktieholayd Veya, [1901] 2 
K B. 567, 574; aflarnaed, [1902] 2 K. B. 384, 393, C. A. (insurance effected 
abroad illegal by English law) ; see title Conflict of Laws, Yol. YI., p. 238. 
{j)) Re Grazehrook, Ex parte Chavasse (1865), 34 L. J. (bcy.) 17; The 
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848 . A policy may be illegal because the insured adventure 
contravenes the laws of revenue, navigation or any other municipal 
law of this country ; and whether a statute renders a voyage illegal, 
or is only intended to impose a penalty on the owner, master%r 
other person violating it, is a question of construction (q). 

849 . Where the adventure which is the subject of tlie insurance, 
is not in itself unlawful, the fact that in the course of the insured 
voyage British law relating to revenue or navigation is contravened, 
does not make the insurance illegal, unless the insured himself was 
a party to the illegalit}^ or could control the matter involving the 
illegality (r) ; and an authority from the owner to the master o1 the 
ship to do an illegal act will not he implied from the general powers 
of the latter (.s). Thus, if a master of a vessel wdiicli has not 
obtained a certificate required by the statute to cany passengers, 
carries them without her owner’s knowledge, the policy effected by 
the latter is not vitiated on the ground of illegality (t). 

Moreover, although it was the intention of the parties at the 

time of entering into the contivacfc that it should be carried out in a 

mannei which is in fact prohibited by law, ^’ct if both parties w’ere 

ignorant of the prohibition, and, if the contract can be and is 

ultimately carried out without violating the law’, the contract is not 
void {it). 


850 . Difficult questions have arisen as to whether the illegality 

of part of a voyage renders the insurance of other parts of it illegal. 

Ihe lesult of the cases, so far as they can be reconciled with each 

other, seems to be (1) that any illegality in the prior stages, or at the 

outset, of an integral voyage vitiates a policy, though effected only 

to protect some later stage of it in which there is no illegality ; 

(‘2)_that an illegality in any part of an entire risk or voyage insured 

vitiates the insurance as to the whole of it; (3) that the illegality of 

a wholly distinct and separate voyage has no effect on the voyage 
insured by the policy {a). 


(lS6.j), L R. 1 A. & K. 1 ; Caine v. Palw-e Steam Slnppim/ I’o., [13071 1 K. B 
' 1 r AKWKLL, L.J., at j). G79. Ilarrait v. Wise (ISllO), 9 B. & C. TT’ 

and .\u;jlor y. /aytor (1829), 9 B. & C. 718, though assumed to be so ii 

^31, 2.34, are not authorities to the contrarv 
/ supra, at p. / ; and title Aliens, Vol. I., p. 311. 

at r ^ ^ Lord ElleniiOROUGH, C.J. 

; (l&4o) 14 M. & W. 4 ,j2; Canard v. Jli/de (1839), 2 E. A E. 1 • am 

other cases cited in title Co.n'tp.act, Vol. VII. , p. 402. 

7 rV**/** V. Zw(1797) 

I leim Rep. 180 ; (hi.nurd v. II, /de, supra. 

(18751 itfu n af'"R I” K- 9 Q- B. oSl ; affirmed after reveiva 

lot^ ’■ Vw? • 'f no appeal on till 

W / ^ (B865), L. E. 1 Q. B. 162. ^ 
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hether the voyage insured is to be considered a distinct and 

separate voyage or only part of a larger voyage is a question 

depending mainly on the contract of affreightment and the circum- 
stances under which it was made (b). 

Some of the decisions above referred to (b) are difficult to 
leconcde with each other (c), and some seem inconsistent with the 
provisions of the Act(r/). It is submitted that in these circum- 
stances the courts of this country are likely to follow the canon of 
construction which applies to a consolidating statute in common 
with other instruments, and to give effect to the natural meaning of 
the enactment (c). If this view be correct the illegality of a policy 

lu j determined by only two considerations, first, whether 

the adventure insured is a lawful one ; and, second, whether the 

assured was in a position to control the matter involved in the 
illegality. 


^ policy is illegal, its illegality cannot be waived by 

not be paity, and the court is bound to declare the policy void as 

received. ^he illegality IS disclosed (/). 


Clause 
enumerating 
the perils 
insured 
against. 

The Marine 
Insurance 
Act, 190G. 


Sect. 12. — Perils Insured Against, 

Sub-Sect. l.—Perih of the Seas. 

852. The clause in Lloyd’s policy which enumerates the 

adventures and perils insured against is that numbered 10 in the 

foim already given (r/), and most English f)olicies contain the same 
words. 

With regard to this subject the Act (h) provides that 

(1) Subject to its provisions, and unless the policy otherwise 

provides, the insurer is liable for any loss proximately caused by 

a peril insured against, but, subject as aforesaid, he is not liable 

for any loss which is not j^i'oximately caused by a peril insured 
against. 

(2) In particular (a) the insurer is not liable for any loss 
attributable to the wilful misconduct of the assured, but, unless the 
policy otherwise provides, he is liable for any loss proximately 
caused by a peril insured against, even though the loss would not 
have happened but for the misconduct or negligence of the master 
or crew^ ; (b) unless the policy otherwise jirovides, the insurer on 


T^’m Rep. 31, per Lord Kexyon^, C.J., at p. 46; affiimed, Marryat v. Wilson 
(1799), 1 Bos. & P. 430, Ex. Ch., but without touching this point; Birdw. Piyou 
(ISOO), 2 Selwyn, Law of Nisi Prius, 13th ed., p. 932; Bird v. Appleton (1800), 
S Teim Rej). 562 ; Sewell v. Royal Exchanye Asstirance Co. (1813), 4 Taunt. 856. 

(5) See cases cited in note («), p. 431, ante. 

(r) 1 Phillips, Law of Insurance, s. 231. 

[d] /.e., Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 41 ; see p. 428, ante. 

(e) See title Statutes. 

(/) Oedyc Y. Royal Exchanye Assurance Corporation, [1900] 2 Q. B. 214, 220 
(p. p. i. policy). It may be worth notice that the word “warranty’’ in the 
Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 41, seems to be used in a some- 
what inaccui'ate manner, for although an implied warranty can be waived, the 
illegality of a policy cannot be waived by either pai’ty. 

(^) See note {p), p. 340, ante. 

(/i) Marine Insui'ance Act, 1906 (6 Edw, 7, c. 41), s. 55. 
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ship or goods is not liable for any loss proximately caused by 
delay, although the delay be caused by a peril insured against ; 
(c) unless the policy otherwise provides, the insurer is not liable 
for ordinary wear and tear, ordinary leakage and breakage, inherent 
vice or nature of the subject-matter insured, or for any loss 
proximately caused by rats or vermin, or for any injury to 
machinery not proximately caused by maritime perils (i). 


853 . The term “ perils of the seas ” does not include every 
casualty which may happen to the subject-matter of the insurance 
on the sea ; it must be a peril of or due to the sea. It does not, 
for instance, cover fire or capture at sea, nor any loss proximately 
caused by rats, insects, or other vermin, nor any injury to machinery 
not proximately caused by maritime perils [k). Again, unless the 
policy otherwise provides, it will not cover damage done by the 
bursting of the air-chamber of a donkey-engine, owing to a valve 
being closed which ought to be kept open, whereby water is forced 
up into the air-chamber and causes an explosion (/). 

Moreover, the purpose of a marine policy is to secure an 
indemnity against accidents which may happen, not against events 
which in the ordinary course of things must happen (m). Therefore, 
speaking generally, the term “ perils of the seas ” refers only to 
fortuitous accidents or casualties of the sea, and does not include 
the ordinary action of the winds and waves (n). 


854 . For the same reason the insurer is not liable for damage 
done by stranding in the ordinary course of the ship’s employment, 
nor for ordinary wear and tear, ordinary leakage and breakage, or 
inherent vice or nature of the subject-matter insured (u). 

If the ship takes the ground in the usual course of her voyage 
and without the intervention of any extraordinary casualty, this 
is mere wear and tear; to make the underwriters liable there must 
be something fortuitous, accidental, and not necessarily arising 
from the ordinary course of navigation (p). i\Ioreover, a loss by 


i) Marine Insm-anco Act, 190G (G Kdw. 7, c. -11), s. 5o. 

/••) Ihid s. o,> (li) (c); , Sc/, loss JJiothirs v. Stercis, [190G] 2 K. B. 655 per 
W ALTON, J., at p. G7(). 

(0 T/„i,„cs and Mersey Marine Jnsnmnce Co. v. Hamilton, Fraser <t Co. (1887) 
1- App. Cas. -184 ; eoiiii)are Oceanic Sieams/iij, Co. v. Faher (1907), 1.3 Com Cas 

flilO^] 111 

(18I0).per lush, J., cited 

V) \ i ’ T V. “ MMo {Oivners of Caryo) (1887), 

12 Apj). Cas. ^>03, per Lord IIei{Schell, at p. 009. ^ 

(a) Marino Insm-anco Act, 1906 (G Edw. 7, c. 41), Sched. L, r. 7; see 

Maynns V {lSo2), 11 C. B. 876, per Jeiivis, C.J., at p. 881 ; Hamilton, 

C n -1 1 Lord nALSBUKY, L.C., 

snjfra judgment of Waltox, J., in tScMoss Jlrnthers v. Steuens, 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 55 (2) (c) 

lo« L (1852), 11 G. B. 876. A policy i^ainst liability for 

iwonml ''“f ® Stranding ” does not cover sinking to the 

^l^und m deep water {Baker- mateley Coal Co. v. Marten (1910), 26 T. L. R. 


H.L. — XVII. 
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Of goods. 


stranding can only take place when the shijp, if not on the seas, is 
at any rate waterborne (q). 

855. Loss by the wear and tear of a ship and its appur- 
tenances (r) differs essentially from a loss by peril of the sea in 
this respect, that it is not due to any fortuitous casualty, but to the 
ordinary result of navigation. Thus the parting of a rope or cable, 
the splitting of a sail in ordinary weather, damage done to the 
vessel’s copper sheathing or to the cable and anchor in a place of 
usual anchorage and in no extraordinary circumstances of wind 
and weather, decay of, or damage to, masts or sjiars in the ordinary 
service of the ship, are all cases of wear and tear for which the 
underwriter is not liable (s). 

Similarly damage caused by the ship springing a leak is 
considered wear and tear, unless it be traceable to some fortuitous 
occurrence during the voyage (f). 

856. As regards leakage or breakage of goods, underwriters are 
liable only when it is caused by the violent pitching or labouring of 
the ship (a), and are not liable for ordinary leakage and breakage 
such as usually occurs on every vo^'^age. 

857. As regards the inherent vice or nature of the subject- 
matter, unless the policy otherwise provides, the underwriter is 
not liable for loss or damage that is not the consequence of some 
casualty which can properly be considered a peril of the sea ; he 
is, therefore, not liable for loss or damage arising solely from decay 
or corruption of the subject-matter insured, as when fruit becomes 
rotten or flour heats, not from external causes, but from internal 
decomposition ; nor is he liable for spontaneous combustion 


{(j) Phillips V. Barber (1821), o B. & Aid. 161 ; Thompson v. T[7iiYmore(1810), 3 
Taunt. 227 ; Roivcroft v. Dunsmore (1801), cited 3 Taunt. 228. These two cases, 
however, are now of little importance, because they were decided under the old 
rules of pleading, and the losses claimed in them would be covered by the 
words “all other misfortmies” at the end of the pez’ils clause; see note (i>), 
p. 340, ante. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 55 (2) (c). 

(5) In order to avoid disputes as to wear and tear, average adjusters have laid 
down the following rules : — “Sails sidit by the wind or Mown away while set 
unless occasioned by the ship grounding or coming into collision, or in conse- 
quence of damage to the spars to which the sails are bent, are wear and tear 
not chargeable to underwiiters and similarly as to rigging injured by straining 
or chafing, unless such injury is caused by blows of the seas, grounding or 
contact or by displacement through sea perils of the spars, channels, bulwarks 
or rails.” See further, on this subject, McArthur, Contract of Marine Insurance, 
2nd ed., pp. 110, 113, 220, 222. In Harrison v. Universal Marine Insurance Co. 
(1862), 3 E. & F. 190, a special jury found against the alleged custom not to pay for 
damage done to the hull below the water line except where the ship had taken 
the gi'ound or had come into some substance other than water. This finding 
led to the insertion of the “metalling” clause. See McArthur, Contract 01 
Marine Insurance, 2nd ed., pp. 308, 309. 

(^) See Hamilton^ Fraser d; Co. v. Pandorf tO Co. (1887), 12 App. Cas. 

Lord Halsbury, L.C., at pp. 523, 524; Dudijeon v. Pembroke (1877), L.h. 9 
Q. E. 581, 595; affirmed (1877), 2 App. Cas. 284; Merchants^ Trading Co. v. 
Universal Marine Insurance Co. (1870), 2 Asp. M. L. C. 431, n., there cited oy 
Blackburn, J. 

(a) Crofts V. Marshall (1836), 7 C. & P. 597. 
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Inheient 
vice” of ship. 


generated by some chemical change in the thing insured, arising 12 . 

from its being put on board in a ^vet or otherwise damaged Penis 
condition {b). Insured 

'Where the insurance is on living animals the underwriters are Against. 

not liable for losses solely attributable to death from natural 

causes, for they only undertake to indemnify against losses 

pioximately caused by the immediate agency of the j^t^rils insui’ed 

against (c), and death from natural causes is not a peril insured 
against. 

Loss by mortality is, however, sometimes expressly included 
amongst the perils insured against y/). 

858. The exception of iniierent vice applies to damage to the ‘‘ Uiiieient 
ship as well as to the goods. Thus, if a ship insured under a time 
policy starts on the voyage in an unseaworthy condition, and is by 
reason of such unseaworthiness, and not byUie perils of the seas, 
obliged to put into a port for repair, the expenses of doing so 
cannot be recovered from the underwriter, although there is no 
vai unity of seaworthiness, even if the owner was not aware of 
the vessel being unseaworthy (r). On the other hand, the under- 
writers on a tune policy will be liable if the perils of the seas are 
the proximate cause of the ship putting into port, or of lier bein^r 
lost, althougli this would not have occurred but for the ships 
unseawoithiiiess, provided the assured was not privy to this(/ ). 

859. As alread}^ stated ( 7 ), unless the policy otherwise provides, Loss 

the insurer on ship or goods is not liable for any loss proximately 
caused by delay, although the delay be caused by a peril insured 

against (//). I rom this it follows that the underwriter is not liable 

^ 

(/>) Iloj/d V. Dnhois (1811), S Cnitip. 138. 

(f) I’oi carl}’’ cases about the mortality of negro slaves when death was 
caused by suicide, mutitiy or jettison, see Vz/Tysoa v. Gi/bfrt (1783), 1 Park on 
Marine Insurance, Sth cd., ]>. 138; Jones v. Sdrnw// (1785), 1 Term Pep. 130, n. 

As to insurances on animals gonorally and the eii’ect of the clause ” free of 
mortality and jettison,” see Tatham v. Jloihfson (1700), (i Term Ren bob* 

(-/) Jwvh v.(iaraler {Un)2), 7 C'l.ni. C.s. 110 (which see as to the “ walkiiv^ 
asioie ^ clause); ht. Uitil I' tre am! Marine Im^aranre CVi. v. Morire (lOUb) 11 
Com. Cas lo3(a bull was insured against all risks including mortality, and 
I was held that mortality meant death from disease or natural hurt, and not 
violent cieath caused to the animal on board the vessel after its arrival by 

JwvL? local regulations which compelled its slaughter iu conseipience Jf 
tiio existence of foot-and-mouth disease on lioard) 

ElS;|2(rBLS''o t '' V. Ma,-kinnon, 

J/l '"• {>«■■). ^ App. Cas. 204, 29o. I.i this case a vessel 

til® driven on 

I ,ml t \ ^ broke up and went to pieces. It was held in the House of 

underwriters were liable on the time policy because the ship was 

tl ‘I"! if with the privity of the 

liable for^^* Pi ^'‘^eaworthy state, the underwriter is not 

h\hp 7 an PPiP P unsoaworthiuess (Marino Insurance Act, 190(1 

.^Tai'id (=0 : V. Fenkrok., 

iu) p. -133, ante. 

W Marine Insurance Act, 190G (0 Edw. 7, c. 41), s. 55 (2) (b), which embodies 

F F 2 
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for damage to perishable goods, although such damage would not 
have arisen but for the prolongation of the voyage caused by a peril 
insured against. Similarly the wages of the crew and expenses 
incurred and provisions consumed during detention, whether in 
a port of distress for repairs, or by embargo or restraint of princes, 
are not according to English law, in the absence of a stipulation to 
the contrary, recoverable from the underwriter (i). 

860. Having regard to certain dicta to be found in some 
judgments and to the wording of the rule in the First Schedule to 
the Act (k), it is important to notice tliat losses by perils of the seas 
are not confined to those occasioned by extraordinary violence of 
the wind or waves, but include all losses proximately occasioned by 
fortuitous action of the wind and waves. Thus, they include a loss 
by collision with another vessel, or by the ship striking on a sunken 
rock or other obstruction in fair weather, or damage done to cargo 
by incursion of sea water through a hole in a pipe gnawed by 
rats (/), or through a valve by mistake left open (m), 

861. One of the most obvious cases of loss by perils of the seas 
is the foundering of the ship at sea, and where the ship concerned 
in the adventure is missing, and after the lapse of a reasonable 
time no news of her has been received, an actual total loss may 
be presumed {n). It is also presumed that the cause of loss is 
foundering at sea (o). These presumptions are, however, only 
presumptions of fact depending upon the circumstances of each 


the principle laid down in the following cases : — Taylor v. Dunhar (1869), L. R- 
4 C. P. 206 (the loss of meat necessarily thrown overboard in consequence of 
putrefaction due solely to delay occasioned by tempestuous weather is not a 
loss by perils of the seas, nor within the general clause “ all other losses etc., 
see note (^), p. 340, ante); Fink v. (1890), 25 Q. B. L). 396, C. A. 

(damage to fruit caused partly by the delay, and partly by the handling 
occasioned by putting into port, and discharging and reshipping the cargo, in 
order to effect repairs to the ship rendered necessary by collision, is not 
“damage consequent on collision” within the meaning of a poHcy covering 
that risk). Fink v. Fleminy, supra, is explained in Sclihss Brothers v. StevenSt 
[1906] 2 K. B. 665. In the latter case it was held by AValton, J., that an 
insurance against “all risks by land and by water” covers all losses of an 
accidental natui’e of whatever kind. 

(i) Fleidter v. Poole (1769), 1 Park on Marine Insiu'ance, 8th ed., P* 
Laieward v. Curliny {1116), 1 Park on Marine Insui’ance, 8th ed., p. 288 ; Edeii v. 
Poo/e (1785), 1 Park on Marine Insurance, 8th ed., p. 117; Bohertson V- 
(1786), 1 Term Eep. 127 ; compare Carthy v. Abel (1804), 5 East, 388 J i 
v. Smith (1814), 2 M. & S. 278 (policies on freight). See also 11 ilson v. Banhoj 
Vidoria (1867), L. E. 2 Q. B. 203, per Blackburn, J., at p. 212. 

{k) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. I., r. 7. 

(/) Hamilton, Fraser & Co. v. Fandorf A* Co. (1887), 12 App. Cas. 518 ; Fophara 
V. St. Petersburg Insurance Co. (1904), 10 Com. Gas. 31 (where unusual 
tion by ice was held a peril insured against and the plaintiffs were held entitle 
to recover the landing, warehousing and forwarding charges thereby 

(7?i) Blackburn v. Liverpool, Brazil and River Plate Steam Navigation Co., [1" J 
1 K. B. 290 ; compare Ajum Goolam Hosseu d: Co. v. Union Marine Insurame co.y 
Hajee Cassim Joosub v. Ajum Goolam Hossen Co., [1901] A. C. 362, P. C. 

(n) Marine Insui*ance Act, 1906 (6 Edw. 7, c. 41), s. 58. -u ii nn 

(o) Green Brown {\1~i6), 2 Stra. 1199; Newby v. Read (1761), Marsha 
Marine Insurance, 4th ed., 388 ; Roster v. Reed (1826), 6 B. & C. 19. 
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particular ease(p) ; and in order to lay a foundation for any such 12, 

presumption there must be evidence leading to the inference that Perils 

the ship when she left her j^ort of departure was bound for and Insured 

sailed on the voyage insured (q). Against. 


Suij-Sect. 2 . — Rcffard most he had to the Proxiotnte Cause of the Lois. 
(i.) Ne(}U<jCtire as mnote Cause i la mater ial ; Jfled of U'i{fal Misconditrf. 


862 , It is a fundamental principle of marine insurance that 
the underwriter is liable for no loss which is not proximately caused 
by the perils insured against (r) ; therefore where there is a 
succession of causes which have produced the loss, the last cause 
must be looked to and the others rejected, although the result 
would not have been produced without them (.s). Thus the insurer, 
unless the policy otherwise provides, is liable for any loss proxi- 
mately caused by a peril insured against, though the loss would 
not have happened but for the misconduct or negligence of the 
master or crew, provided always that it does not amount to barratry, 
which is a peril expressly speeihed in the policy ( 0 . So, damage to 
cargo by sea water occasioned whilst the vessel is loading in port 
by the negligence of the crew in leaving open some valves in the 
inacliinery is a loss by perils of the seas for which the underwriter 
is liable (a). 

If, however, the original cause of a loss does not cease to operate, 


Causa 

pi’d.rinia no ft 

reuiofa 

spectufur. 


[ f)) llousimau v. Thornton (ISlG). Holt (x. r.). 212. 

(7) Cohen Y. Ilineklni (ISUlO, 2 ( aiiij). 01 ; Koster V. Jnnts (1825), liy. & M. 
; Ki'Sin- Reed (1S2G). (i V>. S: C. 10. 

(/■) Marine hisurance Act, 100(1 (0 K.hv. 7. c. -11), s. 55 (1). The Icadin^casc 
on this subject is lonoUs v. I'hiitrsot Marine A.ssaranre (KS(i3), M Ih (x. s.) 
250, known as the Jfofteras wliore there was a ijolicy on f^^oods from 
liio to Jsew \()rk “warranted I'reo from captnve, seizure and detention, and all 
the consofiuonces tlieroof, or of any atteinjit thereat, and free from all conse- 
quences of ho.stilitios, huts or commoliuns.” Jt was held that the underwriters 
were liable fur a loss by peiils of the >eas, although the ship gi’ounded and 
was wrecked during the American ('i\il War in consequence of the li‘'^ht 011 
(.'ape JIatteras having been juit out by the order of the Confederate Goveniment 
on purpose to deMroy the sbipjuiig M the Northern Statc.s. This case was 
followed in MfO'Men y. (’if,/ u,t</ Connii/ As.^nra/ae Co. (iSdd), L. R. 1 C. P. 
2.J2 (plate glass })olicy). As to the meaning of “consequence,” see also 
Atr/a/s tl' ho, y.^ lAtndon and Rromro iid Marine anil Cenered Insurance Co. (1900), 
1 ' (lold Mintnif Co. V AUianre Insaranre Co., [19021 

2 Jv. B. ■189, C. A., j,er CoLLTXS, M.R., at p. 500 ; affirmed, without discussing 
tins jHunt, [K)04] A. C’. 859; Andersm v. Marten, [1907] 2 K. B. 248 252 
Ibo ; 1 K. B. GOl, C. A. ; affirmed on other points, [1908] A. C. 884. 

(sj isee also Lord LLLEXBOiiOUGli's judgment in Lirie v. Janson (1810), 12 
Jmisl, () 1 S. 

{t) Marine Insurance Act, 190G (0 Edw. 7. c. 41), s. 55 (2) (a); Rnsk v. Roi/M 
h.rrhani/c issnrance Co. (1818), 2 B. & Aid. 78 (fire occasi.med by negligence of 

m'Som - i>* of the same propo^ition, see Ualher v. Maitland 

o ^ ^ ’ Rishopy. /VoCo/o/(1827), 7 B. & C. 219; Hohhwarth 

V. Rcntall (1828), 7 B. & C. 798, n. ; 

2 5i/0p,s y //cod on, (1881), 2 B. & Ad. 880; Sadler v. Di.ron (1841), 8 INI. .t W. 

[■' "ir' '■/i, V. If i/son (1845), 14 M. X: AV. 47() ; Trinder, Anderson 

f a. \ i homes and Mersey Marine /nsnrance Co., Trinder, Anderson .C Co. v. 

Ar ri898T‘>'c7't/''"'^ V. U'eston, (’roekt-r 

{(f) JJucidson v. JUirnaml (ISGN), L, E. 4 t\ P. 117. 



438 


Insurance. 


Sect. 12, 

Perils 

Insured 

Against. 

Underwriter 
liable though 
loss be the 
result of the 
negligence of 
the assured. 

Unless loss 
caused 

intentionall 3 \ 


Sale or 
hypotheca- 
tion for 
repairs. 


Loss by 
reason of 
interdiction 
of trade or 
blockade. 


it may still be the proximate cause of the loss although followed by 
other causes contributing to it (h). 


^ 863 . Even though the loss of or damage to the subject-matter 
insured be primarily induced by the negligence of the assured himself, 
the undeiwiiter is liable if it is proximately caused by a peril insured 
against, unless it be attributable to the ^yilful misconduct of the 
assuied (c). ^ Ihus, if the loss be occasioned by the negligence of the 
master in directing her navigation, the underwriter would be liable 
although the master be the sole owner of the ship(d). 

On the other hand, the underwriter is not liable if the owner of 
the ship intentionally caused her to be lost by scuttling her or 
otherwise ; nor can the assured recover under a time policy if the 
ship was sent to sea with his jirivity in an unseaworthy condition, 
and the loss is attributable to her unseaw'orthiness (e). 


(ii.) L nihriuritcrs not Liable for Act or KleHion of the Assured or his Agents. 

864 . 1 he underwriter is not liable for a loss which is not 
proximately caused by a peril insured against. Thus, a loss on sale 
of goods to defraj^ expenses of repair in a 2)ort of distress is not a 
loss by perils of the seas(/), nor is a loss by hyi^othecation of 
cargo for the purposes of the ship, because in these cases the loss 
is proximately occasioned not by the 2:)erils insured against, but by 
the shipowner being in want of funds {(j), 

865 . For similar reasons, neither compliance with an inter- 
diction of commerce with the port of destination {h)^ nor 
abandonment of the adventure in consequence of the blockade of 

[h) Beisrhcr v. Boinrich, [1894] 2 Q. B. 548, C. A. ; Montoya v. London Assur- 
ance Co. (1851), C Exch. 451 ; Heyinan v. Parish (1809), 2 Camp. 149 ; Arcungdo 
V. Thompson (1811), 2 Camp. 020 ; Lick v. Janson (1810), 12 East, 648 ; Andersen 
V. Marten^ [1908] A. C, 334 (loss by capture, followed by shipwreck). 

(c) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 55 (2) (a); Trinder, 

Anderson <0 Co. v. lhames and Mersey Marine Insurance Co., TrindeTt Ayuhrson 

Co. V. North Queensland Insurance Co., Trindcr, Anderson Co. v. Iteston, 
Crocker d CVj., [1898] 2 Q. E. 114, C. A. ; Thompson v. Hopper (1858), E. E. & E. 
1038, Ex. Ch., where in the judgments of Eramwell, E., and Willes, J., 
the maxim ilolus arcmtn non is fully explained. 

(d) Irindcr, Anderson tC Co, v. Thames and Mersey Marine Insurance Co., 

Tiiruler, Anderson (C (\>. y. Borth Queenslaiid Insurance Co,, Trindtr, Anderson 
ct Co. V. Crocker A Co., supra. 

(c) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), ss. .39 (5), 55 (2) (a). See 
Thompson v. Hopper (1856), 6 E. & E. 937 ; and S. C. {1858), E. E. & E. 1038, 
1042, Ex. Ch., where the judgment below was reversed. Of course, if th® 
policy was a voj'age policy’ the assured would be precluded from recovering in 
all cases where the ship was unseaworth}” at the commencement of the voyage. 
At one time it was held that in all questions aiising between the subjects ot 
(Efferent States, each is a party to the public acts of his own Governinent, and 
that therefore an assured could not recover in respect of a capture, aixest or 
embargo by his own Governinent [Comcay v. Gray, Conway v. Forbes, Maury 
V. blteddon (1809), 10 East, 536, 545). But the contrary has now been decided, 
see Aubert v. Gray (1862), 3 E. & S. 163, 169, Ex. Ch. See also Janson v. 
Lriefontein Consolvlated Mines, Ltd., [1902] A. C. 484. 

(/) Powell v. Gudejeon (1816), 5 M. & S. 431; Sarnuy v. Hobson (1827), 4 
Bing. 131, Ex. Ch. 

[g) Greer v. Poole (ISSO), 5 Q. E. D. 272. 

{h) Hadkinson v. Robinson (1803), 3 Eos. & P. 388. 
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such port (i), or of an embargo imposed there (k), or of the 12. 

imminent danger of capture or seizure (/), constitutes a risk for Penis 
v?hich underwriters to an English policy on ship or goods are Insured 

liable. Although these causes prevent the completion of the A gain st, 
insured voyage, the loss of voyage and the expenses tiiereby 
occasioned are not considered to be caused by an arrest, restraint, 
and detainment,” nor by any other peril insured against, because 
they do not act directly and immediately, but only circuitously, on 
the subject-matter insured (;//). On this point our law differs from 
that which prevails on the Continent of Europe. 

On the other hand, where an insured voyage is interrupted Detention, 
directly and immediately by the act or intervention of a Govern- 
ment, this constitutes a “restraint of princes or people ” within 
tlie meaning of the policy, so that if the insured goods be thereby 
prevented from being forwarded to their ultimate destination, and 
the detention appear likely to last for an indefinite time, the 
assured will be entitled to recover for a constructive total loss of 
the property {n). 


866 . The same principle is strikingly illustrated in the case of 
a policy on freight. Thus, where the loss of freight is due to the 
ship being abandoned by the assured to the underwriter on 
ship after a constructive total loss, this is deemed to be a loss 
occasioned by the act and election of the assured and not by a 
peril of the sea (o). 

Again, where there is a cliarterparty by which the ship is 
chartered on monthly hire, and there is a loss of freight owing to 
the exercise by the charterer of special rights under the charter- 
party, such loss is considered as caused by the act of the 
charterer and not proximateiy by a peril of the sea, and the 
underwriter is not liable for it(p). Similarly, if the cliarterparty 


Loss of 
freight by 
the aet or 
election of 
the as?iured is 
not a loss by 
perils insured 
against. 


(/) Liihhork V. lloi'.'f rnji (ISCrj), 0 Ksp. .j(). 

(A) Foratcr w f 'hridir 11 Kust, 2()o ; JUarkcuJtwjciL London Ai^surance 

Co. (ISOS), 1 Camp. 404. 

(/) yickch tC C(K V. London and Provinrial Marine and General InsurayKe Co. 
(1900), () C’om. (,’as. 10; eumpiire Parkin v. (lS09), 11 East, 22. On the 

general principle, see also Ilallnad v. Yoninj (DSoO), 0 E. & 13. .‘312, 

(//() The above-mentioned legal princijde may ol course, like all rules of con- 
btructioii, bo avoided hy exju-ess .''tii)ulatiou in the policy. An insurance on ship 
is a contract (jf imleuniity against the loss of or damage to the ship herself, and 
does not indemnify against expenses proximateiy occasioned by reason of 
damage done to cargo. See the elaborate judgments in Field Stearnahip Co, 
V. nnri\ [lb99] 1 0. 13. 079, C. A. 

(/t) Jlodoconarki y. Fllioti (m'^1). h- h- 9 C. P. olS, Ex. Ch. ; Miller v. Lmo 
Accident In-'iiirancc Co., [190:3] 1 K. 13. 712, C. A.; see also The Kniaht of St. 
Michael, [DS98]P. ;30. 

(o) MU'arthi/ y. Abel (1804), b East, 888; Scottidi Marine Insarance Co. of 
Glafnfon) v. Turner (ISoT), 1 Macq. 884, PI. L. ; distinguish United Kiiajdom 
Muinal Steamship Assnrance Association, LUL v. Poalton (1898), 8 Com. Cas. 
880 and cominrre Mordij v. Jones (lS2o), 4 15. & C. 894 ; Philpott v. (1801), 

11 C. 13. (x. s.) 270 (proximate cause of loss, selection of distant port for 
repairs). 

(/') Jrifiian Steamshij} i'o. v. liischoff (\SS2), 7 App. Cas. 670 ; Manchester Liners 
V. Jlritish and Foreujn Marine Jnsnrance do. (1901), 7 Com. Cas. 20; compare 
Mercantile Steamship Co. v. Tyscr (1881), 7 U. B. D. 78. 
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Sect. 12. 

Perils 

Insured 

Against. 


is for a lump freight, payable on delivery of the cargo, in 
cash, the underwriter will not be liable to the shipowner for loss 
ot treight if that was really occasioned not by the perils insured 
against, but by reason of the master having signed bills of ladin<^ 
which did not reserve a general lien on each portion of the cargo 
for the whole lump freight (q). But this principle does not apply 
to a case \yhere the charterparty provides that freight shall, apart 

nom election by the charterer, automatically cease to be earned, 

01 in such case the loss is considered to be proximately caused by 
the perils insured against (r). 


Liability for 
collision in 
the absence 
of collision 
clause. 


The “colli- 
sion clause 
and its effect. 


(iii.) Dama<jcs Payable for Collision, not a Loss by Perils of the Sea. 

Tlte Collision Clause. 

1 vessels come into collision and it is found that 

1 ^ ^1* 1 according to maritime law as administered 

® Admiraltj^ Court, the damage done to each vessel is 

aaaecl together and is treated as a common loss to be divided equally 

between the two shipowners (s). The result of this division is that 
in e end the owner of the ship which is the less damaged has to 
pay a ceitain balance to the owner of the other vessel. This 
a ance IS held by English law not to be recoverable under a 

4 insurance in the absence of an express stipulation 

0 that enect (C- For the same reason, it seems that it would 
e eld that the underwriter Avould not be liable to pay any sum of 
money Munch the shipowner is liable to pay to the owner of 
anothei vessel on account of collision (a). For this reason it has 
lecome the custom for shipowners to j^rotect themselves by a 
special clause in the policy called the ‘‘collision” or “running 


Jri Insurance Office, Ltd., flOOll A. C. 462. 

P fdoinn, [1S94] P. 1, C. A., following and approving The Alps, [1893] 

/ mu. bee also He Jamieson and Newcastle Steamship Freiqht Insurauce 

[1895] 2 Q.^B. 90, C. A.; Jachson v. Union Marine Insurance Co. 

^ It seems that the second point decided in 

Mercantile Steamship Co. v. Tyser (1881), 7 Q. B. D. 73, is ovenuled by The 

(s) Before the Judicature Act, 1873(36 & 37 Yict. c. 66), conflicting principles 
were applied by the common law and admiralty courts. The admiralty rule now 
pievai s [i ^(7 > s, 25 (9) ). So the owners of cargo on either ship can recover 
on y one-half their damage against the owners of the other ship (Toru/ariro 

{Omurs), The Drvmlanrig, [1911] A. C. 16, 

^ See title SiiippixG AXD Navig.vtiox. 

A ^ (1836), 4 Ad. & El. 420, on the 

ground that the loss was not “ a necessary or proximate effect of the perils of 

esea, ut grow-ing out of an arbitrary provision of the law of nations.” As 

e mencan law on this subject, see Peters v. Warren Insurance Co., (1838), 

3 Sumner 389 ; (1840), 14 Peters, 99 (U.S.A.), and the other authorities cited 

A Arnould on Marine Insurance, s. 791. 

(a) As to the amount which a shipowner may be liable to pay to others in 
consequence of the negligence of his servants causing or contributing to a 
co lision and the limitation of that amount under the provisions of the Merchant 

A ^ ^ SiiipnxG Axu Navigatiox. 

4 been introduced in Parliament providing, inter alia (pursuant to art. 4 
01 the International Convention of 23rd Seiitember, 1910), for the apportionment, 
where practicable, of the damage according to the degree of the fault committed 
by the colliding vessels. 
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down ’’clause: this clause takes various forms. One usual clause 
is the following: — And it is farther agreed that if the ship hereby 
insured shall come into collision with any other ship or vessel, and 
the insured shall in consequence thereof hocome liable to pay, and 
shall pay, to the persons interested in such other ship or vessel, or 
in the freight thereof, or in the goods or effects on hoard thereof, 
any sum or sums of money not exceeding the value of the ship 
hereby assured, calculated at the rate of HI, per ton on Iter 
registered tonnage, we will severally pay the assured such pro- 
portion of three-fourths of the sum so paid as our respective 
subscriptions hereto bear to the value of the ship liereby assured, 
calculated at the rale of 81. per ton, or, if the value liereby doclared 
amounts to a larger sum, then to such declared value : and in 
cases where the liability of the ship has been contested with our 
consent in writing, we will also pay a like proportion of three- 
fourth parts of the costs thereby incurred or paid ; provided also, 
that this clause shall in no case extend to any sum wliich the 
insured may become liable to pay, or shall pay, in respect of loss 
of life or personal injury to individuals from any cause whatever ''(h). 

As to the expression “ the sum which the insured becomes liable to 
pa}', and shall pay,” it is important to notice the following point, 
M here a collision takes place between two vessels for which both are 
held to blame, the rule, as already stated, is tliat the damages are 
added together and each vessel bears one-half of the whole. Thus, if 
the damage done to vessel A. amounts to T 10,000 and to vessel 
]h AG, 000, each vessel is debited with A8,000, being one-half of 
A'1G,000. \ju\j it has been decided in such a case that it is not 
correct to say that 13. becomes liable to i)ay A. Ao,0()0, with a 
cross liability on A. to pay B. A3, 000. There is only one liability, 
and that is a liability on B. to pay A, the difference, A'2,000 (c). It 
can be proved without difdculty that the extent to which the 
underwriter is liable may, in certain cases, especially where the 
adjustment is complicated by the statutory limitations of liability, 
materially depend upon whether the principle of a single or cross 
liability is applied (d). 

868 . The collision clause above set out is expressed to be applic- 
able in cases of collision between the ship insured and some other 
vessel. It therefore does not protect the shipowner against liability 
for bis vessel running into a dock wall, breakwater, or anything 
th^is not another ship (c). But if there is a collision between 

o other collision clauses, see McArthur, Contract of Marine Insurauce, 

nu ed., p. 314, and Appendix 3 [ihitlX A.s to whether, under a somewhat 

aiiierent clause, the underwnters were liable for damages ])aid by the assured 

toi loss of lito, See Tai/lor v. Deivar (1.SG4), 5 13. A S. 5<S, disseutiu^ from Coey 
V. Smith (ISGO), 22 Dunl. (Ct. of Sess. Cas.) 953. 

(c) Stoonit'dart Maatsrhop}>y !St‘ta'land v. Peninsular and Oriental Sttam Xari- 
(}a loa Co, (1<SS2), V App. Cas. 795 (overriding Cheifanan v. Punjal Xethcrlands 
Steam S^a'vjation Co. (1879), 4 P. J). 157, C. A.); applied. London Steamship 
Lvners Jnsnrance Oo. v. Grampian Steamship C'o. (1889), 24 (h 13. 1). 32, GG3, 

■xS'O is worked out in Arnould on Marine Insurance, s. 793, and also in 

' V / - d’ontract of Mminc Insurance, 2nd ed., })p. 320 et sej., and Ai»pon- 
dix 3 (PoV/.). 

(<?) Ihis risk is, however, sometimes expressly included [The Mnnroe, [1893] P, 
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‘"Full pro- 
tection ” 
policy, 


A s tug and B., or if A. strikes upon the anchor of B., this is a 
collision between two vessels within the meaning of the collision 
ckuse (y ). Moreover, where there has once been a collision within 
the meaning of the ordinary collision clause, the shipowner will, 
It seems, be protected against all damages, direct or consequential, 
occasioned thereby which the oivner of the other vessel or cargo 
may be entitled to recover from him (r/). 

869. The collision clause, as has been seen, does not apply to 
every collision nor to every class of damage occasioned by it, nor 
(Joes It purport to insure against more than three-fourths of the 
c amage sustained. In order to j^i’otect themselves against what 
IS not covered by the clause, shipowners often insure in mutual 
insuiance associations, or efiect with underwTiters a policy which 
is called a full protection ” policy (A). 


Slb-Sect, 3. I^oss hy Five, 

Restraint of Princes, Pirates, Th 
Misfortanes etc. 


Seizure or I'al'inys at Sea, Arrests and 
leves, Barratry, and all other Losses^ 


Loss by fire. 


870. Loss by fire covers fire caused by lightning, or by an 

eneni}, or by the shiji being burnt in order to jirevent capture (i)^ 

01 mi apprehension of a contagious disease or the like®? 

and, where a loss of freight is due to steps taken in order to prevent 

a file which, but for such steps, ^Yould have broken out and 

destroyed the cargo, the underwriter is liable for such loss of 
freight (/). 


Capture and 
seizure or 
takings at sea. 


871. Capture is a taking by an enemy as prize in time of war 
vith intent to dejirive the owner of all property in the thing taken; 
and if a shij) be seized for the purpose of being carried into a port 
for adjudication, and is afterwards condemned by the prize court, 
such seizure constitutes an actual total loss {m). 


248 ; Union Marine Insurance Co. v. Boricick, [1895] 2 Q. B. 279). See Arnould 
on Marine Insurance, s. 795, note (g), as to the Institute clauses which provide- 
lor paj ments made not merely to the owners of the other ship or cargo, but to 
any other person or persons. 

(/) McCou'an v. Paine, The [1891] A. C. 401; Be Maryetts and 

Ocean Accident and Ouarantee Cmporation [19011 2 K B. 792 ; Chandler v. 

[1898] 1 Q. B. 32. v l j 

Cv) See The Xerth Britain, [1894] P. 77, C. A., per A. L. Smith, L.J., at 
^7 liuryer v. Indemnity Mutual Marine Assurance Co., [1900] 2 U. B. 348, 

C. A., the underwriters’ liability was limited to “payments in respect of injuiy 
to such other ship or vessel itself,” and was held to exclude expenses of removing 
the wreck of the other vessel, paid b}’ her owners, and recovered from the 
assiired as damages. As to the Institute clauses jmotecting the undenvriteis 
against liabilities for removal of obstructions, see Tlte North Britain, supjrci, 
approved, Tatharn, Bromaye d: Co. v. Burr, The'^ Engineer f [1898] A. C. 382; 
Chapman v. Fisher d’ Sons (1904), 20 T. L. E. 319. 

(//) As to this, see Gow, Marine Insurance, p. 254. 

(?) (ioi'don V. Bimminytou 1 Camp. 123. 

'k) Ibid., at p. 124, n. _ . 

1) The Knight of St. Michael, [1898] P. 30 (if not a loss by fire it is withm 
the general clause). Seep. 446, post. 

{m) Andersen v. Marten, [1908] A. C. 334. This was an action on a pobev 
against total loss b}’ perils of the seas, “warranted free from capture, seizure,. 
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Seizure includes takings otherwise than by capture, as l^y 
revenue or sanitary officers of a foreign State (//)• Seizures and 
takings at sea include deprivation of possession, whether the 
seizure or taking was lawful or unlawful, and whether by enemies 
or pirates (o). 

If a British ship be for any reason arrested or seized l)y the 
British Government, or if she be detained in port by embargo laid 
by that Government, this is a detention within the meaning of 
the policy (j)). 


Sfxt. 12. 

Perils 

Insured 

Against. 


872. The words “ arrests, restraints, and detainments, of all 
kings, princes and people of what nation, condition or quality 
soever,” refer to political or executive acts, and do not include a 
loss caused b}^ riot or by ordinary judicial process {q ) ; and by the 
w’ord “ people ” is meant not mobs or multitudes of men, but the 
ruling power of the country, wdiatever that may be (r). A restraint 
does not necessarily involve the use of actual physical force ; 
any authoritative prohibition on the part of any governing power 
or the operation of any municipal law is sufficient (s). 


Arrests, 

lestraints, 

detainments 

etc. 


and detent ion, and the consequence of hostilities.’’ The insured ship was a 
neutral ship and was, during tlio Russo- Japanese War, captured by the Japanese, 
and while bein^ navigated towards a court of prize was wrecked and 
became a total loss. She was afterwards condemned in the prize court. It 
was held that there was a total loss by capture at the time the vessel was seized, 
though its lawfuhie.'S was md authoritatively determined till she was condemned. 
AVhere a ship insured against eapt\ire only, was driven by stress of weather on 
the enemy’s coast, and then, without having received any material damage by 
the stranding, was captured by the (memy, this was held to be a loss, not by 
the jjcrils of the .sea, but by capture, ami therefore recoverable under the policy 
V. A/ccJk- (17U2), j^eake, 2T«S [212] ). A policy effected before the com- 
mencement of hostilities which insures against capture does not cover British 
capture {lulhur v. J.e Me-mrier (ISO.’i), -1 East, .‘IDG; Ilvamlon v. Citrli/uj (1803), 
4 East, 110). See p. 480, ante. 

(?<) (W// V. Jinr?' (188.’i), 8 App. Cas. 398 ; MiUir v. ]a(H) Acdfhut Insaraiue 
O'fA, [1003] 1 K. B. 712, C. A. ; St. Paul Fire and Marine Insurance Co. v. 
Morire (lOOG), 11 C’om. Cas. 103; compare Pahinson Cold Minin;/ Co. \. Alliance 
Insurance Co., [1004] A. C. 300. 

(o) See (loss v. (1708), 2 Burr. 083, ya-r Lord M.vxsfielo, C.J., at p, 094 ; 

Powell V. Ihfdc (1800), 0 E. B. G07 ; lAtzano v. Janson (1800), 2 E. & E. 
IGO (unlawful .'^eizure) ; Kleinn-ort v. Shejfard (1800), 1 E. & E. 447 ; Jkan\. 
Ilornhij (1804), 3 E. & B. 180 (pirates). 

(/<) Toidcin/\. Ilnhhard (1802), 3 Bos. & 1*. 201, y/cr Lord Alv.vxlky, C.J,, at 
p. 302; Creen v. yoc/c/(1702), 2 Ld. Kaym. 840; llaf/edornw l('Ai;aior£' (1816), 1 
Stark. 107. In jA»:ano v. Janson, supra, at ]>. 17G (see also Aahert v. Ora}/ (1802), 
3 B. & S. 103, 182, I'lx. Ch.), it is intimated that the assured cannot recover 
in respect of a lawful arrest or detention by the British Government; it is 
submitted that this only meant that if the property insured is liable to arrest or 
detention bj' the British Government on account of some illegal act of tho 
assured, and is fur that reason arrested or detained, the assured cannot recover. 

(7) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), Sched. I., r. 10; Finlay v. 
Liverpool and (treat Western Steamship Co. (1870), 23 L.T. 251 (legal proceeding). 
/•) Peshiit V. Lashim/ton (1702), 4 Term Rep. 783. 

s) Mi/Ur V. Law Accident Insurance Co., snpra ; compare Mansell *9 (ho. 
V. Jloadc (1903), 20 T. L. li. 150; St. Pant Fire and Marine Insurance 
^ y. Morire, sii/wa, cited in note (</), p. 435, ante (where a policy 
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Pirates. 


Thieves. 

Hovers. 


Barratry. 


The essential distinction between capture and arrest is that 
capture is the forcible taking of the subject-matter of insurance in 
the time of war with a view^ to taking it as prize, whereas arrest is 
a temporary detention only, with a view of ultimately releasing it 
or repaying its value (0- 

873. The term “pirates ” includes passengers who mutiny and 
rioters who attack the ship from the shore («). But revolutionaries 
organising and carrying out an armed expedition against the Govern- 
ment are not pirates within the meaning of that term in the 
policy {a). 

The term “thieves’" does not cover clandestine theft or a 
theft committed by any of the ship’s company, whether crew or 
jiassengers (6). But robbery accompanied by violence and com- 
mitted by strangers, and not by the crew^ is a loss by rovers or 
thieves under the policy (c). 

874. The term “barrati'y” includes every ^Yrongful act wilfully 
committed by the master or crew to the prejudice of the owner, or, 
as the case may be, the charterer (d), and this is so whether the act 
of the master be induced by motive of benefit to himself, malice to 
the owners, or a disregard of those law’s which it w’as his duty to 
obey, and upon his observance of which his owners relied (e). 

Sailing out of port without paying port dues or in breach of an 
embargo, or wilful breach of blockade w’hereby the ship is seized 
or other loss is sustained, may be barratry ( /’). If the ship is 

fraudulently run away with by the captain or by members of the 

- 

local regulations for prevention of diseases the undei’writers were protected by 
the warranty). 

{t) Marshall on Marine Insurance, 4th ed., p. 394 ; Barl'er v. Blahs (180S), 

9 East. 283. 

(?/) Marine Insurance Act, 1900 (6 Edw. 7, c. 41), Sched. L. r. S; Neshiit v. 
Lusltwfjton (1792), 4 Term Hep. 783, 787 ; Palmer v. Naylor (1854), 10 Exch. 
382, Ex. Ch. (coolie emigrants piratically and feloniously murdered the captain 
and part of the crew and carried away the ship and the rest of the crew : it was 
held that this was an act of piracy, or. at all events, ejasdem fjeneris, and covered 
by the policy) ; compare JCIeinwm'f Shepard (1859), 1 E. & E. 447). 

(a) diolivia Republic v. Indemnitij Mutual Marine Assurance Co.^ Ltd.^ [1909] 1 
Iv. 13. 785. 

(5) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), Sched. I., r. 9. 

(c) Harford V. Maynard (1785). 1 Park on Marine Insurance, 8th ed., p. 30. 11 

shipwrecked goods are plundered bv wreckers on shore, this is a loss by penis 
of the sea {Bondrettx. Hentiyy (1810), Uolt (x. P.), 149), and also, it seems, 
a loss by rovers and thieves. 

{d) Marine Insurance Act. 1900 (0 Edw. 7, c. 41), Sched. L, r. 11. 

(e) Earle v. Rowcroft (1800), 8 East. 120, 139; lleyman v. Parish (1809), 

■ default ” within the Merchant Shipping Act, 18a4 

(17 & 18 Viet, c. 104), s. 299 (non-observance of collision regulations ; see now 
Merchant Shipping Act, 1894 (57 & 58 Yict. c. 00), s. 419 (3) ), is not necessarily 
barratry {Grill v. General Iron Screw Colliery Co. (1808), L. E. 3 C. P. 4(0, 
Ex. Ch.). 

(/) Stammax. Brown (1742), 2 Stra. 1173, 1174, //cr Lee, C.J. : Rolerfson^- 
Ewer (1780), 1 Term Eep. 127. cited by Lord ELLEMionorGii, C.J., in Earle v. 
y?o/ccro/^ (1800), 8 East, 120. 139; Goldschmidt x. TLAf^/ftore (181 1), 3 Taunt 508 ,* 
Ererfh v. Ilannam (1815), 0 Taunt. 375. For further illustrations, see Mm 
Byrorn (1795), 0 Term Eep. 379 (cruising); Havelock v. Jlancill (1(89), 3 Term 
Eep. 277; Pijwn y. Cope (1808), 1 Camp. 434 (smuggling) ; Ausiralasian 
Insurance Co. v. Jackson (1875), 33 L. T. 280, P. C. (kidnajiping). 
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crew, this is barratry on their part (y). Deviation for a fraudulent 
or criminal purpose is barratry (A) ; but where the act itself, as 
in cases of deviation, is not on the lace of it criminal or fraudulent, 
the master is not guilty of barratry unless he be proved to have 
acted criminally or fraudulently with a view to beiielit himself or 
to injure his owner (/). Deviation, if barratrous, does not avoid tlie 
policy, for the underwriters are liable under it for loss by barratry. 

Loss arising from the ignorance or incompetence of the master, 
through a mistake as to the meaning of his instructions, or as to 
the best mode of carrying them into effect, does not amount to 
barratry (A') . 

875. No act can be barratrous which is sanctioned or authorised 
by those who are either the absolute owners of the ship {!) or who 
may be considered her owners for the time being(/aj. L'nless he 
can be so considered, the owner of insured goods cannot recover 
as for a loss by barratry in respect of any act of the master which 
is sanctioned by the owner of the ship (a). Nor can the owner of 
a ship recover as for a loss by barratry in respect of acts done by 
the charterer's agents where the ship is demised to the charterer, 
and the latter thus becomes owner of the ship for the voyage (o). 

Loss by barratry seems to be an exception to the general rule 
of cansa j)n)x'nita iioii rrinota api'ctatiir, for if there has been 
barratrous conduct on the part of the master and crew, and the loss 
happens in consequence thereof, the underwriters are liable as for a 
loss by barratry although the proximate cause of the loss is a 
peril of the sea or other peril insured against (p). 


(7) Faiino' V. Ilit' Jiie (1S14), 2 Af. S. 200; liroira v. Smith (1813), 1 Dow, 
3-1!), II. L. ; hi.i'on v. lUid (Is22}, 5 1>. X Aid. 507 ; Sourcs v. Thornton (1817), 7 
Taunt. 027 ; Uoscoti: v. ('or.ion (ISlOj, 8 Taunt. 084 ; Jlihhert v. Martin ^1808), 1 
(.'amp. 538 (barratry by ma^^ter) ; Tonlmin v. Imilis (ISO.S), 1 C'amp. 421; 
Tonhain v. Anderson (bsOs), 1 Taunt. 227 ; Horhs v. Thornton (1815), Holt 
(n. ic), 30 (barratry ut crow in conjunction with jui.soiicr.s of war). 

{h) VaUejuy. HV/tc/er (1774). 1 t.'owp. 143; v. (1790), 4 Term Reiy 

33. If the ca])tain is compelled by the mutiny of the crew to deviate from his 
cour.so this is barratry on the part of the uiariners [FAton v. iiroifdin (1747), as 
reported in 2 Stra. 1204 ; and sec cases cited in note (y’), p. 444, auie). 

(i) Stamma v. Jlrotrn (1742), 2 Stra. 1173 ; Furie v. Hoir. ro/t (1800), S East, 120. 

(/.') Fhi/n V. iloif(d Fxvhainjc Assnrance Co. (1708), 7 Term llcp. 505; Todd v. 
IiiFhie (1810), 1 Stark. 240; Fottomletj v. Bovilt (1820), 5 B. Cc (J. 210, 212; 
JJrad/m'd v. Ltry (1825), By. & M. 331. 

[l) Iddkjo V. W'hedcr, supra; Fnit v. Tionrdien (1786), 1 Term Rep. 323; 
compare Siuinma v. Frotrn, snjma ; Fipon v. (\>pt (1808), 1 Camp. 434 ; Fccrth 
V. Ilannam (l8l5), 0 Taunt. 375. But a master who is part owner may be 
guilty of barratry as against his innocent co-owners (Jones v. Xdholson (1854), 
10 Excli. 28), or against the mortgagee of his share (Small v. United Kingdom 
Marine Mntmd Jnsnraime Asuoviatiun, [1807] 2 Q, B. 311, C. A.). 

(m) The (|uestion whether the charterer is in any particular case to be deemed 
the pro hue vice owner of the ship depends upon the terms of the charteiparty ; 
see title Suiitixg and Navigation. Freighters have been so regarded for 
purj)oses of barratry in I'ullejo v. Wliccler, supra; Soares v. ThorntoUj supra ; 
Jonides v. Tender (1872), 1 Asp. M. L. C. 432. 

n) Nutt V. lionrdieu, supra ; Stamma v. Broun^ supra, 

o) Hobbs V. Hanaam (1811), 3 Camp. 04. 

(p) See the judgment in Cary v. (1881), 8 Q. B. D. 313 ; (1882), OQ. B. D. 
>3, C. A. ; (1883), 8 App. Cas. 393, where, however, Lord Blackiiuun, at p. 398, 
expressed a contrary opinion, and Lord Bramwkll, at j). 404, ex2)resseda doubt 
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876. The general clause by which the underwriters undertake 
the risk “ of all other perils, losses and misfortunes, that have or 
shall come to the hurt, detriment or damage of the said goods 
and merchandises and ship etc., or any part thereof,” does not 
in fact comprise all perils. It only comprehends cases of marine 
damage of a ^ like kind with those specially enumerated and 
occasioned by similar causes ( 5 ). It does not include any perils or 
losses which are not of a marine character nor of a character 
incident to a ship as such (/*). Thus where a steamer is loading in 
harbour and her draught is increased by the weight of the cargo so 
as to bring the discharge pipe below the surface of the water, and 
the water Hows down the pipe through a valve which has negligently 
been left open, the damage thereby done to the plaintiff’s goods 
will be covered by the general clause (s). But the general clause 
will not cover the destruction of a steamer caused by the explosion 
of her boiler, Avhich might take place just as well on land as at sea(i). 

Other losses which, though not caused by any of the perils 

enumerated, are recoverable from the underwriter are dealt with 
elsew’here (ii). 

on this point. It is submitted, ho-vvever, that Lord Blackbukn’s view cannot 
be_reconcilGd with Earle v. Jloarro/t (1806), 8 East, 126, and Vallejo v. Wheeler 
(1774), 1 Cowp. 146, and other cases. There are many cases in which a loss 
may be recovered from the underwriters, either as a loss by barratry, or a loss 
by perils of the seas, and some of the decided cases involving the question 
whether the loss was one by barratry or one by j^erils of the seas have become, 
on account of the present system of pleading, unimi')ortant [Heyman v. Parish 
(1809), 2 Camp, U9 ; Arcanyelo v. Thompson (1811), 2 Camp. 620 ; Goldschmidtv. 

11 hitmore (1811), 6 Taunt. 508 ; PA'crtlt v. llannam (1815), 6 Taunt. 375 ; Valher 
v. Maitland (1821), 5 B. & Aid. 171 ; niyth v. Shepherd (1842), 9 M. & AV. 763). 

( 7 ) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. I., r. 12. See Cidlen 
V. PtutUr (1816), 5 M. & S. 461, per Lord Ellenbokougii, C.J. ; Butler v. 
Wildman (1820), 3 B. & Aid. 398; The Kniyht of St. Michael, [1898] P. 30; 
Phillips v. Barber (1821), 5 B. & Aid. 161. 

(r) Thames and Mersey Marine Insurance Co. v. Hamilton, Fraser & Co. (1887), 

12 App. Cas. 484, per Lord Bkamwell, at p. 492. 

(s) Davidson v. Burnand (1868), L. B. 4 0. P. 117. In West India Teleyraph 

Co. V. I dome and Colonial Insurance Co. (1880), 6 Q. B. D. 51, C. A., it was held that 
the destruction of a steamer caused bj^ the explosion of her boiler under the usual 
pressure of steam was within the general clause either as being a loss due to a 
peril similar to a peril of the seas, or to a loss by fire, but this view' was dis- 
approved of in Thames and Mersey JMarine Insurance Co. v. Hamilton, Iraser 
it' Co., supra. In the latter case the air-chamber of the donkey-engine of 
the steamship Inchmaree burst owing to water being forced up into it through a 
valve being closed which ought to have been left open, and it was held that the 
damage was not caused by a danger of navigation, or by a peril similar to penis 
of the seas, because the damage was not of a character to which a inaiine 
adventure is specially subject. In consequence of this decision the so-called 
Inchmaree is generally inserted in policies on steamships. This clause 

expressly makes the policy cover loss or damage “through explosions bursting 
of boilers, breakage of shafts, or through any latent defect in the machinery 
or hull, provided such loss or damage has not resulted from want of due diligence 
by the owners of the ship, or any of them, or by the manager.” As to this 
clause, see Jachson v. Mumjcyrd (1902), 8 Com. Cas. 61; affii’med on other 
grounds (1904), 9 Com. Cas. 1 14, C. A. ; Oceanic Steamship Co. v. Faber (1906), 

11 Com. Cas. 179, approved (1907), 13 Com. Cas. 28, 0. A. ; Hutchins Brothers v- 
Boyal Exchange Assurance (1911), 27 T. L. E. 217 (defective stern frame), affirmed 
(1911), Times, 26th May, C. A., approving the judgment of W^U-TOX, J-, 
Oceanic Steamship Co. v. Faber, supra; (1911) 27 T. L. E. 482, C. A. 

(f) Thames and Mersey Marine Insin'ance Co. v. Hamilton, Fraser & Cm, supra. 

(«) These other losses are salvage charges, charges under a suing and 

\ 
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Sect. 13. — General Aceratje. 

Sub-Sect. 1. — Statntor;/ Provisions. 

877 . A general average loss is a loss caused by or directly con- 
sequential on a general average act. It includes a general average 
expenditure as well as a general average sacrifice (/;). 

There is a general average act where any extraordinary sacrifice 
or expenditure is voluntarily and reasonably made or incurred in 
time of peril for the purpose of preserving the property imperilled 
in the common adventure (a). 

Where there is a general average loss, the party on whom it 
falls is entitled, subject to the conditions imposed by maritime law, 
to a rateable contribution from the other parties interested, and 
such contribution is called a general average contribution 

Sub-Sect. 2. — (kneral Avcrwje E.i'pendittn'c, 

878 . An expenditure caused by or directly consequential on a 
general average act is called a general average expenditure, for such 
expenditure may properly be considered as the cost of the general 
average act. Thus a jettison of goods or the cutting away of a 
mast in time of peril, in order to save the whole of the property at 
risk, is a general average sacrifice. If at the time of peril salvors be 
employed at a certain remuneration to salve the whole of the pro- 
perty at risk(c), or if money be paid to pirates for the purpose of 
saving both ship and cargo, this expenditure constitutes a general 
average expenditure (d). Again, where a vessel puts into a port 
of refuge for her own safety and that of the cargo on board of her, 
the inward expenses, including the charges for towage, pilotage, 
harbour dues etc., are general average expenditure, inasmuch as 
they are the direct consequences of the general average, act of 
putting into port (c). 


Sub-Sect. 3.— 


of the Ri'jht to Contribution in General 
Aceratje. 


879 . The question what does or does not constitute a general 
average loss does not directly concern the law of maritime 


laboui-nig clause, particular charges (see pp. 450, 456, imt), substituted charges 
(see p. 453, pod), general average charges and contributions (see infra). 

(v) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 66 fl) 
fa) y/uV/., s. 66 02). / v; 

[h) Ihid.,H. 66(3). These provisions mainl}' embody the principles laid down 

by Lawrence, J., in IHrldci/ v. Presprace (1801), 1 East, 220, 228, and also in 
the judgments m ^^vendsen v. Uatlare (1884), 13 Q. 13. D. 09, C. A.; affirmed 
(1885), 10 App. Cas. 404. The law of general average, which owes its origin 
to the Ehodian laws, was incorporated in the Eoinan law and afterwards in 
the common law, audit may therefore now be considered as implied in the 
contract of affreightment ; on this point see the judgment in Jiurton v. Enolish 
(1883) 12 Q. B. L). 218, 223, and ll'ripht v, Marwood (1881), 7 Q. B. D. 62, 0. A. 

•W ^feamship Co. v. Anderson (1883), 13 Q. B. D. 651, 0. A. ; reversed, 

without affecting the principle, sifb norn. Anderson v. Ocean Steamship Co. (1884), 

^ (1866), L. E. 1 Q, B, 520, Ex. Uh. 

a) Marshall on Marine Insurance, 4th ed., p. 424. 

,c) See Svendseu v. Wallace, sujjra. 
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insurance, which has only to determine when and to what extent 
the underwriter is liable in resiiect of a general average loss or 
contribution (/). 

880. A general average loss differs essentially from a particular 
average loss. The former is a loss voluntarily incurred for the 
common safetj^ and therefore made good by a rateable contribution 
from all the parties concerned in the adventure, whereas the latter 
is a loss fortuitously caused by a maritime peril, and has to be 
borne by the party on whom the loss originally fell {g). 

881. According to the statutory definition Qi) (and herein English 
law differs from foreign law) the general average act must be an act 
done for rescuing the ship and cargo from a common danger, and 
it is not enough that its object was to insure the successful com- 
jffetion of the adventure. In short, according to English law, as 
soon as safety is attained, general average ceases. Therefore, 
speaking generally, any expenditure which is incurred after the 
ship has been placed in safety must be borne by the owner of the 
particular interest which it was intended to benefit (i). 

882. Losses wdiich are the direct consequences of a general 
average act are general average losses. Thus if holes are cut in 
the ship in order to get goods out for the sake of lightening her, 
or if water is thrown down a ship’s hatches to extinguish an 
accidental fire, and other goods are damaged thereby, the loss or 
damage in each case is general average (j). 


(/) For a full discussion of this question, see title SnirPiNG AND Navigation. 
It is sufficient here to notice (see the text, infra) some of the more importan 
consequences of the statutory definitions stated on p. 447, ante. ^ 

{if) Nesbitt V. Lasliinijton (1792), 4 Term Eep. 783. The remuneration paid y 
the shipowner for all services reasonably necessaiy for the common safety is a 
general average expenditure, if they are rendered under circumstances oi an 
extraordinary nature, and at a time when both ship and cargo are alike 
in jeopardy. Thus where a ship has gone ashore, and the shipowner reasona 
employs experienced persons to act in his place in the interest of the w o 
adventure, theii’ remuneration is an expenditure chargeable in general 
{Rose\. Bank of Australasia^ [1894] A. C. 687, disapproving 8^c/u/5ier v. ^ ' 
(1878), 3 Q. B. D. 418), . 

(//) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 66 (2) ; see P* ' 

(i) Harrison v. Bank of Australasia (1872), L. K. 7 Exch. 39; * 

TT a?/aoe (1884), 13 Q. B. 1). 69, 85 et seq. ; affii’med (1885), 10 App. Gas. 404. \vner« 
a ship is forced to put into a port to repair damage done to her by_a 
the master, having no other means of raising money, sells^ (as he is justi e 
doing) part of the cargo to defray the expenses of repaii’s, the 
cargo sold does not thereby sustain a general average loss {Foicell v- y 
(1816), 5 M. & S. 431; same point in Sarquy v. Hobson (1827), 4 
Ex. Ch. (accord) ; IMlett v. Wiijram (1850), 9 C. B. 580 ; Dobson v. tUon (lei-^/. 
3 Camp. 480). Whether this be also true where the damage to he 
directly occasioned by a general average act, or whether in 
expenditure may be considered as the direct consequence of the geneia jF 
act, is a point which must still be considered as open to doubt [AUvood 
(1880), 5 Q. B. D. 286, C. A.; Svendsen v, Wallace, supra; and see Hummer 

Wildman (1815), 3 M. & S. 482). ^ 

(/) Jiliitecross Wire Co. v. Bavill (1882), 8 Q. B. D. 653, C. A. ; Payay 
Jerornia v. Grampian Steamship Co., Ltd, (1896), 1 Com. Cas. 448. 
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883 - The right of contribution above referred to (7l) is expressed 
to be subject to the conditions imposed b}^ the maritime law. One 
of these is that, where the peril giving rise to tlie claim has been 
occasioned by the fault of the claimant or his servant, he himself is 
precluded from recovering general average contribution. Tlius to 
a shipowner’s claim for such contribution, a plea that the loss was 
caused by the vessel’s unseaworthiness is a valid defence (/). But 
this rule bars only the claim of the wrong-doer and not that of 
other innocent sufferers (?n). 

A further condition is that general average contribution is not 
recoverable in respect of the jettison of goods loaded on deck, 
unless such loading on deck is in accordance with the common 
usage of trade on the voyage for which the goods are shipped (/?)• 

884 . No claim for general average contribution can be sustained 
unless the sacrifice or expenditure out of which it arises is of an 
extraordinary nature, or unless the expenditure is directly occa- 
sioned by a general average act. The sliipowner agrees by the 
contract of affreightment to give the use of his vessel, with all her 
appliances, as well as tlie services of the crew, to the shippers or 
charterers for the entire voyage. For what he does in performance 
of that obligation, he has (speaking generally) no right to claim 
general average contribution. On the other hand, he is not bound 
to expose the ship or her appliances to the risk of loss or damage 
by using them in a time of emergency for a purpose for which they 
were not intended, nor to make an expenditure which is not only 
extraordinary in amount, but is incurred to procure some service 
wBich is extraordinary in its nature (o). If, therefore, any part of 
the sliip or her tackle be applied for the common safety to some 
purpose different from its ordinary use the loss thence arising is a 
general average loss ( /d, as wdiere the engines of a steamship are 
damaged whilst being worked ahead or astern in order to get the 


(k) 8eo p. 447, nnte ; Marino Insurance Act, 1906 (6 EJw. 7, c. 41), s. 66 (3). 
(j) ScMoss^y. Jlcriot (1863), 14 C. B. (x. s.) 59; The Ettrkk (1881), 6 P. D. 
127, 135, 137, C. A. ; Ureemhields, Cowie 4' <'o. v. Stephens tt .So«s, [19081 1 K. B. 
51, 58, 61, 0. A. ; affirmed, [1908] A. C. 431. 

(m) Stranf/, Steel Co, v. (A.) tfc Co. (1889). 14 App. Cas. 601, P. C. ; 
compare 1 he f/arron Park (1890), 15 P. D. 203 (negligence of shipowner’s 
servants excepted) ; Millhurn ct Co. v. Jamaka Fruit Irnportimt and Tradina 
Co. of London, [1900] 2 Q. B. 510, C. A. 

(n) IVni/ht V. Marwood (lS8l), 7 Q. B. D. 62, C. A.; Gould y. Oliver (1837), 
Buig. (x. 0 .) 134; Milward v. Ilihhert (1842), 3 Q. B. 120; compare Royal 

FxA-hanyc Shipping Co. v. Dixon (1886), 12 App. Gas. 11. According to the York- 
Antwerp Rules (see pp. 508 et seq., post), “ no jettison of deck cargo shall be 
niade good as general average, and every structure not built in with the frame 
ot the vessel shall be considered to bo a paH of the deck of the vessel.” 


1 ‘V 1 ’ / ’ wnetuol- M tison V. uam: oj vuioria, supra, mignt not nave been 

uecided simply on the ground that the expenditure in question was not the 
result of a general average act and was incurred at a time when ship and 
caigo were in a state of physical safety, quvere also whether some dicta of 
Lackduhx, J., at p. 212 (i/uJ.), relating to substituted expenses, are consistent 
with Aee V. Southern Insurance Co. (1870), L, R. 5 C. P. 397. 

(/d Birkletjy. Presy rare (1801), 1 East, 220. 

H.L.— XVII, 


Sect. 13. 

General 

Average. 

Ui"ht of 
contribution. 

Subject to 
conditions. 


Sacrifice or 
cxf)enditure 
involved must 
be extraordi- 
nary. 


G G 



450 


Insurance. 


Sect. 13. 

General 

Average, 

Putting into 
port of refuge 
for repairs. 


ship off a bank {q)j or spars are cut up to construct a rudder, or 
sails and cordage, to stop a leak (r). 

885. Putting into a port of refuge for repairs which have been 
rendered necessary by sea perils, for the safety of ship and cargo, 
is a general average act ; and the expense of doing so is a general 
average expenditure (s ) ; but the question as to what part of the 
expenses incurred is chargeable to general average depends on 
whether the necessity for repairs itself arose from a general average 
act, and upon the contract of carriage, or policy of insurance, as the 
case may be (t). 


(^1 2'he Bona, [1895] P. 125, G. A. 

(r) Phillips, Law of Insurance, s. 1299. See Harrison v. Bank of Australasia 
(1872), L. 11. 7 Exch. 39, per ALumN, B., at p. 49; Robinson v. Price (1877), 2 
Q. B. D. 91, 295, C. A. 

(s) Phillips, Law of Insui’ance, s. 1320 ; Svendsen v. Wallace (1884), 13 Q. B. D. 
69, C. A., ;;er Bkett, M.B., at p. 78; affirmed (1885), 10 App. Cas. 404. See 
Hamel v. Peninsular and Oriodal Steam Navujation Co., [1908] 2 K. B. 298. 

{t) Where a ship is compelled hj perils of the seas to put into a poii: of refuge 
and expenses are incurred in entering the poii, while there, and in leaving it, 
the practice of the Association of Average Adjusters, in cases where the York- 
Antwerp Rules (see infra) are not incorporated in the policy, is as follows:— 
(a) When a ship puts into a port of refuge in consequence of damage which is 
itself the subject of general average, and sails thence with her original cargo, 
or a part of it, the outward as well as the inward port charges are treated as 
general average, and when cargo is discharged for the purpose of repairing 
such damage, the warehouse rent and cost of rtdoading of the same, as well as 
the cost of discharge, are treated as general average; (b) when a ship puts 
into a port of refuge in consequence of damage which is itself the subject oi 
particular average (and not of general average), and when the caigo has been 
discharged in consequence of such damage, the inward port charges and the 
cost of discharging the cargo are general average, the warehouse rent of car^ 
is a particular charge on cargo, and the cost of reloading and outward port 
charges are a particular charge on freight. Rule (a) is taken from the decision 
in Ativood v. Sellar (1880), 5 Q, B. D. 286, C. A. Rule (b) is taken from 
decision in Svendsen v. Wallace (1885), 10 App. Cas. 404. Whether and to what 
extent these rules strictly accord with the existing law on the subject is a some- 
what doubtful question ; see title Shipping and Navigation. With a view oi 
bringing about a uniformity of maritime law in all countries, certain rules caile 
the New York and Antwerp Rules, or the York -Antwerp Rules (for which see 
pp. 508 ei seq., 2 »ost), were framed at an International Congress. These lyle^ 
are very usually incorporated in contracts of affreightment and in policies 
of insurance, and they have the effect of excluding or modifying to a 
great extent the rules of the English law relating to general average. 
Questions as to whether a voluntary stranding gives rise to a general averse 
loss, whether the sacrifice must be successful, and questions as to the propeit) 
on which contribution is to be levied and as to the mode in which the property 
sacrificed is to be valued for the purpose of general average adjustment, an 
many other like questions, belong to the law of shipping and not to ? 
insurance ; see title Shipping and Navigation. In the case of a general snip 
it is usual for the master, before he delivers the goods, to take a bond from t e 
different consignees to secure the payment of their portions of the average wn 
the same shall be adjusted. As to the practice in these cases, and as ^ 
bond which the master may requue before delivery of the goods, 

Shipping and Navigation; Crooks v. Allan (1879), 5 Q. B. D. 38; 

Lawyjort (1886), 16 Q. B. D. 735, C. A.; Strany, Steel & Co. v. 7,5^0-?* 

(1889), 14 App. Cas, 601, P. C. ; NobeVs Eocplvsives Co., Ltd. v. Pea {\\ . A.) (1® C> 

2 Com. Cas. 293. 
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Sub-Sect. 4 . — Liuhiliiij of rndirivriUrs in reaped of (tencral Artratje. 

886 . The underwriter on a marine policy is liable in respect of 
a general average loss to the following extent. 

Subject to any provision in the policy, where the assured has 
incurred a general average expenditure he is not entitled to recover 
from the insurer the w'hole of the expenditure, but only the pro- 
portion of the loss which falls upon him. On the other hand, in the 
case of a general average sacrifice (as distinguished from general 
average expenditure) the assured may recover from the insurer the 
whole amount of the loss, the insurer being subrogated to the 
rights of the assured in respect of his right of contribution from 
the other parties liable to contribute (a). Thus in tlie cases of 
jettison of goods or of cutting away of a mast, the owner of the 
goods in the one case and the shipowner in the other can recover 
the full amount of the loss from the underwriter (b). But where 
there is a general average expenditure, for instance, that of putting 
into a port of refuge, the shipowner is not entitled to recover the 
whole of it, but only that part which he himself has to bear in 
respect of his own interest as shipowner (c). 

Again, subject to any express provision in the policy, when the 

assured has paid, or is liable to pay, a general average contribution 

in respect of the subject insured, he may recover therefor from the 

insurer (f/j. Thus if goods are jettisoned, the shipowner who has 

to pay a general average contribution can recover the amount 
thereof from his insurer. 

But in the absence of express stipulation, the insurer is not liable 
for any general average loss or contribution, where the loss was not 
iiiciu’red for the purpose of avoiding or in connection with the 
avoidance of a peril insured against (^'h. Thus if in a marine policy 
the peril of tire is excepted, damage done by pouring water into the 
hold of the ship for the purpose of extinguishing a tire that breaks 
out in her when in dock, though a general average loss, would not 
be one in respect of which the insurer would be liable (/’). 
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Smi-Seci. o. Ltohility irJicre Ship and ('aryo helony to same Person^ 

887. There are certain cases in which the insurer may be liable 
for general average although the different interests insured do not 
belong to different parties, and therefore no general avera<^e con- 
tubution is actually payable. Where ship, freight and cargo, or 
any two of those interests, are owned by the same assured, the 
liability of the insurer in respect of general average losses or con- 
tributions IS to be determined as if those subjects were owned by 
different persons (y). Therefor e, if ship and cargo belong to the 

(«) ihirino Insurance Act, 190fi (6 Edw. 7, c. 41;, s. (jG (4): Dkh 
IHGS , L. K. C. p, o:J9. k ) , 

{!>) Dirk 'ensofi V. dardine, suyra. 

(; ) '{'f- Marn Thtiums, [ 1S94] P. 108, C. A. 

the amount for which underwriters arc liable in respect of general 
avoiago, see iurther p. 471. post. 

(. 7 ) ilanuo Insurance Act, 1900 (0 Edw. 7, c. 41), s. 06 (7), which embodies 
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same person, and the thing sacrificed be part of the ship, the 

assured can sue the underwriter on ship only for the ship’s'pro- 

portion of the loss, and the underwriter on cargo is liable to 

indemnify him against so much of the loss as is properly attributable 
to cargo (A). 

Sub-Sect. 6. — Place of Adjustment. 

888 . The proper place for the adjustment of general average is 
the ship s port of destination or discharge (i). If the adventure be 
bioken up at an intermediate j)ort, either by necessity or by consent 
of the parties, that port is the proper place for adjusting the general 
aveiage(A:), and if the port in which the adjustment is made be a 
foieign port, such adjustment is called a foreign adjustment. The 
shipper of goods, inasmuch as he must be taken to assent to general 
average as a known maritime usage, is, by assenting to it, also 
deemed to have agreed to its adjustment at the usual and proper 
place; and such adjustment is conclusive on the parties to the 
contract of aflVeightment, both as to the items and as to their 
appoitionnjent upon the various interests, although it may be 
diflerent from wdiat our own law would have made if the adjust- 
ment had been settled in our own ports (/). There is, however, 
one exception to this general rule ; it is where the loss declared by 

the adjustment to be general average does not arise from any of the 
perils covered by the policy {m), 

Sub-Sect. 7. — Foreign Adjustment Clause. 

889 . ^ It has become the regular practice to insert in policies 
a special clause called the foreign general average clause, by 
which express provision is made for the contingency of an 
adjustment being made abroad. This clause was substantially 
in the following form: — “General average and salvage chax'ges 
payable as per oflicial foreign adjustment if so made up, or per 
Yoik-AnUverp Eules if in accordance with the contract of affreight- 
ment. The effect of this clause is to make the underwriter liable 


^ (£ Co. y. Indemnity Mutual Marine Insurance 

Co., [1902J IK. B. 734, C. A., where the judgment in The Brigella, [1893] 
F. 189, was disapproved. j l j 

{h) Montgomery d: Co. v. Indemnity Mutual Marine Insurance Uo., sapra, at 

/ *X I • 

i) Simoiixls V. irVuVe (1824), 2 B. & C. 805. 

'i what justifies the termination of the voyage at an intermediate 

Marine Insurance Co. (1875), L. R. 10 0. P. 414, Ex. Ch. ; 

L R% C ^^75 .?S^ ^ 

a) Simmds v. mite, supra, at p. 813; Dalglish v. Davidson (1824), 5 Dow. 
^ 7^ 7 ?’ V. Ocean Marine Insurance Co., supra, 

r (1872) L. R. 7 C. P. 481, 489, 496; Newmanr. Cazalet 

(undated), 2 Park on Marine Insurance, Sth ed., p. 900 ; Walpole v. Ewer (1789), 

2 Park on Marine Insui'ance, Sth ed., p. 898; Power y. ir/uVmore (1815). 4 M. & S. 
141. The Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 66 (6). seems 
to be intended to embody the law laid down in the judgments in Harris v. 
Scaramanga, supra, to the effect that if a general average loss has been caused 
by a peril expressly excepted by the policy the underwriters would not be liable 
in respect thereof, whatever might be the tenor of the foreign adjustment. 
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in accordance with the foreign adjustment even w^here the loss 
declared by such adjustment to be the subject of general average 
was not incurred in connection with any of the perils covered by 

the policy {?0. 

It sometimes happens that according to the law of the foreign 
country the question as to what losses are general average losses 
is to be determined by the terms of the contract of affreightment. 
In such case the underwriter on a policy containing the foreign 
average adjustment clause is bound by the terms of the charter- 
party although those terms differ from what is the ordinary law of 
the country to which the port of destination belongs (o). 

890 . The foreign adjustment, when made in accordance with 
the law of the foreign port, binds the assured as well as the insurer, 
and the former cannot recover from the underwriter, as particular 
aventge, or otherwise, what the foreign statement has declared to 
be recoverable as general average by a contribution of the other 
interests. The assured is not at liberty to approbate and reprobate ; 
lie cannot take the benefit of the foreign law and claim general 
average in accordance with the foreign adjustment, and at the same 
time repudiate the foreign statement for the purpose of claiming 
particular average against his insurer ; he is bound for all purposes 

by the foreign statement as to what expenses were incurred on 
behalf of ship and cargo (p). 

Suk-Skct. S . — Suhstituteff E.cjienscs. 

891 . Certain expenses, called “ substituted expenses,” which 
are in fact not incurred at all, are allowed in general average 
or otherwise as if they had been incurred. These are allowed 
upon the principle that where the assured is in a position 
to take certain measures for which his insurers would he 
liable, hut instead of doing so adopts more expensive measui'es for 
which the latter are not liable, he is entitled to recover from them 
the amount for which they would have been liable had he chosen to 
take the less expensive course. For example, where cargo which 
has been unloaded at a port of refuge instead of being reloaded 
and carried to its destination in the ship, as it might be, is forwarded 
by rail at a greater expense, the underwriter on freight, though not 


{n) //arris v. .Sam, ,,ian<ja (1872), L. It. 7 C. P. 481, 489, 496 ; and see I/M 
y. /.oialoa Assarame (do, -a-nar .C Co.) (189.7), 1 Com. Cas. 244. As to the rule, 
where the foreign udjustinent clause is excluded, see p. 452, ante. 

(o) De Hart v. t'omiiania Anonirna de Se(/t/ros '^Aurora” [1903] 2 Iv. B. 503, 
.Oil fi^countof this decision :i new foreign average adjustment clause! 
which IS as follows, hp recently been framed “ General average and salvage 
to be adjusted according to the law and practice obtaining at the place where 
ho adventure ends, as if the contract of affreightment contained no special 
tei-ins upon the subject ; or if the contract of affreighfment so provides, accord- 
f Rules or in the case of wood cargoe.s, York-Antwerp Rules 

retf.r ?”i"+ Rule I. (“ No ”) ; but, in aU matters not specifically 

Ixp i ^ V Buies, L to XVII. inclusive, the adjustment shall 

practice obtaining at the place where the 

form . contract of affreightment contained no special 

terms upon the subject. ’ For the York-Antwerp Rules, see pp. 508 et seq., 

(/O Mary Thomas, [1891] P. 108, C. A. 


skct. i:i. 

General 

Average. 


Foreign 
adjustment 
binding on 
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well as on 
insurer. 


Substituted 

expenses. 



454 


Insurance. 


ECT. 13. liable for the entire railway freight, is liable for the amount which 

General it have cost to reload the cargo in the ship (q). 

\v^e. Similarly where a vessel puts into a port of refuge and has to be 

lightened, if the cargo, in place of being landed and warehoused, is 
discharged into lighters for storage and is subsequently reshipped, 
the sum payable for the hire of the lighter is divided between 
general average, cargo and freight (r). 


Sect. 14. — Measure of Loss for tvhich Insurers are Liable, 

Sub-Sect. 1 . — Insurable Value. 


Insurable 

value. 

(i.) Under a 
valued policy. 

(ii.)(Under an 

unvalued 

policy. 


892 . Under a valued polic}’, the amount recoverable in respect 
of a total loss of the subject-matter insured is (not taking into 
account any sum recoverable under the suing and labouring 
clause) the amount fixed by the valuation (s). 

Under an unvalued policy, the amount recoverable in respect of a 
total loss is (again not taking into account any sum recoverable 
under the suing and labouring clause) the value which the subject- 
matter is deemed to have for thejDurpose of insurance, and it is called 
the insurable value (.v). In policies on ship or goods it is generally 
assumed that the object of the insurance is to put the assured, in 
the event of loss, in the same position as he would have occupied if 
he had never embarked on the insured adventure. But this assump- 
tion cannot, from the nature of the case, apply to policies on jirofits, 
commissions, freight etc., nor to valued policies on ship or goods. 


Marine 
Insurance 
Act, 1906. 


893 . The Act(0 provides with respect to insurable value that : — 
Subject to any express provision or valuation in the policy, the 
insurable value of the subject-matter insured must be ascertained 
as follows : — 


(1) In insurance on ship, the insurable value is the value, at 
the commencement of the risk, of the ship, including her outfit, 
provisions and stores for the officers and crew, money advanced 
for seamen’s wages, and other disbursements (if any) incurred to 
make the ship fit for the voyage or adventure contemplated by the 
policy, plus the charges of insurance upon the whole (/i) ,* 

The insurable value, in the case of a steamship, includes also 
the machinery, boilers, and coals and engine stores if owned by 
the assured, and in the case of a ship engaged in a special trade, 
the ordinary fittings requisite for that trade (») ; 


(q) Lee V. Southern Insurance Co. (1870), L. E. 5 C. P. 397. 

(r) For the provision in the York-Antwerp Eules on this subject, see p. 509, 
jmt. As to the amount for which underwiiters are liable in respect of general 
average, see p. 471, post. 

(s) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 6S. The propositions in 
the text are of course subject to the provisions of the Act, and to any express 
provision in the policy {ibid.). In fact, the sum recoverable under the suing 
and labouring clause is never included in the amount recoverable under a loss, 
whether total or partial, because the claim under that clause is considered to be 
wholly distinct from the claim in respect of a loss under the policy. See Lohre v. 
Aitchison (1878), 3 Q. B. 1). 558, 0. A.,j>er Brett, L. J. , at p. 567; reversed 
in part, but without affecting the passage cited, sub worn. Aitchison v. Lohre 
(1879), 4 App. Gas. 755. 

(^) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 16. 

(u) Ihid.^ s. 16 (1). As to what was deemed to be covered by the word 
“ ship ” previous to the Act, see Roddick v. Indemnity Mutual Maidne Insurance 
Co., [1895] 2 Q. B. 380, 383, C. A. 
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(2) In insurance on freight, whether paid in advance or other- 
wise, the insurable value is the gross amount of the freight at the 
risk of the assured, plus the charges of insurance (r ) ; 

(3) In insurance on goods or merchandise, the insurable value 
is the prime cost of the property insured, plus the expenses of and 
incidental to shipping and the charges of insurance upon the 
whole (a) ; 

(4) In insurance on any other subject-matter, the insurable 
value is the amount at the risk of the assured when the policy 
attaches, plus the charges of insurance (b), 

894. As regards the above provision numbered (1), there seems 
little doubt but that the term “ at the commencement of the risk ” 
means at the commencement of the risk at each stage of the voyage, 
and that therefore on a policy “at and from” the insurable value of 
the ship would comprise her outfit, provisions, and stores etc. at 
the commencement of the voyage, and not merely at the time when 
the policy attached. 

As regards the above provision numbered (3), the prime cost of 
goods is generally evidenced by the invoice price (c). 

In all the above provisions the charges of insurance are men- 
tioned, and it is expressly enacted that the assured has an insurable 
interest in the charges in any insurance he may effect (d). The 
mode in which these charges are insured is as follows : — If the 
premium of insurance, together with the stamp duties and other 
charges of insurance, amount to r per cent., and if the loss amount 
to a sum Sf then the total amount required to be insured would 
be S X 

liM) - ' 

8ub-Skct. 2 . — Particular Areraije : Particular Charges ; t^alvage ('harges ; the 
Suing an<l Labouring Clause; the Memoj'anduvi in the Polv-g. 

(i.) Particular Average; Particular Charges; Salvage Charges. 

895. A particular average loss is any partial loss of the 
subject-matter insured, which is not a general average loss (/). 
Thus if part of the goods be lost, or if the ship be damaged, 


(i-) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 10 (2). This was the law- 
previous to the Act {Forbes v. Aspinall (1811), 13 East, 323, 320; Palmer v. 
iilackburn (1822), 1 Bing. 61). In Lnited States Shipping Co. v. Empress 
Assurance Corporation, [1907] 1 K. B. 259, Cuannell, J., held that a charterer 
who sub-let the ship was entitled to recover the whole freight without deduction 
of the chartered freight which he would have had to pay the shipowner. 

(«) Mariiie Insurance Act, 1900 (0 Edw. 7, c. 41), s. 10(3). 

6) /5R, s. 10(4). 

(c) As regards the invoice price of goods shipped from a foreign port and 
expressed in the currency of a foreign country, see 1 Magens, Essay on In- 
surances, s. 40 ; 2 Phillips, Law of Insurance, s. 1231 ; Thellusson v. Bewick 
(1793), 1 Esp. 77 ; and Aiaiould on Marino Insurance, s. 360. 

(</) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 13. 

(e) See Ai'nould on Marine Insurance, ss. 362, 303. It may be easily shown 

by algebra that the elfect of applying the above formula is to enable the 

assured to recover the premium on the premium down to the total extinction 
of the risk. 

(/) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 64 (1). As to general 
average losses, see pp. 447 et seg., ante. 
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Sect. 14. 

Measure 
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Particular 
charges ; 
salvage 
charges. 

Distinction 
between the 
above classes 
of expenses. 


Whether 

recoverable 

under suing 
and labouring 
clause. 


Clause is a 
supplemen- 
tary 

agreement. 


insured against, such loss or damage, when not 
caused by a general average act so as to constitute a general 
aveiage loss is a particular average loss (g). “ Particular average ’’ 
does not include expenses incurred by or on behalf of the assured 
for the safety or preservation of the subject-matter insured. Such 
expenses are either general average or salvage charges, or they are 

so-called “particular charges.” ^ meyare 

896 . It is important to notice carefully the distinction between 

expenses. General average charges have already 
been dealt with (h) ^ The term “ salvage charges ” means the charges 
w inch are recoverable under maritime law by a salvor independently 

0 contract. The right to these is wholly dependent upon the 
success of the salvage operations (i ) ; they do not include the 
expense of services in the nature of salvage rendered by the assured 

01 his agents, or by any person employed for hire by them for the 
purposes of averting a peril insured against. Such expenses, where 

pioper y incurred, may be recovered as particular charges, or as a 
general average loss, according to the circumstances under which 
they were incurred (k). Thus expenses incurred for the preservation 
01 safety either of ship or cargo, or freight, and not of the whole 
piopei y at iisk,^ aie particular charges, and are neither general 
average, nor particular average, nor salvage charges. 

^ bubject to any express provision in the policy, salvage charges 
incurred in preventing a loss by perils insured against may be 
recovered as a loss by these perils, and are not recoverable under 

e suing and labouring clause (Z). As will be seen (w), particular 
charges are recoverable under that clause. 

(ii.) I he Sumy and Lahourimj Clause[n)» 

897 . As to this clause the following points are to be noticed 
le clause is an agreement supplementary to and distinct 
trom the contract contained in the body of the policy, its object 
eing to encourage the assured, in case of accident, to take all 
necessaiy steps for the preservation of the property insured. For 


Co. (1S66), L. E. 1 G. P. 53o, it was 
special jury that in the business of marine insuranc 


O* 

O 


1 j ^ 1 ui muiiiib lusurance particular 

thf^^fnr P^^rt of the subject-matter of 

ov include any expenses inciu’red in recoverin 

A \ ^ X pioperty insured, which were termed paiticular charges. 

(//) bee pp. 44. et seq., ante. ^ 

't) See title Siiippixg and NavigatioiV 

rJ'} Edw. 7, c. 41), s. (2) ; Aiichuon v. 

*^1 ' )> joo. The distinction between maritime salvage which 

IS in epeiu ent of contract, and salvage services rendered under a contract, 
must otten be one of great nicety, inasmuch as no one has a right to render 
salvage services to a ship against the will of the master. 

{ ) Afarine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 65 (1); AitMsan v. 

Lo/ire, supra. As to the conditions under which salvage remuneration is 

claimable and as to the amount recoverable therefor, see title SniPPi>*G and 
Navigation. 

(m) See p. 457, post. 

(n) Ihis clause is set out in the form of Lloyd’s policy, note (p)» p* 340, 

ante. . x . / 
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this purpose the underwriters agree that any such action shall he 

without prejudice to the insurance or to the notice of abandonment 

in the case of a constructive total loss, and also to contrihiite to any 

expenditure incurred for the purpose of averting impending loss. 

It is because the clause is supplementary to and distinct from the 

contract contained in the body of the policy that the assured can 

recover in respect of a single loss, not only the whole amount 

insured, but also in addition to it the expenses incurred under the 
clause (o). 

898 . The clause covers particular charges and not a general 
average loss, because by its very terms it is confined to expenses 
incurred for the safety and preservation of the particular property 

insured, and does not comprise expenses incurred for the safety 
of the whole adventure (p), 

899 . It does not cover maritime salvage charges, because 

maiitime salvage services, as distinguished from services in the 

nature of salvage rendered under an agreement, are not rendered 

by the assured, their factors, servants, and assigns. Maritime 

salvage charges, therefore, are recoverable only under the head of a 

loss by a peril insured against, and cannot be recovered in addition 
to the sum insured b/). 

900 . Although the provision in the suing and labouring 

clause IS of a permissive character, it is nevertheless the duty o1 

the assured and his agents, in all cases, to take such measures as 

may be reasonable for the purpose of averting or minimising 
a loss (r). ® 


Si:cT. 11. 

Measure 
of Loss 
for which 
Insurers 
are Liable 


(‘ovors 

[jartifMilar 

char;,a‘.s. 


(o) See Marine Insurance Act, 1900 (0 Edw. 7, c. Ill, .s. 78 fl)- / ol,re v 

ment’iTthrf ^ A.,y-frliiiErr, L.J., atp. 507; and in’the judg- 
4 AnV V I n Lords, mb „om. AiU-hUnn v. Lohie (1879), 

clause dot'., I L.rCKimiiX, at p. 763. The .suing and labouring 

a ; actio, h.. M rt"' succe.^fully defending 

wrimlrt,nl7btn'r"‘t^ ‘"A''"''"'''''' « i-e^pect of which the under- 

rrs S3 1 ;; .Tn7' A' ® ■" »■*" 

{)>) Marine In.snrance Act, 1900 (0 Edw. 7, c. 41 ), .s. 78 ClA 131 

seen, • ^ Ll.U'K 1!T,-I!N’ in Aitchw.n v. I.ohr,-, 

337, C. A lh.ro, i v. hta Inwrann Co. (1880), 4 A.sp. M. L. C. 

be^ A- "8 (4). which seems to 

Inmrame Co. (1809)' iAr" p '"«• L'om5n,/ Xati,e 

Seltt theA.^ot Keli-y, C.B.. at p. 305, in 

owne frAvt f 1 that h the 

I ireight iails to earn it hv tiw nwn ..i — u j.* 


But not 
maritime 
salvage 
charges. 


Duty of the 
assured to 
take proper 
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guard the 
property. 


to bo docido l in connection with .55 (ibid.), and it remains 

counter-claim dm underwriter, who is liable lor a loss, to 

af-ents in not a breach of duty on the part of the assured or his 

it^ not what ^ «tep3 in order to avert or minimise tlie loss, or 

he cannot'recovpr ^ ect is to be given to this provision. It seems clear that 

, un er the suing and labouring clause, expenses which he 
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901 .^ The occasion upon which the suing and labouring clause 
comes into force is the happening of any loss or misfortune covered 
by the policy ; if it be not covered by the policy the clause has no 
operation. For instance, if a ship insured free of capture be in 
danger of being taken by an enemj’, and the assured or his servants 
take steps to prevent the capture, this will not fall within the 
terms of the clause, and no charges incurred for this purpose will 
be recoverable. ^ Similarly if the policy is one against total loss 
only, and there is danger, not of a total loss, but only of a partial 
loss, the expenses incurred to prevent such partial loss are not 
recoverable under the clause (.s). But, if goods are insured free of 
average, or free of average under 5 per cent., and there is a danger of 
a total loss or a loss exceeding 5 j^er cent., which is averted by the 
action of the assured or his servants so that the resulting loss is not 
covered by the policy, the expenses so incurred to avert the loss may 
be recovered under the suing and labouring clause, although the 
actual loss cannot be claimed (a). 


(iii.) The Memoi'anfhtm in tlte Policy. 

902 . There are certain commodities which by their nature are 
liable to be easily damaged by ordinary perils of the seas, and there 
are other subject-matters of insurance as to which it may be 
difficult to ascertain whether small losses are occasioned by the 
l)erils insured against or by the inherent vice of the subject-matters. 
It is for this reason that tlie clause known as the memorandum ” 
is inserted at the foot of Lloyd’s policy {h). 

903 . As to the words by which the enumerated articles are 
described in the memorandum, it has been decided that the word 
“ corn ” includes '‘malt”(c), peas and beans (d), but not rice(c); 
and that the word “ salt” does not include saltpetre (/). Evidence 
of usage is admissible to determine what is included in the 
description of the articles mentioned in the memorandum (^). 

904 . The following points are to be noticed as to the construc- 
tion of the memorandum, or of clauses similar in effect : — 

The term at the end of the memorandum “ unless general ” 


has uicurred in Having or protecting the property [Crouau v. iitanury [1904] 
1 K. 13. 87). 

(s) (ireat Indian Peninsnla Pail. Co. v. launders (18G2), 2 B. & S. 266, 
Ex. Ch. ; Booth v. Gair (1863), 15 C. B. (x. s.) 291. In the latter case the court 
proceeded, whether rightly or wrongly, on the ground that there was no risk 


ot a total loss to the goods. 



(/>) For the text of the clause, see note (;>), p. 340, ante. 

(r) Moody v. Surridye (1794), 2 Esp. 633. 

((/) Mason V. Skarray (178(t), 1 Park on Marine Insurance, Sth ed., pp. 245, 
253. 


(e) *SVo/^ V. Bvurdillion (1806), 2 Bos. & P. (x. r.) 213. 

(/) Journu V. Bourdien (1787), 1 Park on Marine Insurance, Sth ed., p- 245. 
(y) As to usages generally, see title Custom axd Usages, Vol. X., pp- 2-i9 
et stq.^ 297 ct seq. As to admissibilitj’ of evidence of usages, see ibid.^ p. 260; 
and pp. 344 et seq.^ ante. 
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means that the underwriter is not liable for a partial loss of or 
damage to the subject-matter insured, unless the loss or damage 
be in the nature of general average, hut that for losses of the latter 
character he is liable (//)- Moreover, where in the memorandum 
or any other clause in the policy the subject-matter is warranted 
free from particular average (0, either wholly or under a certain per- 
centage, the insurer is nevertheless liable for salvage charges, and 
for particular charges and other expenses properly incurred pursuant 
to the provisions of the suing and labouring clause in order to 
avert a loss insured against (/). 


Sr.ci u. 

Measure 
of Loss 
for which 

Insurers 
are Liable. 


905 . In the case of a voyage policy, successive distinct par- 
ticular average losses, whether on ship, freight, or cargo, occurring 
during the voyage may be added together, so that if the aggregate 
exceeds the specified percentage the underwriter will be liable ; but 
in the case of a time policy, the shipowner cannot add together all 
the losses that have occurred during the insured period; he can 
only add together such average losses as have occurred on the same 
voyage (/.’). 


(ii.) Succes- 
aUfJod 


906 . Unless the policy otherwise provides, where the subject- (iii.) General 
matter insured is warranted free from 23articular average, under average 
a specified 2 )ercentage, a general average loss cannot be added to 
l)articalar average loss to make up the S 2 )ecilied percentage {!). particular 


907 . For the purjiose of ascertaining whether the specified 
percentage has been reached regard must be had only to the actual 
loss suffered by the subject-matter insured. Particular charges and 
the ex 2 )enses of and incidental to ascertaining and proving the loss 
must be excluded (m). 


average loss ; 

(iv.) Ue'jard 
is had only to 
the actual 
loss or 
damage : 


908 . The s 2 )eciffed percentage is calculated not on the whole (v.) Basis of 
amount at risk under the policy, but only on that which was at circulation ; 
risk at the time of the loss (//)• 


909 . Upon articles enumerated in the 5 per cent, clause in (vi.) Calcula- 
tions upon 
articles 
separately or 
upon aggre- 
gate value ; 


(/() W'ilson V. Smith (lT(iI), d liiuT. lodO; J’ri>e iC Co. v. -1 1 Shijfs' Small 
Cumufje Insuru/i'-e Associnfion (IttSO), 22 Q. B. 1>. oSO, 0. A. 

u) .Soinctimcs insurances are etfected “liable for total loss only.” This 
clause is held to mean liable only in case of total loss, and to be equivalent to 
the clause “ free ol particular average.” See judgments of Willes, J., and of 
the Lxchequer Chamber, in hi'hton v. Empire Insnranvc Co. (IStiG), L. It. 1 
C. IC ode; (ISbj), 1j. U. 2 C. P. doT ; and of the Court of UueeiCs Bench 
delivered by Bl.vcKIJCKX, J., in Creat Indian Peninsola Itail. Co. Saunders 
(ISGI), 1 B. iJc S. 41, at p. 51) ; I)i£on v. 11 hitioorth, Dixon v. Sea Insurance Co. 
tlSSO), 4 Asp. M. L. C. l.'js, .■327, C. A. 

[j) Muriue lii.surance Act, 190(3 ((3 Edw. 7, c. 41), s. 7U (2), Hclied. I., r. 1:3 
(i f., 11 total loss, or a loss amounting to the .specitied percentage ; see p. 45f3, 
ante). It follows that, although salvage charges are recoverable as a loss by 
peuU insured against, they do not constitute a particular average loss. 

(/.•) Stemart v. Merchants Marine Jnsurance Co. (1885), 10 Q. B. D. 019, 0. A. ; 

^ n\ ^ ^ Ships' Small Damage lasnranct Association, snpra, at p. 589. 

( ) Marine Insurance Act, 1900 ^0 Kdw. 7, c. 41), s. 70(8), adopting the 

eewon in Price tl* ('o. v. A 1 Ships' Small Damatje Insurance Association, 
snirra. 

(m) Muriue Insurance Act, 1900(0 Edw. 7, c. 41), s. 70 (4). 

(n) Itohi V. Parr (1790). 1 Esp. 445. 
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Pi-opoi-tion of damage is calculated upon the 
amount of each specified article taken separately, the meaning of the 

cent., hemp free of average under 5 per cent. etc. (o)^ But where 
term “all f general’ 

specification of distinct classes, it seems that the^ peTcenta^e o^ 

aSS «p on their aggregate value, except in the case of 

ar c es S Thp t ^ ,in the policy ( p). But the mere fact of 

ntirp^ • ’ . on each as if separately 

on separate interests separately insured ” ; “ to pay arerage 

“ niin/n r '’f I'^gsbeads, succeeding numbers,” or, 
St numhers^, as if etc.,” as before. Where no such 

nnHnn po] ^ policy the assured may at his 

fhp Qtin ' ^ -i^ peicentage either on the whole amount or on 

the separate specihed packages or interests (?■). 

g^riGiRlly, where the subject-matter insured is 
^r ^ . ^ fiom 23articular average, the assured cannot recover 

1 ‘I' hss 0 pait, other than a loss incurred by a general average 

sacii ce, un ess the contract contained in the policy be apportion- 

a ^ ^ 1 the contract be apportionable, the assured may recover 

tor a total loss of any apportionable part (s). 

911 . The memorandum contains at the end of it the clause 
unless stranded.” The meaning and effect of this clause is that 
where the slup has stranded, the insurer is liable for the excepted 
osses, although the loss is not attributable to the stranding; 
piovi ed that when tlie stranding takes place the risk has attached, 

’’W\ ^ policy be on goods, that the damaged goods are on 
oai (l) Lut the stranding of a lighter in which goods are 
conveyed fioin ship to shore is not, in the absence of a stipulation 
to the contrary, within the exception (//). 

Average in Marine Insui-ance, p. 223. 
rhillips, Law of Insurance, s. 1878. 

(<y) 1 M.igens, Lssay on Insurances, s. 01 ; Stevens, Essay on Average in 
Marine Insiu’ance, p. 224. ^ 

V) Ilwjedcn^n v. (1816). 1 Stark. 157. 

s) Marine Insurance Act, 1906 (G Edw. 7, c. 41), s. 76 (1). 

I*. Y. 14, ado])ting the decisions in Burnett v. Kensington 
{l/9()> * Term Rep 210; v. (1790), cited in 7 Term Rep. 215 ; 

/ /tames and Mersetj Marine Insurance Co. v. Pitts, kSoh (£ King, [1893] 1 Q. R- 

P 1 Ring. (X. c.) 520 ; The Alsace Lorraine, [1893] 

1 . -UJ. As to the meaning attached by usage to a clause “ warranted free 
lym particular average and loss unless caused by stranding etc.,” see Otago 
Hirmeis Co-operative Association of New Zealand v. yViownsoK, [1910] 2 K. R. 

145 condemned by sanitary authority — evidence of usage). 

(m) Iloflman v. Marshall (1835), 2 Ring. (x. c.) 383 ; Thames and Mersey 
Marine Insurance Co. v. Pitts, Son d; King, supra. 
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912. A ship is not stranded within the meaning of the memo- 
randum if she merely touches on the olistructing 'object, whetlier 
rock, hank, oi whatev^er other nature, without remaining fixed 
upon it for some space of time, hut, on the other liand, if sbe'^settles 
down in a quiescent state this is stranding, and the amount of 
damage sustained by the ship has nothing to do with the question 
of stranding or no stranding (r). There is no stranding where the 
ship takes the ground in the ordinary course of navigation («). 
But where the taking of the ground does not happen solely from 
those natural causes which are necessarily incident to the ordinary 
course of navigation in which tlie ship is engaged, but either wholly 
or m part, from^ some accidental or extraneous cause, there is a 
stramhng (b). _ So where by temporary circumstances the bottom 
of a harbour is in a difterent condition to its ordinary state 
an^d a vessel takes the ground in a different manner than that 

which was intended, she is stranded within the meaniim of the 
memorandum (c). ° 

913. _ Finally, it is important to notice that the warranty con- 
tained m the memorandum is an exception from the underwriter’s 
liability under the policy, and that therefore, unless there are words 


(v) M'nowjh V. Iloiial Exchamje Assurance (1816), 4 Camp -'SS • 4 Xf t 
oO: ; Dobson v. (1799), 1 Park «n Marine lns.u-a,re! sth ed. p 2^39 

llaUr V. loivri/ (1816), 1 Stark. 4.36; Harman v. Vanx (1813) 3 Camp 4Vii 

overnihng Bar.a, v. Henkk (1801) 1 Mar.ffiall on MariL IniuranceXd e'ci 

]). -3- A policy iiiMiruig again.st the lo.'s..; of a vessel by “ groundin'^ or strand 

u9v the sinking of the vessel in deep ^yl^ter (L“r 

II hitclcii ('oa/ Co. V. Marten (1910), 26 T. L. It. 314). ^ [oaner 

(«) )l'e//s V. y/op)t'ood (1832), 3 13. & Ad. 20, per Taunton J m n 9- 

1‘AKKK, J., at p. 29, and per Lord Te.nteuden C J at o’ u ct ’ ^ 

< lumen 1 ]■;. & 13. 456, per Lord CAMluumL C J .Vn ar’i 

V. Marshall (1832), 8 Binn-. 458 per Tindal C J at n aci ■ 

Edmunds (1819), 1 Brod. & Bing. 388 ; >m/i’i«; v.'’yi«««,,er (ISA^” U C iT 876 

9 (181,-1). 4 M. & ,S. 77; n sm) 

- L. & Aid. .51o , Itaipier v. (jodmond (1821), b 13 A A.1J ^ ;> / 

(1825), 4 B. & C. 736; JSmhop v. PentLd (1827) 7 Vi c“ 919 

<> U. J3. D. ,.38, 0. A., compare v. Ilopwood, ('artm^ar 

v. (eume/,, supra. Iho more modern form of marine policy oxteiX tb 
e.xoeptions contained in the memorandum in Lloyd's nolirv hv fL me 

the following clause, or some other .similar foimi;V 

“ Warranted free from particular average, unle.ss the vessel or enft br 
stranded, .sunk, or burnt, each cruft or lighter beiiu> deeme,! ^ . 

iinsurance. Underwriters, notwithstanding this warranty to Iv 
drainage or toss caused by collision with any other .ship or crafi aid n 
charges for warehouse rent, reshipping, or forwar^ni fo; wblV U 
otherwise be liable. Also to pay the in" iiid v , i 

which may be totally lost in tramshiinnent. ‘ Uroun'diii/iif m! 's 

not to be deemed u strundino but underwi-ifov - ^ i ^ ^^uez Cana] 

which ma.y be preyed to havo"directly resulted therefrom linage or loss 

A partial burning of the .ship may be within the scone of i i, . 

collision, see ChandtJ y, jsio,d nJP 3 (7^ Gas lb'- V® leaning of 

hsO), cited in Lowndes. La'i if Miidno WiVe 2U ^d V 
COLKUIUOE, O.j. ; The Munroe 118931 P 9.ts - ' P^'' Lord 

V. Borividc, [1895] 2 Q. 13. 279. ’ ^ ^ ^ A)farine Insurance Co, 
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(x.) ■Warranty 
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tion from 
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liability. 
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Sect. H. 

Measure 
of Loss 
for which 
Insurers 
are Liable. 

Appoilion- 
ment of dock 
dues where 
ship is docked 
for repairs 
that fall on 
shipowner 
and under- 
W’liter, and 
both classes 
of repairs are 
simul- 
taneously 
executed. 


The insured 
as his own 
underwriter. 


clearly showing a contrary intention, the underwriter cannot he made 
liable under the memorandum for what would not he a peril insured 
against under the general words of the policy, e.g., not for wear and 
tear or stranding in the ordinary course of navigation. 

914 . It sometimes happens that a ship is docked for the purpose 
of executing repairs of damage for which the underwriter is 
. liable, and also repairs the cost of which has to be borne by the 
owner, such as \Year and tear. In these cases both classes of 
J repairs may be simultaneously executed, and expenses, such as 
putting into dock and dock dues, may be incurred which would have 
been necessary for either purpose alone. In these circumstances, 
in estimating whether the damage by perils insured against exceeds 
the 3 per cent, mentioned in the memorandum, those expenses 
must be divided between the underwriter and the owner, and, in 
the absence of some reason to the contrary, in equal proportion (d). 

The question of the apportionment of expenses in cases similar 
to those above mentioned, apart from the memorandum in the 
policy, is dealt with elsewhere (f*). 

Sub-Sect. 3. — Measure of IndemniUj. 

(i.) In (jencral. 

915 . AMiere the assured is insured for an amount less than 
the insurable value, or, in the case of a valued policy, for an 

((/) Marine Insurance Co. v. China Transpacific Steamship Co. (1886), 11 
App. Cas. 073 (known as the Vancouver Case). If the question were res inieyra and 
had not been decided by the House of Lords, it might well be doubted whether 
this decision was right ; for in determining whether a loss is constructively 
total or not, contributions from the owners of other interests towards the 
rejtairs of general average damage are never taken into account, and it is 
difficult to see how^ the extent of damage is diminished by the fact that contri- 
butions may be recoverable from owners of other interests. The apportionment 
of these ex])enses was sought to be justified by the argument that the contract 
of marine insurance was a contract of indemnity, and that therefore the assured 
ought not to be allowed to gain any incidental benefit by the insiu'ance, but it is 
to be observed that this contention was expressly overruled by Lord Esher, M.E., 
at p. 577, and by Lord Hersciiell, L.C., at p. 588. It is difficult to reconcile 
the Vant ouver Case^ supra, with liuabon Steamship Co. v. London Assurance, [1900] 

A. C. 6 (known as the Ituahon Case) ; and there is an elaborate discussion in 
Arnould on Marine Insurance, s. 1005, on this point. It is to be noticed 
that in the Vancouver Case, supra, two classes of repairs were resolved upon as 
soon as the ship had been surveyed on going into dry dock, and it was 
assumed that the case ought to be dealt with as if the vessel had been 
docked for the purpose of executing both classes of repairs. On this point 
see the Vancouver Case, supra, per Lord Blackburn, at p. 593, and^xr Lord 
IIerscuell, L.C., at p. 591). And it seems that it is only by reason of this 
assumption that the decision in the Vancouver Case, sujma, can be reconciled with 
the Ruahon Case. It should further be noticed, as was observed by Lord 
Macnagiiten in the Ruahon Case, that it w'as not necessary in the Vancouver 
Case to decide anything more than that some part of the expenses must be 
borne by the underwriters, and that it was not at all iiecessai-y to determine 
that they were not liable for the whole amount of them. On the whole it seems 
unlikely that the decision in the Vancouver Case, supra, will be followed, except 
where the facts are substantially identical with those which were the subject- 
matter of that case. In The llaversham Granye, [1905] P. 307, C. A., the principle 
was apj)lied in apportioning the damage occasioned by two wrong-doing vessels 
to a third vessel, but that case did not turn upon rights arising out of the 
contract of insurance or indemnity. 

(e) See p. 468, post. 
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Sect. I K 

Measure 
of Loss 
for which 
Insurers 
are Liable. 


amount less than the policy valuation, he is deemed to be his own 
insurer in respect of the uninsured balance (y ). He then bears 
such part of the loss as is proportional to the uninsured balance, 
and in case of a total loss is entitled to the same proportion of the 
salvage b/). For this reason it is convenient to consider him as 

his own underwriter, liable to pay to himself a sum proportional to 

the uninsured balance, for by so doing it may be laid down as a 
general proposition that each underwriter is liable for the loss in 
proportion to the amount underwritten by himself. 

An assured may be said to be “fully” insured if in the case of 
an unvalued policy he is insured to the full extent of the insurable 
value of the subject-matter insured, or, in the case of a valued 
policy, to the full extent of the value fixed by the policy, and this 
will serve to explain the term “measure of indemnity,” which is 
a new term introduced hy the Act. This is the amount which the 
assured, if fully insured by the policy, can recover in respect 
of a loss, and it is called the “measure of indemnity” because 
the insurer, or each insurer if there be more than one, is liable to 
indemnify the assured against such proportion of the loss as the 
mnount of his subscription bears to the value fixed by the policy 

in the case of a valued policy, or, to the insurable value in the case 
of an unvalued policy (It). 

Tims let M be the measure of indemnity, he., the amount of any lUastration 
loss recoverable under a policy in which the assured is fully insured, 
let .S' be the amount subscribed by one underwriter, and V be 
the value fixed by the policy in the case of a valued policy, or the 
insurable value in the case of an unvalued policy, then the'under- 

writer is liable for j"! 3/. Or, to take a concrete case, let a ship be 

valued at T 10,000, and let an underwriter subscribe for AlOO, and 
let the ship be damaged to the extent of £500, the underwriter will 
be liable for . 500, or of £500, or £5. The loss, there- 

fore, recoverable from any underwriter depends entirely upon the 
measure of indemnity as above defined. 

916 . It follows that when there is a total loss of the subject- Measure of 
mattei insured, then, in the case of a valued polic}', the measure of ia 

indemnity is the sum fixed by the policy, and, in the case of an 
unvalued policy, the measure of indemnity is the insurable value of 
the subject-matter insured (i), 

(iL) In Case of Partial Loss of (ioods, 

’ there is but a partial loss only, the measure of f 

indernmty determined by the following coneideraronT and 

sea-damaged, then, 

I Insurance Act, 1906 (6 Edw. 7, c. 41), s 81 

.'/) Uc II ehh Girt (1006), 22 T. L. E. 475. 

0 il.nne li.surauce Act, 1006 (6 Edw. 7, c. 41), s. 67 (1) (2). 

101 tlic V'i’,r‘ Marint Jj,siirame Co., [1896] 1 Q. 11 

Lad 'd e idv injured against cccurrcd the 

(18 1) 1 1? ‘e “ construchve total loss. Sec alsS Lul.Ht v. iiecrelan 

V h -L.. n. b . 010, Parker v. Janson (ISOS), L. li. S C. P. SUO. 


case of 
total loss. 


ill case of a 
l)artial loss. 

As to ^^oods 
airiviu^^ sea- 
tlamu'^ed. 
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Sect. 14. 

Measure 
of Loss 
for which 
Insurers 
are Liable. 


The “ dam- 
aged value.” 

The “ sound 
value.” 


Gross value. 


The percent- 
age of loss. 


As to goods 
part of which 
are totally 
lost duriiiof 

O 

the voyage. 


as the damaged goods can seldom be rei)aired and are always 
intended to be sold (differing in this respect from the ship) (k) the 
hrst thing to be ascertained is the extent of the depreciation caused 
by the damage. This is done by comparing the price for which 
the goods would have sold, had they arrived sound, with the price 
for which they actually do sell in their damaged condition. Where 
the goods are sold by public auction the gross amount they realise 
IS called the “ damaged value,” and the value they would have sold 
toi it sound, that is to say, the current price for sound articles of 
the same kind m the same market, is called the “ sound value.” It 
IS proved (/) that the difference between the damaged and the 
sound values, arrived at in the manner just described, properly 
determines the depreciation of the goods caused by the dainatre 
and IS entirely independent of the rise or fall of the market value 
of the gooQs. These gross values are generally the price realised, 
or the market or estimated value calculated on the assumption 
that freight, landing charges, and duty have been paid beforehand ; 
but where the goods are such as are customarily sold in bond, the 
bonded price is deemed to be the gross value (m)- 

depreciation, measured by the j^roportion which 

the dineience between the sound and damaged values bears to the 

sound value, may be conveniently called the percentage of loss. It 

IS this percentage of loss which is tlie measure of indemnity, or, in 

other words, the total amount for which all the underwriters, 

including the assured himself, if he be not fully insured, are 
liable (n). 

918. When an integral part of the goods is totally lost by the 
perils insured against, for example, where one package out of 
several packages of the same description is lost, the underwriters 
will have to pay that portion of the insurable or agreed value which 
the goods lost bear to all the goods of the same description covered 
l3y the insurance, or, in other w^ords, this is the measure of 
indemnity in respect of such loss (o). But where several different 


{k) See Lohre v. Aitrhison (1877), 2 Q. B. D. oOl, pe?' Lusn, J., at p. 507; 

^ /7\ L* 4 App. Cas. 755, j/er Lord Blackburn, at p. 762. 

^0 Le., in the celebrated judgments in Lewis v. liucker (1761), 2 Burr. 1167, 
11(0; and Johnson v. B/icddcm (1802), 2 East, 581. Where damaged goods 
prior to sale are necessarily conditioned, it is the value of the conditioned goods, 
^ goods less the cost of conditioning, that is to be compared 

with the^ sound value in order to ascertain the proportion of loss, for the cost 
of conditioning is recoverable under the suing and labouring* clause (I'TOiwis v. 
Boulton (1895), 65 L. J. (q. b.) 153) ; as to which, see p. ante. 

(m) Marine Insiu-ance Act, 1906 (6 Edw. 7, c. 41), s. 71 (4) ; and see p. 466, 
post. 


(n) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 71 (3) ; and seep. 463. ante. 
It may be easily shown that, whether the policy be a valued or an unvalued one, 
the underwriter is liable to pay in respect of goods arriving in a damaged 
condition the same percentage of the amount actuallv subscribed by him. 
Thus, if the agreed value be V, the amount subscribed by the underwriter S, 
and the percentage of loss t per cent, then the measure of indemnity is 

T — , .. iS 7* 

ibb 


r, and the underwriter is liable for 


V X -y 


or 


X S . 


, 

(o) Stevens, Essay on Average in Marine Insurance, p. 150 ; Benecke, Principles 
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articles are insured together in the same policy and each sustains 

the loss must he adjusted separately on each, even 

insured ” be not inserted in the policy (p). l^iAcuy 

When out of a number of packages of goods insured only a few 

a tides 01 pieces m each package arrive sea-damaged, the^sound 

and damaged goods are frequently sold together at the same 

mr?n?th^“* ^n® ^™^«i®hed value at which the sound 

part of the package may sell, owing to the assortment bein<^ broken 

18 not a loss for which the underwriter is liable nor is’ 
-damage?;:-) goods as ^IS^e to be 

diskL ^LcZftZ' '^Olcl at a port of Gods sold at 

than! adjusted as a salva<^eloss 

that IS, the underwriters pay the difterence between the insurable 

agreed value of the goods and the net proceeds of the sale (s). 

adSmeto^ntohl'"'''?- P^'^otice as to the statutory 
and mSsf Pai'tioular average on goods are consistent with Pensions. 

ihe a“ m provisions of Marine 

-\\ru ' Insurar 

"'r 

indemnity is such proportion of the sum fixed by the policy 
vU „ »' «‘= port lost tears lo the iosuiSe 

™vai.,:'i “f, “ ■“ “p °f an 

(2) Mhere part of the goods, merchandise, or other moveables 

r inteiir ;rrhe“' ””‘1^ " 

inuemnity s the insurable value of the nart ln=!f 
ascertained as in case of total loss (0 : ^ ’ 

(3) M heie the whole or any part of the goods or merchandise 

iSaJuJe ’of nf damaged at its destination, the 

easuie of indemnity is such proportion of the sum fixed 
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surarice 
Act, lOOf;. 



i'lemimj (1902), 7 Com. Cas 24 *', ’ A. f +1^' ?’ Brothers v. 

commission, incurred in the sales* by auction of as brokerage and 

IndeLity trni“T43r ^ ^-eckAPrin^ 

proceeds ” in tClTst°6entenM*’of’s"^T »‘'®“sthat “gross 

tases where the goods have be^ sold. ^ ^ “ gross value, ” in 

H.t. — xvn. 


H H 
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Apportion 
ment of 
valuation. 


Over net 
arrived sound 
values. 


As to partial 
loss on ship. 


by the policy in the case of a valued policy, or of the 
insurable value in the case of an unvalued policy, as the 
difference between the gross sound and damaged values at 
the place of arrival bears to the gross sound value (m) : 

(4) “ Gross value ” means the wholesale price or, if there be 
no such price, the estimated value, with, in either case, 
freight, landing charges, and duty paid beforehand ; 
provided that, in the case of goods or merchandise 
customarily sold in bond, the bonded price is deemed 
to he the gross value. “ Gross proceeds ” means the actual 
price obtained at a sale where all charges on sale are paid 
by the sellers (!/). 

Where different species of property are insured under a single 
valuation, the valuation must he apportioned over the different 
species in proportion to their respective insurable values, as in the 
case of an unvalued policy. The insured value of any part of a 
species is such proportion of the total insured value of the same as 
the insurable value of the part bears to the insurable value of the 
whole, ascertained in both cases as provided by the Act (r). 

Where a valuation has to be apportioned, and particulars of 
the prime cost of each separate species, quality, or description of 
goods cannot be ascertained, the division of the valuation may be 
made over the net arrived sound values of the different species, 
qualities, or descriptions of goods (>r). 

(iii.) In case of Partial Loss of Ship. 

921. Where a ship is damaged, but is not totally lost, the 
liability of the underwriter is determined by the following rules 

The measure of indemnity, subject to any express provision in 
the policy, is as follows : — 

(1) Where the ship has been repaired, the assured is entitled 
to the reasonable cost of the repairs (a), less the customary deduc- 
tions, but not exceeding the sum insured in respect of any one 
casualty {h): 

(2) Where the ship has been only partially repaired, the assured 
is entitled to the reasonable cost of such repairs, computed as 
above, and also to be indemnified for the reasonable depreciation, 
if any, arising from the unrepaired damage, provided that the 
aggregate amount shall not exceed the cost of repairing the whole 
damage, computed as above (?;) : 

(3) Where the ship has not been repaired, and has not been sold 
in her damaged state during the risk, the assured is entitled to be 
indemnified for the reasonable depreciation arising from the 
unrepaired damage, but not exceeding the reasonable cost of 
repairing such damage, computed as above (h). 


(m) See note (i), p. 465, ante. 

(y) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 72 (1). 

(zy) Ihid.y s. 72(2), For definition of “sound value,” see p. 464, ante. _ 

(a) As to the nature of the repairs which the assured is entitled to reqime,. 
see A(jenoi'ia Steamship Co. v. Meirhants' Marine Insurance Co. (1903), 8 Com- 
Cas. 212. 

(b) Marine Insui’ance Act, 1906 (6 Edw. 7, c. 41), s. 69. 
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922. As regards the last rule(c), ife deals only witli the case 
wheie the ship has not been repaired and has not been sold in her 
damaged state during the risk. Where the ship after sustaining 
an average loss is sold by her owner unrepaired, he is entitled to 
recover the estimated cost of repairs less the usual deduction, not 
exceeding the depreciation in value of the vessel (d). 

customary to deduct one-third from tlie whole expense, 

both of labour and materials which the repairs have cost, unless 

the ship be a new ship. _ This deduction is termed “ deducting one- 

thud new for old, and is made because the repairs will generally 

make the ship a better and more valuable vessel than she was 

before she was damaged (cj. But this rule is subject to certain 

exceptions and modifications which are sometimes expressed in 

dauses contained in the policy, or are implied by reference to the 

lork-Aiitwerii Lules, or, when these are not incorporated, by the 

rules usually followed by average adjusters, and contained iii the 
institute clauses {/). 

924. This deduction, liowever, is not made in the case of a new 
ship on her first voyage. Whether the vessel be or be not on her ' 
hrsd voyage is a question of fact, as to which, if any general principle ‘ 
at all can be laid down, it is that she is on her first voyage at the ' 
line of the damage if the damage takes place at any part of what 

mejrl? ^onsideied an integral voyage out and home at the com- 

Etp into account the 

an old ship be newly repaired immediately before sailint' on the 
\oyage on which the loss takes place, and the loss falls exclusively 
on the new materials, the deduction of one-third new for old seems 

h^fA'l T-’u ^ oiPerwise if the damage can only be proved 

to fall chiefly on the new part (/). c piuveu 

925. When old materials are thrown aside in makiim the r 

tE^to ^ Ip is first to deduct the third! and v: 

Bien to deduct the value of the old materials, and this seems on 

(r) Insmancc Act, 190(1 (0 7, c. 41 ), s. (Ji) (:i). 

“s'S “it,”'??” 

W_Asto the operation of L (is 79 ) 4 Ap,. 

Lah. jKr Lord Llackijuun, at p. 702 . ^ App. 

1 ' ) As to tlio ^ ork“ Ad t \v Gi*i) ^ 

As to me bcAituto Clauses, soi note ft ) ^.'040; 

206? *^"**’*' “ '■ y b’. & r. y‘ 2 ;j ; J’iric V. .Steele ( 1 S 37 ), 8 C. &P. 

(/<) Stevens, Essay on Average in Marine Insurance n 179 

cledfttn!;'"ft”?thhd'!foft The 

as-svired Ijy no f inif ,,f uj ^ made m certain cases where the 
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expenses of 
renaoYal. 


Apportion- 
ment of 
expenses 
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owner and 
repairs for 
which under- 
writers are 
liable are 
simul- 
taneously 
executed. 


principle to be the correct rule (j). It is also the practice in this 
country to make the same deduction for any increased expenditure 
which may be incurred in raising funds for the repairs, such as the 
marine interest on a bottomry bond, but this practice seems incon- 
sistent with principle, inasmuch as the interest has not any effect in 
enhancing the value of the ship (A). 

It is sometimes reasonably necessary to remove a vessel from a 
port of distress to another port for the purpose of repairing her. 
In such a case the expenses incurred in and about such removal 
are in practice made payable by the underwriters (Z), and this 
practice seems right, inasmuch as these expenses being necessary in 
order to repair the vessel may be properly considered as part of the 
cost of repairs. 

926. In cases where, as mentioned above in dealing with the 
memorandum (/?z), repairs of sea damage for which the underwriters 
are liable, and also repairs the cost of which has to be borne by the 
owners such as wear and tear etc., are executed simultaneously, 
the question arises whether the underwriter is or is not liable for 
the whole of the expenses which would have been necessary for 
repairing the sea damage. 

In general, the underwriter is liable for the whole of those 
expenses, and is not entitled to make any deduction on the ground 
that the shipowner has availed himself of the ship being in dock 
as a convenient opportunity for doing repairs or other work for 
which the underwriters are not liable. Thus where during the 
voyage insured a vessel is damaged b}^ a peril insured against, and 
is put into dry dock for necessary repairs, and the owners, without 
causing delay or increased dock expenses, take advantage of her 
being in dry dock to have the survey made for renewing her 
classification, the expenses of getting her into and out of dock, as 
well as the necessary expenses incurred in having the use of the 
dock, will fall on the underwriters alone, and will not be apportioned 
between them and the owners (n). 

( /) McArthui’, Contract of Marine Insurance, 2n(l ed., p. 214 ; Lowndes, Law 
of Marine Insurance, s. 296. 

[k) McArthur, Contract of Marine Insurance, 2nd ed., p. 214 ; compare Rosetto 
V. Gurney (1851), 11 C. B. 176. 

(/) See rules of practice of the Association of Average Adjusters, Arnould on 
Marine Insurance, Appendix D. 

(m) See p. 462, ante. . 

(n) Riidbon Steamship Co. v. London Assurance^ [1900] A. C. 6. It is 

difficult to reconcile completely Marine Insurance Co, v. China Transpacific 
Stea^nship Co. (1886), 11 App. Cas. 573, with the Steamship Co. v. London 

Assurance^ supra. As to the grounds on which it has been thought possible 
to differentiate the two cases, see The Ilaversham Orange^ [1905] P. 307, per 
Collins, M.R., at p. 314, and the Ruahon Steamship Co. v. London Assurance, 
supra, per Lord Brampton, at p. 16. See also the discussion of this_ point 
in Arnould on Marine Insurance, s. 1035. The effect of the decision in 
Marine Insuraiice Co. v. China Transpac.ifk Steamship Co., supra, has been 
considered in dealing with measure of indemnity ; see p. 462, ante. In The 
Ilaversham Grange, supra, the facts were as follows : — In order to effect 
repairs necessitated by two collisions for which the owners of two wrong- 
doing vessels were liable, the plaintiffs, the owners of the damaged vessel, put 
her into dry dock and proceeded to repair at the same time the separate damage 
sustained in each collision, and it was held that the defendants, the owners o 
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927. As regards the repairs themselves, the assured is entitled 

to have his ship repaired with materials and workmanship corre- Measure 

spending to the original work, and if the repairs are done in such a of Loss 

manner that the ship is a less valuable ship than she was originally, 
the assured is entitled to claim, in addition to the cost of repairs, Usurers 
compensation for the diminution of the value of the ship (o). are uiabie 

928. As to successive losses happening during the currency of repairs. 

the same policy, the previously existing law is embodied in the As to 
Act(j)) as folloM’S : — successive 

(1) Unless the policy otherwise provides, and subject to the 

provisions of the Act, the insurer is liable for successive losses, 

even though the total amount of such losses may exceed the sum AcTitoT 
insured (q). 

(2) Where, under the same policy, a partial loss, which has not 
been repaired or otherwise made good, is followed by a total loss, 
the assured can only recover in respect of the total loss(r/). 

Nothing in this provision aftects the liability of the insurer under 
the suing and labouring clause (tj). 


929. If a ship is actually repaired during the currency of the 
policy and is afterwards, but before the expiration of the policy, 
totally lost, before arriving at her port of destination on the insured 
voyage, the cost of such repairs may be recovered in addition to 
the total loss (r) ; but where no such repairs have been made the 
particular average loss is merged in the subsequent total loss, and 
the assured can only recover under the policy as for a total loss (s). 
It follows that it is only at the moment of the exjiiration of the 
pohey that the liability of the underwriter for a partial loss is 
definitely determined (t). Thus if a ship warranted free from 
capture sustains an average loss and is afterwards, before any repairs 
are done, captured, the underwriter would not be liable at all under 
the policy, not for the average loss, because it is merged in the total 
loss, and not for the total loss by capture, because the insurance was 
warranted free of capture (a). But this doctrine of mer"er aiiplies 
only to a case where the partial and total loss both occur duriim the 
currency of the same policy. Thus, suppose a ship is insure^d by 
two policies— one at and from London to Calcutta and for thirty 
days after arrival, and the other a valued policy at and from 
Calcutta to England. During the currency of the first policy she 
sustains serious damage and is kept afloat only by continual 


Repairs to 
total loss. 


one of the wrong-doing vessels, were liable for a proportion of the drv dockinir 
an^d incidental expenses. Tins case had, tlierefori. nothing to do tath hismancf 

V. d/onhe/aswrnaceCo. (1903), S Com. Cas. 

f'JVr’ 1900 (0 Edw. 7, c. 41), s. 09 (2). 

(p) Marine Insurance Act, 1900 (0 Edw. 7 c 411 ^ ^ 

IhuL, s. 77. ' * 

paid the owner ha.s not 

Lfraverwith their cost lias been 

i?) c' J'. «• p- ««s. 
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pumping until she arrives at Calcutta, where she is placed in dry dock 

for repairs. After part of the repairs have been carried out and 

after the expiration of the first policy she is totally destroyed by 

fire when in dry dock. In these circumstances the assured would 

be entitled to recover under the first policy the full amount of the 

partial loss repaired or unrepaired, and under the second valued 

policy he would be entitled to recover the full amount insured as for a 
total loss (f). 


(iv.) In case of Partial Loss 



930. The rule as to the amount recoverable for a partial loss of 
freight is laid down in the Act as follows (a) 

Subject to any express provision in the policy, where there is a 
paitial loss of freight, the measure of indemnity is such prouortion 
of the sum fixed by the policy in the case of a valued policy, or of 
the insurable value in the case of an unvalued policy, as the 
piopoition of freight lost by the assured bears to the whole freight 
at the risk of the assured under the policy (a). 

Although it is only the net freight that is really lost by the 
assured, the insurable value is the gross freight at risk, plus the 
charges of insurance (/>). 


931. Freight is generally insured in valued policies, and in such 
case where only part of the full cai’go to which the valuation was 
intended to apply was on board or contracted for at the time of the 
loss, the underwriter is liable only to pay on such proportion of the 
amount insured as the part of Ihe cargo on board, or contracted 
for, bears to the full intended cargo (r), When the policy on 
freight is an unvalued policy, and only part of the cargo is on 
board or contracted for at the time of the loss, and that 2 ^art is 
totally lost, the underwriter is liable only to })ay the actual 
amount of freight which would have been earned by the carriage of 
that part, together with f)remiums and cost of insurance (^/). 


(v.) In respect of Liahility to Third Party. 

932. A\ here the assured has effected an insurance in express 
terms against any liability to a third party, the measure of indem- 
nity, subject to any express provision in the policy, is the amount 
paid or payable by him in respect of such liability (r). 


(v) Lidyett V. Sfcretan (1871), L, 11. 0 C. P. (ilG; compare Jiarl’cr v. Janson 

(18(38), L. R. <3 C. P. 303; ]\ oodside v. Glole Marine Insurance Co.. flS96] 1 
Q. B. 105. ^ 

M Mai-ine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 70. 

(h) Ihid.^ s. 16 (2); see 2'>. 070, ante. This rule was first established by 
evidence of usage see (Palmer v. Jllaek-hurn (1822), 1 Bing. 01; Vnited i^taies 
Shipping Co. Empress Assurance Corpm'ation, [1907] 1 K. B, 259 ; affirmed, 
\vithout deciding any question of law, [1908] 1 K. B. 115, C. A.), 

(c) Forhes v. As})inall (1811), 13 East, 323; Denoon v. Home and Colonifd 
Assurance Co. (1872), L. E. 7 C. 1*. 341; Tlte Main^ [1894] P. 320; compare 
Tohin V. Harford (1804), 17 C. B. (x. s.) 52S, Ex. Oh. (policy on cargo). 

(d) Foi'hes V. Coivie (1808), 1 Camp. 520; Foi'hes v. Aspinall, sujma, jter Lord 
Ellenborough, C.J., at p. 320, See further, as to commencement of risk on 
freight, p. 392, ante. 

(^ Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 74. 
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A carrier of goods, as already noticed, has, as a bailee, an insur- Srct. m. 
able interest in the goods themselves ; but he may also expressly Measure 
insure against the liability he may incur to the owner for loss(/). of Loss 

for which 

(vi.) Jti resjicd nj' (leiieral Arerarje and Salrai/e Cliari/e!*, and atlicr (.'ases. Insurers 

933 . As to the measure of indemnity in cases of general average 
contributions and salvage charges, the Act (//) provides as follows : — Erasure of 

(1) Subject to any express provision in the policy, where the generai'^^ 
assured has paid, or is liable for, any general average contribution, avcMai,^e oon- 
the measure of indemnity is the full amount of such contribution, if tributioa or 
the subject-matter liable to contribution is insured for its full con- 
tributory value; but, if such subject-matter be not insured for its Marine* 
full contributory value, or if only part of it be insured, the insmanr'e 
indemnity payable by the insurer must be reduced in proportion to 

the under-insurance, and ^Yhere there has been a particular average 

loss ^vhieh constitutes a deduction from the contributory value, and 

for which the insurer is liable, that amount must be deducted from 

the insured value in order to ascertain what the insurer is liable to 
contribute (^/). 

(2) _ 'Where the insurer is liable for salvage charges the extent of 
his liability must be determined on the like principle (//). 

Ihe contributory value and tlie insurable value may evidently be 
different, inasmuch as the former is generally the value at the port 
of adjustment, whereas the latter is the value at the commence- 
ment of the voyage, and the above rule provides for the case 
where sucli difference exists (//). 

934 . The Act (i) contains the following general provision : — General 

A\here tliere^ has been a loss in respect of any subject-matter not provision. 

expiessly ju'ovided for in the foregoing (/. ) provisions of the Act the Marine 
measure of indemnity shall be ascertained as nearly as may be in insurance 

accordance witli tliose provisions in so far as apifficable to the 
particular case(/). 

Sect. 1-5 . — lotaJ Ross, 


8ub-Si-:( T. 1. — J,i Ocu<mL 

(i.) J)istinr(,'on between Artnaf ami i ‘ondrudire Total Loss. 

935 . A loss may be either total or partial. Any loss other than Distinction 

a total loss is a partial loss. A total loss may be either an actual between 

total loss or a constructive total loss (/). actual and 

* constructive 

' total loss. 

(/) See ]) .iOi), ante. As to whether an insurance by a carrier is an 
insurance on the goods or an insurance against liability to the owners thereof, 

stri. cHon ( f'"” ''V h'. B. on, C. A. As to the con- 

L E Tq. B -I ^ - dy-c V. yv-eiomr</(lSTl), 

b/) Marine liisuranco Act, 190(i (0 Bdw. T, c. 41), s. 7:i. 

riunoi I'lincijde was applied in Stcamskiji Balmoral Co. v. Marten, 

p. 402 ante t^'catmeiit of value at the port of adjustment, see 

(i) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 75 (1). 

(k) See pp. 402 et seq., ante. < a 

(0 See pp. 472 et se>j., 480 et seg., jmt. 
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In the case of an actual total loss (which is also commonly called 
an absolute total loss) the assured is entitled to recover from the 
underwriter the whole amount subscribed by him without giving 
any notice of abandonment ; whereas in the case of a constructive 
total loss the assured, being at liberty to elect whether to treat the 
loss as a total or a partial loss, cannot recover for a total loss 
unless he has given due notice of abandonment. 

As it is by no means certain that the provisions of the Act(m) 

relating to this subject have not altered the law in some material 

respects, it is necessary to set out those provisions, and to compare 

them with the law as it stood at the time of the passing of the 
Act (n). 

(ii.) Actual Tctal Loss in case of Slap or Goods, 

9o6. The following are the provisions of the Act (n) relating to 
the distinction between an actual or absolute total loss and a 
constructive total loss. 

Where the subject-matter insured is destroyed or so damaged as 
to cease^ to be a thing of the kind insured, or where the assured 
is irretrievably deprived thereof, there is an actual total loss(o). 

Subject to any express provision in the policy, where the subject- 
matter insured is reasonably abandoned on account of its actual total 
loss appearing to be unavoidable, or because it could not be pre- 
served from actual total loss without an expenditure which would 
exceed its value when the expenditure had been incurred, there is a 
constructive total loss {p), 

937. In the cases covered by the above definition of an actual 
total loss, as it is impossible for the assured to treat the loss as a 
partial loss, he has no election to make, and therefore need not give 
any notice of abandonment {q). 

On the other hand, in cases where there is no actual total loss, 
but where a prudent man not insured would decline any further 
expense in prosecuting an adventure the termination of which will 
probably never be successfully accomplished, the assured may, for 
his own benefit as well as that of the underwriter, treat the case as 
one of a total loss, and demand the full sum insured. But if he 
elects to do this, as the thing insured, or a portion of it, still exists 
and is vested in him, the very principle of the indemnity requires 
that he should make a cession of all his rights to the recovery of it, 
and that, too, within a reasonable time after he receives the intel- 
ligence of the accident, so that the underwriter may be entitled to 

(m) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 56 (1), (2). 

(n) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), which came into operation 
on 1st January, 1907. 

(o) Ibid., s. 57 (1). 

(p) Jbid., s. 60 (1). For the remaining clauses of s. 60 (ibid.), see p. 481, 
post. 

{q) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 57 (2), which is evidently 
intended to reproduce substantially the statement in Lord Auinger’s judgment 
in Boux V. Salvador {\SS6), 3 Bing, (^^ c.) 266, Ex. Ch., that “ there is an absolute 
total loss where the thing insured is wholly destroyed or annihilated by the 
perils iusuied against or is by the same perils wholly and irretrievably lost to 
the assured, so that it is totally out of his power or that of the underwriter to 
procure its arrival.” 
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all the benefit of what may still be of any value ; and that he may, 

if he pleases, take measures, at his own cost, for realising or 

increasing that value (/•). In all these cases, not only tlie thing 

assured, or part of it, is supposed to exist in specir, but there is a 

possibility, however remote, of its not arriving at its destination, or 

at least of its value being in some way affected by the measures that 

may be adopted for the recovery or preservation of it. If the 

assured prefers the chance of any advantage that may result to 

him beyond the value insured, he is at liberty to do so, but then 

he must also abide the risk of the arrival of the thing insured in 

such a state as to entitle him to no more than a partial loss. If, 

in the event, the loss should become absolute, the underwriter is 

not the less liable upon his contract because the insured has used 

his own exertions to preserve the thing assured, or has postponed 

his claim till that event of a total loss has become certain which 
was uncertain before (sj. 

_ 938. In accordance with the first branch of the statutory defini- 
tion of an actual total loss (/), if a ship be wrecked and dismantled 
so as completely to lose her character as a ship, and to become a 
mere congeries of materials which could be used for rebuilding the 
\essel, theie is an actual total loss of the shi 2 ), even if the wreck be 
brought to the port of destination (a). 


(r) As to the commercial considerations on which the doctrine of constructive 
total loss IS tounded, see 6'oss v Withers (IToS), 2 Bun-. 683, per Lord 
^LansI’IELD, C.J.j find JIcdhiHou v- lilcudcs 2 Hurr 1198 

O ntnn o.c'' 0 :"'“' AbINGEE, 
C.J., at pp. 286, .8(. ihin IS the leading case on actual and constructive total 

losses. It should ho noticed that the only points actually decided in this case 
are :-lnrst that the warranty free from average in the memorandum has only 
the ettect ot excluding an indemnity for a partial loss, and that whether there 
IS a partia loss or not must be detm-mined independently of the memorandum. 
Secondly, that if goods insured are damaged to such an extent that they cannot 
be made ht tor transhipment and carried to the port of destination without 
being totally destroyed, or damaged to such an extent as not to arrive in specie 
then, U the assm-ed receives the new.s of the damage to the goods and of thei^ 
sale at the snmo tune he may recover as for a total loss without notice of 
abandonment. It is to be further observed that the insimance in lionx v Sal radar 
supra was 011 goods and not on ship, though there are certain dicta in that cele- 
brated judgment (see p. 286, dnd.) to the effect that if the ship be so damaged 
that she cannot be repaired so as to be capable of proceeding to her port of 
de.s Illation, there is an absolute total loss of the ship. These obiter dicta m-e 11 

'1 ool also with the Marine 


Insumnee Act,. 1906 (6 Edw 7, c, 41), s. 57 0): ' 

if repau- were suKstituted for- dc.stination.” It 


would seem to bo correct 
may tm-ther be noticed that on carefully comparing fif,/., ss 60(11 61 (as to 
which see p. 478, post), it will be found that they arl not completelv consistent 
^th each other. It would have been probably more correct to Lve stated 
tte grounds on which a constructive total loss may be founded and then to 

unless due notice of abandonment be ghL® “ constructive total loss 

m Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 57 (1) ; see p 472 ante 

{u) Cambrvhje V . Atuhrion (1824) 2 B. & C fiQl AAl Ai' ' 

host I’n p 01Q 1 V* vV ^^cts of this case are 

Son fwh„U.r .igi,, orV,.„s) th.t’ if 

Allen V Sinnriifi W "R A'- P "2*1 t n' m” ^ SOG albO^ OH tlll 3 point, 

^uen V. bi«jtu€ (1828), 8 B. C, obi, per Lord Telntekden, C.J., at p. 564; 
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Again, if a ship is so injured that she cannot sail without repairs 
and cannot be taken to a port at which the necessary repairs could 
be executed, there is an actual total loss, for that has ceased to be 
a ship which never can be used for the purposes of a ship (v). 

On the other hand, although the ship be so seriously damaged as 
not to be worth repairing, still, if she can be taken to a port, and 
lepaiied, there is no actual total loss unless she is so broken up as 
to have completely lost her character as a ship (w), 

939. Similarly if the insured goods are so damaged by the 
penis insured against that they have in a mercantile sense lost their 
oiiginal character, and are not saleable under their ordinary denomi- 
nation, or that they exist only in the form of a nuisance, this is an 
absolute total loss, and this is so even if the goods liave reached 
then port of destination. Thus if hides which are insured be so 
damaged by perils insured against that they have changed their 
foun and can be sold only as glue, manure, or ashes, there is an 

actual total loss of the hides whether or not they have reached 
their port of destination (x). 

940. ^\here goods reach their destination ui specie, but by 

reason of obliteration of marks, or otherwise, they are incapable of 

identification, the loss, if any, is partial, not total, all the owners 

of the goods which cannot be identified becoming tenants in 
common (//). 

Perishable goods are, as has been stated («), generally insured 

free of average,” and this clause amounts to a stipulation that 
the underwriter is not to be liable for anything short of a total 
loss. Thus the question whether the underwriter is liable for a 
total loss of the insured goods generally arises in cases where they 
are insured free of average. But whether the loss is to be held 
total or partial within the meaning of the clause depends entirely 
on the general principles regulating the matter, for the clause does 


better reported, Dan. & LL 1S8, at p. 192 ; Steieart v. Greenock Marine Insvrance 
ro, 0848). 2 11. L. Cas. 159. 

(r) Barker v. Janson (mS), L, E. 3 C. P. 303, per WlLLES, J. ; Moss v. 
Smith (1850), 9 C. 13. 94, per Maule, J., at p. 102. 

(/w) Barker v. Janson, supra, per AViLLES, J. ; Martin v. Crokatt (1811), H 
East, 405; Beil v. Mixon (1810), Holt (x. r.), 423 ; Flernimf v. Smith (1848), 
1 11. L. Pas. 513 ; Knicjht v. Faith (1850), 15 d B. 049. The proposition last 
nientioned in the text is, however, subject to a further proposition which is 
discussed later on (see p. 470, post), that if, after a constructive tobd loss, there 
is a justifiable sale by the master, no notice of abandonment need be given, at 

any rate where the news of the loss and sale reach the assured at the same 
time. 

(.r) Bonx V. Salvador (1836), 3 Bing. (x. c.) 200, 277, 278, Ex. Ch. ; Burnett 
v. Kensiuj^^ton (1797), 7 Term Eep. 210, 222 ; Dijson v. Bowereft (1803), 3 Bos. & 
P. 474, 470, overruling the decision of Lord AIaxseield in Cockimj v. Fraser 
(1785), 1 Park on Marine In.surance, 8th ed., p. 247 ; Colofjan v. London Assurance 
Co. (1816), 5 M. & 8. 447, 4o6; yl.'j/hr <f* Co. v. Blundell (1895), 1 Com. Cas. 71, 
185, C. A. ; Saunders v. Barimj (1870), 34 L. T. 419; Montreal Li<jht, Heat, and 
Fowe-r Co. v. Sedgirick, [1910] A. C. 598, P. C. (cement destro 3 'ed by toge being 
submerged, a total loss of the goods “by total loss of vessel ”)• 

{y) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 50 (5) ; Spence v. Union 
Marine Insurance Co. (1868), L. E. 3 C. P. 427. 

^a) See p. 458, ante. 
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not in the least vai*y the rules which determine whether a loss is 
partial or total, or whether notice of abandonment need be given 
to make the underwriters liable (/y). 

On the other hand, no amount of damage to the insured goods 
will constitute an actual total loss unless their damage involves 
their total destruction in specie. Thus, if wheat valued at 1*1,000 
is insured free of average from Waterford to Liverpool, and the ship 
is run aground to prevent her sinking and in consequence her ljull 
is completely under water every high tide, still, if any portion of the 
wheat can be got out of the ship and can be sent on to Liverpool 
so as to be sold there as wheat, although at a price less than its 
freight, the assured cannot recover as for a total loss without giving 
notice of abandonment (r). 
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941. In general there Ls no total los.s of the in.sured goods 
unless there is a total loss of all of them (d). The only exception 
to this rule is where the contract contained in the policy is severable, 
either by reason of express stipulation in the policy or because the 
goods are separately valued, or because the insured goods consist of 
separate articles wholly distinct in their nature so that they must 
he considered as separately insured. 

As an illustration of the last of these cases, suppose that the 
master of a ship insures TlOO on his effects on hoard free of 
average, and, the ship having taken tire, he succeeds in saving his 
chronometer hut the rest of his effects to the value of TOO are 
ljurnt, the saving of the chronometer will not prevent the master 
from recovering the loss of his other effects (<-). 

942. In accordance with the second branch of the statutory 
definition ( J ), there is an actual total loss where the assured is irre- 
trievably deprived of the subject-matter insured. Thus, if the ship 
founders in mid-ocean, and there is no chance of raising her or the 
goods on board of her, this constitutes an actual total loss of the 
.ship and goods. If, on the other hand, thei'e is a reasonable 


(h) V. I^nlrculor ;) |!in-. (.V. c.) L’GU, 277, 278, Ex. Ch. A.s to what 

iiniouiits to a total lo.ss of disbursoiiieiits under a policy on disbur.^ement- 
“ free from .'ll! a\erap:e,” sec Luwther w. ISIark {UHn), (iCom. C'as. isn; C. A. 
As to tuG CtXscs ill which notice ot iibcUidoiiiiiGiit is necossarvj see ]). 481 ifo^t 
[(■) Awhi-soh V. Itwiat Krrkfini/e Assiiranre ('u. (KSU.'i), 7 Ea.st, 88 ; (.Urn!, in, ,1, am 
V. MariUmt L,s„ra,„e 7'- 2 ]. 1!. 2.77; IMIwn, v. J'crwn (181(1), 7 

taunt. l,)f ; Aaroia Ilwtilui, (18o()), 9 C. ]i. bO ; M‘Aii<lreii:s v. Vaii<//iii,i (179,8) 
11 ark on Marine Insurance, 8th od., p. 2,72 ; Ma.H,,,, v. Skai-ra,, (1780), 1 Park on 
Marine Insurance, 8th ed., p. 2,78, overniliiip; the decision of Yoi:ke C J at Nisi 

hr. ^ ' I- proposition in the tc.xt does not, however, as is 

IT f' VT Iff’ff'y to case where there is a constructive 
total loss of the goods dm-in- the insiu-cd voyage and they are jmsfifiablv sold 

tho^Lm^Pmo damage and the sale reach the assured at 

flsfL^'l "7 l/' O'-erruling n,„u v. MilfoM 

/V 7 It) Lust, ao9, and the duta in some earlier case< 

iq m S C. 15. (xx s.) m. See'Mailne Insurance Act, 

a, u Ti i’ ‘ ’ ‘ *1 provisions of which are dealt with at p. 800, 

ante ilio law on this subject is further illustrated by the following cases : — 

TllT nitrifT Tr Cmynration (1839), 5 & \V. ,709; Antcoidle v. 

A/ i* (187 0, 2 11. A X. 719 ; Wilkinson v. (1877) 8 C. B. (x. 1) 80. 

(/) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 77 (2) ) see p. 472, ante. 


A loss of part 
of the froexis 
does not con- 
stitute a total 
loss, unless 
the contract 
of insurance 
is severable. 


Actual total 
loss where the 
assured is 
irretrievably 
deprived of 
the subject- 
matter 
insured. 
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chance of raping the ship or goods, although only at a very great 

outlay , this is not an actual, but only a constructive total loss (a). 

Again if the subject-matter insured is captured, condemned, and 
sold, there is an actual total loss (h). ^ ^ 

concerned in the adventure is missing, and 
after the lapse of a reasonable time no news of her has been received, 
an actual total loss may be presumed (i). 


(m.) Construciire Total Loss folloived hj JustifialU Sale is Actual Total Loss. 

944 . Where there is a constructive total loss of the subject- 
matter insured, whether ship or goods, and this is followed by a 

ustifiable sale by the master, then, at any rate if the news of the 

loss and of the sale reach the assured at the same time, no notice 

of abandonment need be given, and therefore the loss is treated as 

an actual total loss (k). But it is important to observe that it is not 

the mere fact of sale which entitles the assured to recover for a 

ptal loss without notice of abandonment, for there is no such head 

m insurance law as loss by sale(0. The true ground is that the 

justibable sale has deprived the owner of his property, and there is. 

no ling to abandon, nor any use in giving notice of abandonment (?«). 

perishable goods are so damaged that it is impossible to 

carry them to their destination, and they are left at a port of dis- 

1 ess without being sold there, it seems that notice of abandonment 

s lould be given, since the subject-matter insured is still in existence 

and opportunity should be given to the insurer to deal with it as he 
thinks proper (?/). 

The Act (o) contains no express provision as to a constructive 



constructive total loss, see, further, p. 480, post. 

(/i) ^irinr/er v. A'mjlish etc. Jnsurance Co. (1869), L. P. 4 Q. B. 676 ; affirmed 

rnn T”’ and Scottish Marine Insurance Co. (1870), 5 Q. B. 

599, Ex. Ch. ^ ^ 

(i) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 58; Ilonstman v. 
Thc^nton (1816), Holt (x. i>.), 242 ; Roster v. Beed (1826), 6 B. & C. 19. 

{k) Rouxy. Salvador 3 Bing. (x. c.) 266, Ex. Ch. ; Cossman v. West, 

tossman v British America Assurance Co. (1887), 13 App. Cas. 160, P. C.; 
tobequid Marine Insurance Co. v. Barteaux (1875), L. P. 6 P. C. 319 ; Raime v. 
(1850) 9 C. B. 30, per Maule, J., at p. 44 ; Farnworth v. Hyde (1866), 

T ’ V. Baring (1876), 34 L. T. 419; Bankin v. 

loiter (18/3), B* P. 6 H. L. 83, 102, 157; Australasian Steam Navigation 
Co V. Morse (18/0), L. P. 4 P. C. 222 ; see also Knight v. Faith (1850), 15 Q. B. 
649, and the comments on that case by Blackbukx, J., in Bankin v. Pottery 
supra, at p. 130. As to constructive total loss becoming actual by continuance of 

V. Merchants' Marine Insurance Co. (1885), 52 L. T. 263. 

(/) Gardner v. Salvador (1831), 1 Mood. & P. 116, pei' Bayley, B., at p. 117; 
ISavone v. Iladdon, supra. 

(m) See Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (7), and Kalten- 
hack Y. Mackenzie (1878), 3 C. P. J). 467, C. A., per Coxxox, L. J., at p. 480. On 
thi3 principle, where an insurer has reinsured his risk, no notice of abandonment 
need be given, inasmuch as there is nothing to abandon. 

(n) Kaltenhach v. Mackenzie, sujyra; compare Mansell & Co. v. //oa(7e (1903), 20- 

T. L. P.^ 150 (cattle slaughtered by reason of quarantine regulations preventing 
their being landed). 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41). 
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total loss being followed by a justifiable sale, but the law, as above 
stated, may be deduced from the provision for the case where the 
assured is irretrievably deprived of the subject-matter insured ( p), 
and also from the provision ((/) that '‘notice of abandonment is 
unnecessary where, at the time when the assured receives informa- 
tion of the loss, there would be no possibility of benefit to the 
insurer if notice were given to him’*(r). Whether the sale is 
justifiable or not is a question for the jury, subject, of course, to 
the direction of the judge (s). 

If, for example, the master cannot obtain sufficient funds for 
repairing the ship, and it appears that he will not Ije able to obtain 
them before the ship shall become an actual total loss, he will be 
justified in selling her, and after such sale, the loss may Ije 
treated as an actual total loss(t), provided the assured first hears 
of the loss and the sale at the same time(/0* 

On the other hand, even where a constructive total loss has taken 
place, followed by a sale, the assured may, by his own conduct in 
electing to take the proceeds of the sale, instead of making his 
claim against the underwriters, if he therein' alters the position of 
facts so as to affect their interests, forfeit his claim to recover for a 
total loss (r). 


s 

Total Loss. 

Implied effect 
of Marine 
J nsurance 
Act, UJOG. 



Effect of act 
of assured. 


(iv.) Avit'dl 'Tutal Loss of Frciijhi. 


945. As regards freight, the following preliminary j^oints must in general, 
be borne in mind. 

The underwriter is not liable for tlie loss of freight unless it has 
been proximately occasioned by the perils insured against ; he is 
therefore not liable if the loss was proximately caused by the act of 
the assured (a). 


[p) Marine Insurance Act, 1006 (6 Edw. 7, c. 41), s. 07 (1); see p. 47:1, ante, 
(7) Marine Insurance Act, 1906 (6 Kdw. 7, c. 41), s. 02 (7). 

(r) As the master has no authority to sell the ship or the goods unless the 

danger of an absolute total loss is so imminent that there is no tinm for him 

to communicate with the owners, considerable caution must be iiscd in apply- 

iiig the earlier cases on the subject on account of the enormous increase in the 

facilities for commiuiication. It has also to be noticed that where the assured 

receives information of the loss before there has been any sale, he must in 

general at once give notice of abandonment to the underwx'iters in order to be 

entitled to claim for a total loss; see Kaltenhadi v. Markenzie (1S78), 3 C. P. D. 

467, C. A. As to this point, see the treatment of constructive total loss, at 
pp. 480 et sfq., post. 

(s) Lor the law us to the master’s authority to sell ship or car^-o in cases of 

^ liolnrison v. Clarke 

(18-4), 1 ihng. 44.0 ; Jllount v, Harrison (1827), 4 Bing. 388 ; and title Shipping 
AND Navigation. 

{t) Somfs y. Stftjrne (1830), 4 C. & P. 276, per Tindal, C.J., at p. 283 ; jVorris 
V. lUmnson (1821), 3 B. & C. 196 ; Cannan v. Meahvrn (1823), 1 Bin" ‘-^43 
(j/) See p. 477, ante. ® 

(r) Mitc.helt^. (1787), 1 Term Rep. 608; and see 7 ?omj;v. (1836), 

.>Uing. (N.c.) 266, /;cr Lord ABiNGER,aJ,, at p. 286; All wood v. Henckclliliro), 
4 19 ^4M^^ Marine Insurance, 8th ed., p. 399 ; i^aiinders v, (1876), 34 L. T. 

and the following cases there noticed 

H/vc/ (1804), 5 Last, 388; Hcotiish Marine Insurance Co. v. Turner (1853), 4 

v\- ^-^1* Bedouin, [1894] P. 1, C. A. ; The Alps, [1893] P. 109, as 

distinguished from Inman steamship Co. v. Bischoj} (1882), 7 App. Gas. 670. 
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Position 
on the 

occurrence of 
a constructive 
total loss. 


Marine 
Insurance 
Act, 190G. 


of IhTSa's tTetrtteelf S' ‘SP'"!'* 

loss of insured bill of lading u 

lot?! (p) Ti-,..v^ • 1 ^ iieight if ship and cargo are totally 

«?efe the sh n if ™ ” »' '!>“rt“ed wS 

t..echJp 

nolhinl 1 irL' ‘5nn 1^ ^ is destroyed, and thm-e is 

totalh^Tos ll V u ^“^‘'^““'ssions or profits if the goods are 
totally lost by perils insured against (y). 

(v.) JujJds of the Assured on the Occurrence of a Consfruclire Total Loss. 

consfnicUvp°tnt<if°i*^*"^^ht^”*'° lietails as to ivhat constitutes a 

Act (/?eonHln?H? '‘f ^ occurred. On this subject the 

Act {It} contains the following provisions. 

eithpi^'liw^f? ^ constructive total loss the assured maj^ 

ma Sr n.m-Sl'f iT" abandon the subject- 

actual total lo'i (A. ^ 


s S 'aVto wtiif (1861). 11 c. B. 

Aip will hkve L pSf \ constructive total loss of 

SO earned ouo-ht onlv M ceming the total loss of freight, or whether freight 

Co., Ltd. V. Murton (19oJj! l()'rL!^T.^2S5^ 

(r) Miirme Insiu'auce Act, 1900 (6 Edw 7 c 411 s 57 

M '■• ('^"8).’ 15- 6 H. L. 8;i. ’ 

7 East (^‘f^j’ ,8 478; Ilm-ncastJe v. ,S7'0?'< (1806), 

rl 839 5 W ^ “181 ; see also DeLz v. 

236; Wilson Forste?lmb]\%tlnl% ^ 

M & S 2TS . /w/ / , i’ 2o; compare E'wA v. NmlA (1814), 2 

S;vLf(i8i5): 5 aTTs:^!'’- ' “• * ^• 

n ("C^ Onion 2Iarine Insurance Co. L E 10 P E 125 Ev Ph • 

V, 0 P ’ r ■ M • ’ I'Im? «niPriEG axd NAviOAXioy. ^ ^ 

f llvdr^.C Po '"■'‘y *0“^ of Pi'ofif o“ charter 

^ Ar ■ [1896] 1 Q. B. 123, C. A.). 

A Marine Insinauce Act, 1906 (6 Edw. 7, c. 41). 

W Ihid.,s.Ql. ^ 
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Sr:cT. 


Rights oi 
assured. 


Where the assured elects to abandon the subject-matter 
insured to the insurer, he must give notice of aljandonment. If Total Loss. 

he fails to do so the loss can only be treated as a partial loss (k). 

The assured may then, if he please, treat the loss as a partial 
loss(/); but if he does so, or if he fails to give due notice of 
abandonment, he cannot, unless in the event the loss becomes 
actually total (;»),_ recover for a total loss in respect of the same 
disaster (a). He is not, liowever, prevented from recovering for a 
total loss in respect of a subsequent disaster. For instance, if the 
insuied ship be captured and the assured does not give due notice 
of abandonment, and the ship is afterwards recaptured and lost by 
che peiils of the sea, the assured is not prevented from recoverin'''' 
for a total loss in respect of the second disaster (o) . Horeovei-, it 
seems that there may be cases where a mere prolongation of time 

^ assured is deprived of his property, may have 

the etlect of reviving the right of abandonment on mvin^r due 
notice thereof (yi). 

949. Lnless a difterent intention appears from the terms of the 
policy, an insurance against total loss includes a constructive as 
well as an actual loss {q ) ; and where the assured lirings an action 
for a total loss, he may, unless the policy otherwise provides 

recover for a partial loss (/'). ’ 


Insurance 
against total 
loss includes 
constructive 
loss. 


(vi.) Adcinjiiioit of T(ttal fjm. 

950. At the time of the passing of the Act(.s) it was a doctrine 
of English insurance law that, although a constructive total loss 
had occurred and due notice of abandonment had been given the 
assured could not recover for a total loss, if before action brolmht 

the subject-inatter insured had been restored under such circum- 
stances tliat be might be reasonably expected to take possession of it. 

A total loss was said to have been “ adeemed ” if the loss did 
not continue to be total at the commencement of the action (t). 
ihus, if the ship or goods had been captured, then, although due 

H was given, still if the property was released 

so that the assured might reaso nably be expected to take possession 

(Jc) Marine In.'^urancc Act, l!)U(i ((J Ethv 7 c l\] s /;•» mi tt' / 

Co. of Toronto v. Too/o, [luo.'i] 1 K B. aTG, Jo- Biou uj J at /“m 

I" Aft, 190(1 (0 EJw 7,' 

’ ('A ’ir 7 • / V which see ]>. .EA, aufff and pj). 4m, 4hS et seo jmt 

(/) IIoof/,s;^/e V. (tlohe Marme htsnraitre 1 () R ini- ,ir! ] 

y/LvH/Yi/cc rx (18S'M ‘ Q R \‘ i ^ncersal Murine 

(..) See p. Sete ’ ’ ^ Lllexiiokough, C.J., at p. Id. 

(V) Anderson y- Jioyul Knhan<je Asfinrunre Co. (180,3), 7 East 38 

107-1 ; com,, arc Htrhmtr v 

(0 Henderson (1S81), 7 App. Cas. 49, ,rr Loi'cl Blacksuuk. 


A\demption of 
total loss. 




Explanation 
of doctrine. 
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of it, he could only recover for a partial loss (?t). On the other 
hand, the mere release or restitution of the insured property would 
not have this effect if the assured might eventually have to pay 
more for it than it was worth, and therefore could not reasonably 
be expected to take possession of it (r), 

This doctrine is peculiar to English law. According to the law 
of Scotland, the Continent, and the United States, a constructive 
total loss followed by due notice of abandonment definitely fixes the 
rights of the parties, and the assured’s right to recover for a total 
loss is in no way affected by subsequent events (w), 

Under^ the foregoing provisions of the Act (a) the right of the 
assured in case of constructive total loss to abandon the subject- 
matter insured and treat the loss as if it were an actual total loss 
is apparently unqualified, and although the Act (b) enters with much 
detail into the law relating to constructive total loss and abandon- 
ment, it contains no provision that a constructive total loss is 
adeemed by events which take place after due notice of abandonment. 

The courts will therefore have to decide whether the Act was not 
intended to assimilate the law of England to that of Scotland and 
other countries, so that a constructive total loss followed by due 
notice of abandonment definitely fixes the right of the assured to 
recover for a total loss (c). 

Sub-Sect. 2. — Constructive Total Loss, 

(i.) Statutor// Dejinition. 

951. Whether the conditions prescribed by the Act (d) as 
essential to a constructive total loss are or are not satisfied is in 
each case a question of fact(c). 


(i/) Hannlton v. Mendes (1761), 2 Burr. 1198; Bainhridge v. NeiJson (1808), 10 
East, 829; Taitcrson v. Ritchie (1815), 4 M. & S. 393; Brotherston v. Barher 
(1816), 5 M. & S. 418 ; Natjlor v. Taglor (1829), 9 B. & C. 718. 

(i’) ]\V her V. Henderson (1816), 4 M. & S. 576 ; Cologan v. London Assurance 
Co. (1816), 5 M. & S. 447 ; Holdsworth v. Wise (1828), 7 B. & C. 794; Naylor v. 
Taylor, supra; Barry v. Ahcrdein (1829), 9 B. & C. 411; Ijozano v. Jansmi 
(1859), 2 E. & E. 160 ; Buys v. Royal Exchange Assurance Corporation, [1897] 2 
Q. B. 135 (where it was decided that the doctrine does not apply to a case 
where the restitution of the insured property has taken place after the com- 
mencement of the action and during the trial). 

(w) The English doctrine was disapproved of byLordELDOX,L.C.,in Smithy, 
Robertson (1814), 2 Dow, 474, II. L. ; and Lord Halsbury, L.C., in Sailing Ship 
“ Blairmore ” Co. v. Macredie, [1898] A. C. 593, suggested that it only applied 
to cases of captui’e and similar cases. As to the meaning of a clause “to pay 
a total loss thu’ty days after official news of the embargo or capture, without 
waiting for condemnation,” see Fowler v. English and Scottish Marine Insurance 
Co. {ISQ5), 18 C. B. (X. s.) 818. 

Ta) Marine Insui’ance Act, 1906 (6 Edw. 7, c. 41), s. 61 ; see p. 478, ante. 

(h) Marine Insurance Act, 1906 (6 Edw. 7, c. 41). As to constructive total 
loss and abandonment, see the text, infra. 

(c) If the total loss, whether actual or constructive, is before action brought 
adeemed by the acts of the assured or his servants, the assured cannot recover 
for a total loss, but is entitled to be recouped, under the suing and labouring 
clause (as to which see p. 456, ante), the expenses incurred in saving the 
subject-matter insured (Kidston v. Empire Marine Insurance Co. (1867), L. B. 2 
C. P. 357, Ex. Ch.). 

((f) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (1) ; see p. 472, ante, 
and pp. 481 et seq., post, 

(e) See, for example, Farmvorth v. Hyde (1866), L. B. 2 C. P. 204, Ex. Ch. ; 
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The following provisions on this subject explanatory of the 
general propositions already set out(/) are contained in the Act(y). 
In particular, there is a constructive total loss — 

(i.) Where the assured is deprived of the possession of his ship 
or goods by a peril insured against, and (a) it is unlikely that he 
can recover the ship or goods, as the case may be, or (b) the cost of 

recovering the ship or goods, as the case may be, would exceed 
their value when recovered (y) ; or 

(ii.) In the case of damage to a ship, where she is so damarred 

by a peril insured against that the cost of repairing the damaf^e 

would exceed the value of the ship when repaired (</). ° 

In estimating the cost of repairs, no deduction is to be made in 

lespect of general average contributions to those repairs 

payable by other interests, but account is to be taken of the 

expense of future salvage operations and of any future general 

average contributions to which the ship would be liable if 
__ repaired (g ) ; or 

(ill.) In the ease of damage to goods, where the cost of repairing 

the damage and forwarding the goods to their destination would 
exceed their value on arrival (r/), 

riieie are thus two main grounds on which a constructive total 
loss may be founded. The assured may, by the perils insured 
against, be deprived of the possession of the insured property in 
encumstances which make it unlikely that he can recover it within 
any assignable time. For instance, it may be captured by the 
enemy, or hy the assured’s own Government, or by pirates (h), or a 
ship may be deserted by the master and crew. 

In the second i)lace, although the assured may not be forcibly 

dispossessed of the insured property, it may be so damaged by the 

perils insured against that the cost of repairing the damage or of 

cai lying the_ goods to the port of destination may be so great as 

to make it 111 the mercantile sense impracticable to incur that 
cost 

cases, m order to recover for a total loss, the 
tissuied should give notice of abandonment (J). 

paSlaHySS," “ two points hove ,o be 
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Total Loss. 


Marine 
Insurance 
Act, i<m. 


Two main 
grounds on 
a constructive 
total loss may 
be CouDcled. 




Notice of 
abandonment. 


Uodoconucki v. EliioU (1S7-1), L. E 9 C P -".m Pv PT. ir n c, 
(1811) l:i East, v. 15 ^ast ^ 

Scottish Marine B 599 

(y) Marine Insurance Act, 1906 (6 Edw. 7. c. 41) s 60 12) 

V. Royal E.cnanye 

(t) Moss V. Smith nm), 9 C. B. 94, 103. 


Comparison 
of Marine 
Insurance 
Act, 190G, 
s. GO (1) and 
s. 60 (2). 


} A IT <7 X). lUJ. 

Ill (r (1761). 2 Buit. 1198, 1212 • see n 486 -oost 

(I) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), ’s. 60 (1) ; sef p. 472, 

XJ T . trirTv V ' ^ r > 


H.L.— XVII. 


ante. 


I I 
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In the first place, it sets forth generally the grounds on which 
a constructive total loss may be founded, whereas s. 60 (2) of the 
Act (1) states certain particular instances or illustrations. Thus 
the case of a damaged ship having been salved, and salvage charges 
having to be paid in order to release her, is not mentioned in the 
latter provision (1), but it is covered by the former (q), and there is 
a constructive total loss where the salvage charges, together with the 
cost of repairs, exceed the value of the shiji when rejiaired. 

^ In the second place, there is an essential distinction between an 
msuiance on ship and an insurance on goods. An insurance on 
ship IS a contract of indemnity against damage to, destruction or loss 
of the vessel, but not against the ship being prevented by perils 
insuied against from arriving at her jioint of destination ; whereas 
an msuiance on goods is a contract of indemnity not only against 
damage, but also against the goods being prevented by perils of the 
seas fiom being carried to a port of destination. In other words, a 

loss of the insured voyage by reason of damage to the ship does not 
constitute a total loss of the ship (m). 


(li.) Construdii'c Total Loss of Hhip : Elements to he considered in estimatiiKj 

('ost of Repairs, 


Damage to 
ship may give 
rise to con- 
structive total 
loss. 



954. As regards the cost of rejiairs in tlie case of damage to ship, 
it is clear that in ascertaining whether there is a constructive total 
loss, no deduction is to be made of one-third new for old(//). 

Moreover, if in order to repair the shiji it be necessary to incur 
expenses for the purjiose of obtaining possession from salvors or for 
the purpose of getting her off the rocks, these and other expenses 
for the ike purpose must be taken into account either as cost of 
repairs, or more probably as being necessary for the preservation or 
recovery of the ship (o). Similarly, if temporary rejiairs are to be 
done at a port of refuge in order to enable the ship to be completely 
repaired at another port, both the temporary and the jiennanent 
repairs must be taken into account. In fact it must be always 
borne in mind that s. GO (2) (ii.) of the Act (p) only refers to one 
particular case in which the damage to a ship may give rise to a 
constructive total loss, other cases being covered by the more general 
provision in s. 60(1) of the Act(^/). 


(0 Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 00 (2) ; see p. 481, ante. 

(m) In 6^055 V. Withers (ITuS), 2 Eiut. 0S3; Hamilton v. Mendes (1701), 2 
Burr. 1138, 1209; and Milks v. Fletcher (1779), 1 Doug. (k. b.) 231, Lord 
Mansfield, C.J., expressed the opinion that if the voyage is absolutely lost or not 
worth pui'suing this might constitute a total loss of the ship, but this opinion 
is contrary to the decisions in Role v. Fitzgerald (17o2), AVilles, 041; affirmed 
in House of Lords (1754), 4 Bro. Pari. Cas. 439 ; Rarsons v. R>coti (1810), 2 Taunt. 
303; Falkner v. Ritchie (1814), 2 M. & S. 290; Brown v. Bmith (1813), 1 
Dow, 349, H. L. ; Doyle v. Dallas (1831), 1 Mood. & E. 48, 65; Fhnjlorv. Toykr 
(1829), Dan. & LI. 240, 254. In fact it is now clear law that the loss of thevo 3 'age 
has nothing to do with the loss of the ship. 

{n) Henderson Brothers v. Hhankland <t’ Co., [1896] 1 Q. B. 525, C. A. ; Marme 
Insui’ance Act, 1906 (0 Edw. 7, c. 41), s. 00 (2) (ii.). As to the deduction 
“ one-third new for old,” see p. 467, ante. 

(o) See Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (1), (2) (i.), (ii). 

(p) Ihid., s. 60(2) (ii.); see p. 481, ante. 

(q) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60(1) ; see p. 472, ante. 
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955 . It seems that some of the dicta in the earlier cases in which 
it was held that the cost of such repairs only must be taken 
into account as are necessary to enable the ship to sail in ballast 
to the port of destination, or to be navigable for any trade what- 
ever, _ cannot any longer be considered good law(r), and that all the 
repairs must be estimated which are necessary to make good the 
damage caused by the perils insured against (s). ^ 


956 . In determining whether a vessel has been so damaged by 

give rise to a constructive tota? loss, 

the question has arisen whether the assured is entitled to add 

to the cost of the repairs the value of the damaged vessel, 

or rather of the wreck, for breaking up purposes (t). The 

etleet of a recent decision of the House of Lords (//), over- 

uiling a decision of the Courtof Ap2)eal(/*), is that, as the law stood 

immediately betore the Act (tr) was passed, the assured was entitled 

to make this addition, because the true test was whether a prudent 

uninsured owner would not rather sell the damaged ship than 
repair her. ^ 


Sect. IS. 

Total Loss. 

All rep.'urs 
necessary to 

(hmuL'ti 

4 

insunj'l 
ai,Mir].st rnusi 
be estimated. 

Question 
whether the 
value of the 
wreek is to be 
taken into 
aecourit in 
determinin"- 
whether there 
is a total loss. 


^ (r) ^^00 especially Marine Insurance Act, 19()(J (0 Edw. T, c. dl), s GO f21 fi 
\U.j, and ). dM, a fife. \ i \ ' 

(s) Suer are to bo found in Doijh v. IkiUm (IS.'jl), 1 Mood A- E 4.S ar 
other cases. On the other hand, see the direction of Erle, C.J in Vldu'ini ■ 
(181;), -t C B. GIG and the direction of Kex.xedv. J.. in 
. tmwdnp io.x /t, 07- (1901), 9 Com. ('as. KJI, and in A,,e„„ria 8fea,m!,i,> C 
\ . MiKha.nU Manm- Iniurnan Co. (190G), 8 Com. Cas. 212. If the repairof th 
( amaj^^e caused hv peril of the seas makes it necessary also to repair the decaye 
mr s ol the vessel, no deduction is to be made from the cost of the fiivst-naiie 
lepa.rs on the ground that the decayed parts are also made good (77,, /"i 
An )«<;, whore the judgment in the American case of Ilode y Loiniiw, 

v'lf ;• ' r approved). ^ 

( ) All the authorities bearing uiwn this subject arc collected in the twi 

" TIS-iUK i‘‘ ,Tr .i“"“ C 

< liMo} 1 iv. J>. Ml, c. A., that the value of the wreck was not to h( 

\tZth tCo'^Ta V ^1/ ^7 "“f House of Lords h 

i t tcUt tl i.o. /JJ V. Marihmt' Insuranrt (\)., [ML, fUKlSl A. C 144 Th( 

pi inciple i.s stated by Lord LoREBUity, L.C., at nn 147 i is (i] ’n\ 

ollows: ‘‘Thrs question admits of ready answer as soon a^ it ^ a ’ J 

tamed what is the true test by which a court is to be iLaflv 

.l.ndi„g the ,.e.„l dedli™ ”“(v”h™'’„';eri'’h T.' 

by many hio-h antlmilf.'n ’ , this test has been laid down repeatedly 

dLmdi'it 7 190G -- ^ t'o 

T. L. E. 289 ' steamship Co. v. Jupe (190G), 19 

Insurance Co., Ltd., supra ; see 

% Maill iSSce ’ aS“ mOGMrEdw* 71^ i'T 

1st January, 1907. ' ^ ^ which came mto operation 


on 
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Insurance. 


Sect. 15. 

Total Loss. 


No deduction 
for general 
average con- 
tributions to 
cost of repairs. 


Insured value 
not regarded 
fiu’ purpose of 
constructive 
total loss. 


...When the 
5,-. ''ip is of a 
'' • ^ .'uliar and 
f~ ■ptional 
Nc. iractcr. 

^ Whether the 
chartered 
freight should 
be taken into 
account. 


It is now enacted (a;) that there is a constructive total loss incase 
of damage to a ship, where she is so damaged that the cost of 
repairing the damage would exceed her value when repaired, and 
express piovision is made as to what deductions are and what are 
not to be made in estimating the cost of such repairs. This pro- 
vision is piecise and definite, and was enacted before the decision 
of the Court of Appeal (?/) had been overruled. It is submitted, 
therefore, that, according to the canon of construction to be applied 
to a consolidating statute (a), the value of the wreck, in a case 
governed by the Act (h)y ought not to be taken into account, or in 
other words that the test whether a prudent uninsured owner would 
rather sell than repair has ceased to be applicable (c). 

957. In estimating the cost of repairs no deduction is to be 

made in lespect of general average contributions to those repairs 

payable by other interests, for such contributions, like contributions 

fiom tortfeasors, do not directly aflect the amount of actual 
damage (d). 

(iii.) Llemaiis of RfjMircd Value. 

958. As to the value of the ship, no regard is to be had, unless 

the policy contains some express provision to the contraiy, to the 

sum at which the ship may be valued in the policy. Thus, if the 

cost of repairs would be £10,500 and the marketable value of the 

ship when repaired would only be £9,000, there is a constructive 

total loss although the ship may be valued in the policy at 

£20,000 (c). ^ 

959. Generally the value of the ship with which the cost of 
the repairs is to be compared is her selling price, but in the case 
of a peculiar and exceptional vessel built for lier owners with a 
view to a particular trade, it is evident the market price would not 
aflord a true measure of her value, and it is therefore necessary 
to ascertain what value the repaired vessel would be to her 
owners (/ ), The market value of a vessel depends upon her general 

(x) Marine Insimuice Act, 1906 (6 Edw. 7, c. 41), s. 60 (2) (ii.). 

(y) See note (0, p. 4S3, ante. 

(a) See p. 335, ante. 

(b) Murine Insurance Act, 1906 (6 Edw. 7, c. 41). 

(c) See Arnould on Marine Insm-ance, s. 1124. 

(d) Marine Insurance Act, 1906 (6 Edw. 7, c, 4 1 ), s. 60 (2) (ii.) ; see pp. 481 et seq., 
ante; Kemp YJIalliday {mG), L. E. 1 Q. B. 520, Ex. Ch. ; Uzielli Y. Boston 
Marine Insurance Co. (1884), 15 Q. B. D. 11, C. A. On the other hand, account 
is to be taken of the expense of future salvage operations and any futui'e 
general average contributions to which the ship would be liable if repaired 
(Marine Insurance Act, 1906 (6 Edw. 7, c. 41). s. 60 (2) (ii.) ). 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 27 (4); Young v. Turing 
(1841), 2 Man. & G. 593, Ex. Ch. ; Irving v. Manning (1847), 1 H. L. Gas. 287. 
Policies now sometimes contain the clause that the insured value shall be taken 
as the repaired value in ascertaining whether the vessel is a constructive total 
loss, and the policies of many insurance clubs have a clause barring claims for 
constructive total loss unless the estimated cost of the repairs is equal to 80 per 
cent, of the value declared on the policy, although the cost of repairs may be 
greater than the value of the ship when repaired. See Forwood v. North Wales 
Insurance Co. (1880), 9 Q. B. D. 732, C. A.; North Atlantic Steamship Co. v. 
Burr (1904), 9 Com. Gas. 164. 

(/) See the judgment of Wood, N.-O.fin African Steam Ship Co. v. Swanzy 
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capacity to earn freight, and tlie better opinion seems to be that in 
estimating her repaired value for tlie purpose of a constructive total 
loss, the fact that she was at the time of the loss under a peculiarly 
prolitable charter should not be taken into account (</). 

(iv.) Conitrnrii^'e Total Loss of Goods. 

960 . As to the constructive total loss of goods, it is clear that 

It It be practicable to carry to the port of destination any part, 

however small, of the insured cargo, there is no constructive total 

OSS ( () , it IS equally clear, on the other hand, that any ex lenses 

vluch have to be incurred to enable the goods to be so carriec must 

be taken into account (i)— for instance, not only the cost of 

unshipping the cargo, drying, warehousing and re-shippiim, but 

a so the amoun. of the salvage which may have to be paid in respect 
of the cargo saved (,y). ^ ^ 

961 . As regards the cost of sending the cargo or any part of it 
on It vas decided, before the passing of the Act (/.-), that it was 

rim ortir'bf ^ sending it on at a higher than the original 
ate of fiei„ht which could be taken into consideration (f). The 

coiiectness of this decision was, however, impugned by eminent 

aieiage adjusters, wlio strongly contended that the- whole of the 
OHginal treight, or, if the goods had to be forwarded by another 

_ Cons.denng tlm doub^ to the above-mentioned 

9: k. Oh ^ (1S(33), 4 

\,v) ^QQ Ariiould oil ^ruriiiG Insure « i ]ox r\ri 4i i i 

(Marine Insurance Act, 190(i ((> Edw. 7 o [U s L ^ . 

(A) Jtoseitoy. (1801), 11 C b’i7(J 18 'V lod” \^’f ' P* 

censtructivo total lo'^s A J M ' t ’ what constitutes a 

c in s fio (o\ n\ Marino Insurance Act, 190(i (9 Edw 7 

mssmsmm 

(t) Murine Insurance Act, 1900 (0 Edw 7 c -in r- ^ 

pp. 472, 481, ante. ^ *-• (^) (m.); see 

(./) hut where tlie master hvnothemfp-^ flao t'Ki-.x ot^ i a. 

for repairin<»‘ the shin t]ir> i ^ 4 . j ‘^^4 cargo to pay expenses 

bond are not to L t xke h.nt I i bottomry 

respect a lot by hy 7^0 underwriter does not insure in 

ante). y i [hosetto v. Omiet/, sn 2 )ra ; and see p. 468, 

(lilokTj. E °2 o’ R‘^ 2 l) 4 ,“Ex^Ch supra; Farnworth v. Hyde 

, In Arnould on ^laime Insurance ss 1 1 1 1 -o i. , 

Rides are fully discussed hnt tlTo i ’ J.‘e2— llo9, the arguments on both 

Marine Insu, anw A?t 1 <’)nr i ‘ question now material is whether the 

!nw whicirmusrittoubS'it^^^ rule of 

into force, ^ taken to have oxissted before the statute came 


Skct. 17. 

Total Loss, 


When dam* 
aged goods 

constitute 
constructive 
tutal loss. 


What amount 
of freight has 
to bo taken 
into account ^ 
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Insurance. 


Sect. 15. decision and the explicit language of the Act (n), ic is submitted 
To tal L oss, that the latter (n) has the effect of overruling ^that decision, in 

other words, that according to the principle of construction applicable 
to a consolidating statute (o), the “cost of forwarding the goods” 
to their destination cannot be held to mean merely the excess, if 
any, of the substituted freight over the original freight. 


Constructive 
total loss of 
freight. 



/ 





(v.) Coiistrndice Total Loss of Freiyld. 

962. In applying the definition of constructive total loss (j?) to 
freight the points ■which have already been noticed must be borne 
in mind. First, that there is no total loss of freight merely because 
the expenses of repairing the ship so as to enable her to carry the 
entire cargo would exceed the value of the freight {q ) : and secondly, 
that notice of abandonment is unnecessary wherCi.^^^t the time the 
assured received information of the loss, there would oe no possibility 
of benefit to the insurer if notice were given to him (?’). This latter 
.rule has generally the efiect of rendering notice of abandonment of 
freight unnecessar}^ becaus^^. in almost all cases the insurer would 
derive no benefit from notice t Jng given to him. Thus no decided 
case is to be found in which the a sured has lost his right to recover 
for a totdl loss of freight by reason of his not having given notice of 
d,T:)andonment(s). 


Sub-Sect. 3. — Notice of Ahmdonmerd. 


(i.) Form of Xotic* 


of 

':,^ce of 
I'.lonmeiit. 

TV 

Ci ir' 

\ 

1 must be 'u- 
couditiona . 


963. The notice of abandonment may be given in writing, or 
by word of mouth, or partly in writing and partly by word of 
mouth, and may be given in any terms which indicate the inten- 
tion of the assured to abandon his insured interest in the subject- 
matter insured unconditionally to the insurer [i). 

In order that the abandonment to the underwriter may be valid, 
it must be unconditional and must also extend, unles the contract 
of insurance be severable, to the whole of the ii cerest of the 
assured in the property at risk at the time of the dis. ster so far as 
such interest is covered by the policy. But the policy may be so 


(n) Marine Insurance Act, 1906 (6'Edw. 7, c. 41), s. 60 (2) (iii.); see p. 481, 
ante. 

(o) See p. 33o, ante. 

(p) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (1) ; see pp. 472, 481, 
ante. 

{q) See p. 478, and note (Z<) ibid. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (7). 

(s) See the judgments in BanUn v. Potter (1873), L. E. 6 H. L. S3, and the 
judgment of Erett, J.,at p. 99, ihid.^ where the judge indicated some cases of 
constructive total loss of freight in which in his opinion notice of abandonment 
ought to be given. 

(^) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (2). See Currie <£' Co. 
V. Bombay Native Insurance Co. (1869), L. E, 3 P, C. 72, in which the Judicial 
Committee disapproved of the judgment of Lord Ellenborough, C.J., in 
Parmeter y. Todhunter (ISOS), I Camp. 541. See Thdh/son y. Fletcher (1793), 

1 Esp. 73; Kiny v. Walker (1864), 3 H. & N. 209, Ex. Ch. The question, 
however, will always be whether the conditions of the Marine Insurance Act, 
1906 (6 Edw. 7, c. 41), s. 62 (2), are fulfUled in any particular case, and this is a 
question of constiiiction in which decided cases are of lit*»" use. 
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Sl-X’T. 15. 


framed as to cora^ise several insurances; for instance, .11,000 may 
be insured on su|^s and 1500 on wheat in the same policy, or the Total Loss. 

sugars may be vOTued in the policy at 11,000 and tlie wlieat at 

I'oOO ; in such cases each interest may he separately abandoned (a). 


(ii.) j'ioic trliiu Xoti'C mud he (ilrt.n, 

964. Notice of abanclonineut must lie given with reasonable 
diligence after the receipt of reliable information of the loss, Init 
vheie the information is of a doubtful character the assured is 
entitled to a reasonable time to make im]uirj(/i). 

If the assured receives intelligence of a loss, such as capture or 
arrest \yhich is prum\ jack a constructive total loss, the assured 
must give notice of abandonment immediately on receipt of the 
intelligence (c). Lut if the information be in itself doubtful, or if 
it leave it uncertain whetlier the loss or damage constitutes a pyvnn 
Huk consti active total loss, he ma}' wait in order to verify the 
intelligence or to ascertain the real extent of the loss (d), 

^ 965. If the assured after receiving notice of a disaster which may 
gi\e lise to a constructive total loss prosecutes the adventure, he 
cannot afterwards, when he has ascertained that the damage was 
such as ^\ould have entitled him to treat the loss as constructively 
total, gi\e notice of abandonment. Thus, where the owners of a 
ship whicli was sea-damaged in a foreign port have elected to 
treat the loss as partim, they connot afterwards turn it into a total 
loss by giving notice of abandonment merely because they find 
on the ship’s arrival that she is not worth repairing (c). 

Similail}, if the assured on receiving information that a disaster 
has occurred which amounts to a constructive total loss orders the 


Time wliun 

notiuo nf 

alKindonnioiit 
imist be eive/i. 


"‘1 -Itli eel., 48(i. Whore a vessel is insured 

M 1 th (hlieuMit uudcrwntere, Ciu-h luidcrwnmr who accepts the notice of abandon- 
ment ac(iuires an intere>t in the Mibject-iiiatter insiu'ed or in its jiroceeds in 
the proportion which_the amount subscribed by him bears to the lull value • 
and the assm-ed retains alike interest so far as he is not fully insured ^ee 
Marine Iii^urance Act, lyOd ((i Edw. 7, c. 41). s. 81 ; The L'ommlnM, [1907] 

^ '//l AroUur.’ v. S/,cj,/,enl (1884), 12 E. (Ut. of SessS 204 

?/) Marine Insurance Act, 1000 (0 Edw. 7, c. 41), s. 02 (0). 

(c) jlnat w Royal Exchiuuje As6i'rai,ct (1810), 5 M. A S. 47- Kultenbach v 
Machhue (18,8), ;; C. E. J). 407, 480, C. A. ; Atlivood v. Ikmkdl (1700), 1 Park 

\l P- Aldridye v. Jlell (1810), 1 Stark. 498- 

i y. (1811), 13 East, 004 ; .l/t/fisA v. Aadre.-s (iyi2) 15 East is’ 

Einl97,' lOor P' v. iAimw/i (1821), 3 Brod. & 

(d) (An, on V. Royal Kjxhauyc Assurance Co. (1810), 0 Taunt OS.'i 387 

Fkmina l S ^ (1«08), 9 E«t, 283. In 

that she had 1 p 1’ ‘"fr'’ insured shij) heard from the master 

wciV necessniaf i m o Mauiatius to relit, that extensive repairs 

owners wrnte^nm‘.‘^ he intended to bon-ow money on bottomry. The 

months afterwnr^/^*'*™-'^ i^^- ^’o^rse. The ship was repau'ed, and some 
by the agents b' 1’, England and was at first taken possession of 

would inurh evrop^®!,”"^®""-, ? of repaEs 

underwriters Tt voXh ^“4 the owners abandoned her to the 

jatg_ ■ House of Lords that the notice was too 


A.?5ured in; / 
by prost^,. _ 
eating iiii, 
adveiitarel 
lose his right 
of abandon- 
ment. 
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Insurance, 


Sect. 16. 

Total Loss. 


Acceptance of 
notice of 
abandonment. 


Estoppel. 


» II 


Effect of 
acceptance 
and non- 

acceptance of 
the notice of 
abandonment. 


Capacity of 
master r' 

(i.) After 
notice ; 


subject-matter insured to be sold, he cannot afterwards by virtue of 
gmng notice of abandonment recover as for a total loss (/) 

The assured may even lose his right to treat a loss as a 

master’s unjustifiable delay in 

theieby precluded from giving notice of abandonment to the 
underwriter within a reasonable time(^), 

(iii.) Accejytance of N'otice. 

acceptance of a notice of abandonment may be either 
silE of of the insurer. The mere 

L tL , f u if after receiv- 
^ f r?i be estopped from denying that he 

im V ^ Moreover, such conduct on his part 

S 1 r® ? abandonment has been given, preclude him 

fiom denymg that he has waived his right to such notice (k). 

abandonment is accepted either expressly 
fu y ^ abandonment is irrevocable. The acce])tance of 

e no ice cone usively admits liability for the loss and the sufficiency 

01 the notice (/). ^ 

If the notice of abandonment be not accepted, it is defeasible, 

^ subsequent restoration of the insured property, or bv 
ac s s io\ung that the assured has treated the loss as jDartial and 

^ -But where the notice has been jiroperly given the 
rights of the assured are not prejudiced by a refusal to accept itO?)- 

968. In general the master after notice of abandonment has 
een given acts for the benefit of all concerned in dealing with the 
su ject-matter insured, but where it clearly apjiears that he has 
een acting under the directions or for the benefit of the assured 
exc usively and not for the benefit of the underwriters, the assured 
may leieby forfeit his right to insist on the notice of abandonment, 
or be deemed to have impliedly withdrawn it (o). It must, however, 

(/) Kaltenhuch v. (1878), 8 C. P. D. 467, G. A. 

Pofflr W. R. 401 ; also referred to in Rankin v. 

(18f3), L. R. 6 H. L. 83, 117, 119, 123. 

(5) ; Smith v. Rohert. 

son (1814), 2 I)ow 4/4, II. L. ; Hudson v. Harrison (1821), 3 Prod. & Ring. 97 ; 
Ihelluson y. Fletcher (1793), 1 Esp. 73. v A ^ • o > 

{^) S^hng Ship Blairmore'^ Co. v. jMacredie, [1898] A. C. 593. 

{j) Pyovmcial Insurance Co. of Canada v. Leduc (1874), L. R. 6 P. C. 224 ; 

xVTt (1S81), 7 App. Gas. 49; and see title Estoppel, VoL 

-Alii., p. 39/. 

_ {/.■) See Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (8), and cases cited 
in note (;), supra. ' ^ ' 

(0 Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (6); Smith v. 
Robertson, supyra. ' 

restoration of insured projiertv, see, however, pp. 479 et sea., ante. 

M Marine Insmunce Act, 1906 (6 Ed\v.‘ 7, c. 41), s. 62 4). 

f II- R- Ciis. 513 ; compare Shepherd v. Henderson, 
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be borne in mind that under the suing and laljouring clause the 

master is, notwithstanding the notice of abandoninenl, autliorised 

to take all necessary steps for the safeguard and preservation of tlie 

subject-matter of the insurance, and further that he may in case of 

necessity sell the property and thereby turn the constructive into 
an actual total loss (p). 

The master until notice of abandonment has been given acts 

prima facie as agent of the assured. Thus if a captured ship he 

lepurchased by the master incases where no notice of abandonment 

IS given he acts as agent for the owner, and if he does so w’ithin 

the scope of hisimplieil authority the assured will be precluded from 
recovering for a total loss [q). 

But where notice of abandonment has been given and accepted 
or has become effectual, all the acts of the master for the preserva- 
tion of the insured property from the time of the disaster are 
deemed to have been done on behalf of the underwriters (/■). 

0/ Valid Ahandommnt. 

969. Where there is a valid abandonment the insurer is entitled 
to take over the interest of the assured in whatever may remain of 

theinto proprietary rights incidental 

^ Upon the abandonment of a ship, the insurer thereof is entitled 
to any freight in course of being earned, and which is earned by 
her subsequent to the casualty causing the loss, less the expenses of 
eainuig if incurred after the casualty; and, where the ship is carrv- 

Soods, the insurer is entitled to a reasonable 

caiSr^rio^fO ^^l^^equent to the casualty 

If the insured sliip is abandoned during the voyaf^e, but 
neyertheless succeeds in completing it so far as to earn 'freight 

does not belong either to the shipowner or to 'the 
ndei writer on freight, but, after deducting the expenses of earniim 

sliinS''''‘^TI^ underwriter on 

slup(u). The lat ter, however, is entitled only to the net freight 

( 1828 )’ dIu. TlI m loi)"" ^ 

(1818),’ 2 n. L. Gal. 159 ' ’ (jceenork Marine lasuraaee Co. 

^ V. Forster (18U), G 

12 ^ ‘See the American cases cited in Arnould on JIarino Insurance, ss. 1219, 

M M'n-ino Insurance Act, 1906 (G EJw. 7 c 411 ^ ri wn 

"w/:«(i857), SB. 

(1820), 2'*B rod ^ 3 ^* 9 ’ »om. Davidson v. Case 

Co., svnra tn r -VarPic lusuranee 

C-Md The Z fr'rTsoGi p ""20 m o" 

car"ri;vro of theioodftn *7"' ‘be shipowner pro rata freight paid to him for 
-^7, 0 . A ) ^ ^ ^y^thout cjmment (1693), 9 T. L. R. 


Si-CT. 15. 

Total Loss 


(ii.) Before 
nou'ce 


Effect of 
valid aban 
doiimeiit. 


Rights of 
insufcr of 
ship. 
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Insueance. 


Sect. 15. earned by the insured ship, and not to that which may be 
Tot^oss. earned by a subsequent ship(&). Nor is he entitled to receive 

ireight paid m advance by a charterer, inasmuch as the shipowner 
IS entitled to such freight whether the voyage be subsequently com- 
ileted or not. Similarly, he is not entitled to the excess of the 
nil of lading freight over the chartered freight, inasmuch as such 
excess belongs to the charterer and not to the shipowner; moreover, 
lOin the charterparty freight receivable by the underwriters there 
must be deducted the freight’s projiortion of general average and 
paiticnlar charges, but not expenses incurred in respect of freight 
earned on the voyage prior to the abandonment (c). 


Transfer of 
assurer’s 

liability. 



Apportion- 
ment of 
salvage on 
abandonment. 


970. hen once a valid notice of abandonment has been given, 
the assured cease to be myners and are released from all liability 
attaching to ownership which may have accrued since the loss(d). 

On the other hand, if the underwriter on abandonment to him 
takes over the interest of the assured in the insured ship, he must 
bear all the liabilities to which the owner would have been subject 
except such as accrued before the casualty took place and did not 
arise from perils insured against (c). 

From the language of the Act (J) it may be argued that, although 
there is a valid notice of abandonment, the underwriter, unless, at 
any rate, he actually accepts the notice, is not bound to take over 
the abandoned property, and may refuse to do so and thereby 
free himself from all liability; but the point has not yet been 
decided, and is one of doubt and difficulty (g). 

971. Upon abandonment each of the insurers, if the assured is 
fully insured, is entitled to share in the proceeds of the salvage 
according to the proportion which the amount underwritten by him 
bears to the whole value of the thing insured, and this without 
regard to the date of the different subscriptions or the priority of 
the policies if more than one. Moreover, if the assured be not fully 
insured, he is entitled to share in such proceeds in the proj^ortion to 
which he is uninsured (//). 


Sect. 16. — Subrogation, 

Subrogation. 972. Marine insurance being a contract of indemnity, it follows 

The general that the so-called principle of subrogation applies to it. According 
principle. Z 

(i) Hkkie V. liodoianachi (1859), 28 L. J. (ex.) 273. 

(c) The Bed Sea, [1890] P. 20, C. A. 

(d) Barraclovgh v. Brou'ji (1896), 1 Com. Cas. 262, 329, C. A.; (1897), 2 Com. 
Cas. 249, II. L. ; S. C., [1897] A. C. 615; Arrmv Shipping Co. v. Tyne Improve- 
ment Commissioners, The “ Crystal;' [1894] A. C. 508. 

{€) Sharp V. Gladstone (1805), 7 East, 24 ; Barclay v. Stirling (1816), 5 M. & S. 
6; Sea Insurance Co. v. Hadden (1884), 13 Q. B. D. 706, C. A. As to whether 
the undei"writer on goods to whom they are duly abandoned takes them subject 
to the shipowner’s claim for freight, see Baillie w . Moudigliani (1785), 1 Park on 
Marine Insurance, 8th ed., p. 116, and the American cases cited in Arnould on 
Marine Insurance, s. 1211, and compare them with Phillips, Law of Insurance, 
5th ed., s. 1211. 

(J) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 63 (1) ; see p. 489, ante. 

[g) See Stewart v. Greenoeh Insurance Co. (1848), 2 H. L. Cas. 183, pjer Lord 
Cottenham; and Phillips, Law of Insurance, 5th ed,, ss. 1726, 1727. 

(/i) See The Commonwealth, [1907] P. 216, C. A. As to the salvage aiising 
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to this principle the insurer who lias agreed to indemnify tlie 
assured Avill, on making good the loss, be entitled to succeed to ail 
the Avays and means by which the latter might have protected 
himself against, or reimbursed himself for, the loss(/). 

Therefore, when a loss liappens, anything which reduces or 
diminishes that loss, reduces or diminishes the amount the insurer 
is boinid to pay ; and if the insurer has already paid the full loss, 
then if an 3 ’thing which diminishes the loss afterwards comes into 
the hands of the assured, the insurer is equitably entitled to be 
recouped to the extent of the benefit so recoived ( /). 

The principle of subrogation may be illustrated as follows: If 
two ships A. and 13. come into collision, and the collision is due to 
the negligence of those in charge of 13., the owner of A., who has 
insured her, can recover the amount of his loss from the owner of 
B., and the latter cannot resist the claim on tlie ground that the 
owner of A. was entitled to recover or even had already recovered 
froin his underwriters. If he has recovered his loss from the owner 
of B., he will be compelled to account to the underwriters for the 
money he has so received, and his claim against them will be ])ro 
tanto reduced or, if he has recovered a complete indemnity, extin- 
guished (A). The owner of A. may, however, in the first uistance 
recover his loss from the underwriters, and in such case they will be 
subrogated to his right to recover the loss from the owner of B.(/). 

^ As between the underwriter and the assured, the underwriter Extent of 
IS entitled to the advantage of every right of the assured, whether 
such liglit consists in contract, fuliilled or unfulfilled, or ui remedy 
for tort capable of being insisted on or already insisted on, or in 
any other right, whether Iw way of condition or otherwise, legal or 
equitable, which can be or has been exercised or has accrueef, and 


from a sum locoiveJ from a tortfeasor, who caused the loss, sec also Dtn/s Jtroini 
rp (IJHKi), 11 Com. (.'as. 190, and The Wehh Cirl (1900), 22 

1. L. ll. 4,0 (where tho owners (»f the insured ship being under-insured and 
therelore their own insurers to a certain amount were held entitled to share 
proportionately the moneys recovered by them against the tortfeasor who had 
occasioned the I„ss). Iherc may, of cour>e, be liens on tho salvage which take 
piecedencc of the right ol the underwriter, Mich, for instance, as the w/ rem 
aecpiired by the of a bottomry bond {Stepheas v. Broomjkhi, The “ Great 

myk- L. L 2 1. 0. oKJ); and sec title Shipi'Ing and Navig vtiox. 

As to the general Insult of the assured not being fully assured, see p. 4(33. eude. 

11 T* ^ 3 App. ('’as. 279, per Lord Cairns, L.C., at 

-m ''' l^uniY, Aol. XllL, p. 149; Guarantee. A' oh XV,. 

at Lord Blackburn, 

SrifV e. A.1*;herl S 

punciple of subrogation is elaborately explained). 

to ^account to the underwriters for the money 

V. 1 illaf/e Main 
the principle of 

is 4 . proposition that the underwriter 

assured as regards his remedy for tort, see 

2 K tT ftid Amsic V. impress Assnrance Corporation! Ltd., [1907] 

siwra-' r/i" [1907] P. 210, 0. A. ; The Welsh Girl, 

siqjra, I he Charlotte, ri908] P. 200, C. A, 
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whethei such right could or could not he enforced by the insurer in 
the name of the assured, by the exercise or acquiring of which rif»ht 

or condition the loss against which the assured is insured can“be 

or has been diminished (rn). 

It follows also from the principle of subrogation that if the assured 
^■enounce any of his rights and remedies against third parties 
0 which, but for such renunciation, the insurers would have been 
subrogated, the assured will have to answer to the insurers for the 
full value of the rights so renounced. In short the insurer, on 
payment of the loss, is entitled to the advantage of every riaht of 

the assured whether such right consists in contract or in remedy 

foi tort, or to anything he has received or is entitled to receive in 
diminution of the loss (?i). 

subrogation must be distinguished 
fiom those lesultiiig from abandonment in a case of total loss. 

ihe insurers, by virtue of the abandonment, become entitled to the 
property in the thing insured and to all rights incident to such 
pioperty; whereas by subrogation, they become entitled to rights 
and remedies which may not depend upon the ownership of the 
tiling insured ihus, where the owners of an insured ship have 
been paid as for a total loss, the property in what remains of the 
s up, anc all lights incident to the property, are transferred to the 
undeiyriters as from the time of the disaster in resiiect of which 
e 0 a OSS is paid, b or instance, the right to receive payment of 
leig 1 acciuing due, but not earned, at the time of the disaster, is 
one or those rights incident to the property in the ship, and it 
■ eietore jiasses to the underwriters on abandonment. 13ut the 
light ot the assured to recover damages from a third person is not 
one of those rights which are incidental to the ju’operty in the ship. 

It jiasses therefrom to the underwriters in case of payment for a 
total joss, only on the principle of subrogation ; and it is on this 

piinciple that it passes likewise to the underwriters who have 
satislied a claim for a partial loss(o). 

(m) Castellain v. Preston (18S3), 11 Q. 13. 1), 380, C. A., per Erett, L.J.,Tt 

p. OOO. 


T'U 1 - 1 J a release given to a third party by one who has already to 

e ’no\\leage of the third party received payment from his ins ui’ers will be 
deemed to be m fi’aud of the insurer’s rights and consequently void. It was 
decided m Amy v I tdoria Insurance Cu., [1896] A. C. 250, P. C., that pay- 
ineut honestly made by insurers in satisfaction of a claim by the assured 
entitles the insurers to the remedies available to the assured, although the 
payment was not within the terms of the policy. 

(1877), 3 App. Cas. 279, per Lord Blackburn, at 
?’n“ Insurance Association v. Armstfw/ (1870), L. E. 

T ^ which has been much commented on, both in Arnould 
on Marine Insurance, s. 1228, and by Lord Blackburn and Lord Selborne in 
Bnrnand v. Rodocanachi (1882), 7 App. Cas. 333. In that case the ship was 
sunk m a collision and became an absolute total loss, so that there was nothing 
j case was, therefore, one of subrogation and not of abandonment- 

xhe decision itself presents no difficulty, but there are certain obiter dicta in the 
judgments which seem to assume that by virtue of subrogation it might be 
possible for the insurer to_ recover more than the amount of the loss he has paid. 
It is submitted that, if this be the meaniug of such dicta, they are erroneous. 
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974 . The piinciple of subrogation is, however, in its application, 
limited or qualihed by the following conditions : — 

(1) The under\vriter is entitled only to those remedies, ri''dits or 

other advantages which are available to the assured himself. ^ TIj us 

if two ships A. and B. are tlie property of the same owner, and a’ 

IS sunk by the negligence of those in charge of Jj., the underwriters 

on A., having paid as for a total loss, have no claim upon the owner 

of A., inasmuch as the owner could not be answerable in damages 
to nimseii (p). ” 

(2) The undenyriter is subrogated to no rights but those possessed 

by the assured in respect of the thing to which the contract of 
insurance relates. Thus, where a vessel is damaged by collision 
and her owners recover from those by whose negligence it wa.s 

policy on the ship, c.i/., demurrage or freight, the underwriters 

cannot on paying lor a total loss, claim from the assured the 
amount of those damages (q), 

(3) It is only on payment of the whole of the loss sustained by 
he assured, whether total or partial, that the insurer is entitled to 
be subrogated to his rights of action, so that if the amount insured 
IS ess tliaii the amount of such loss, the insurers, though they have 
pa d^ the amount insured, will not be subrogated to those rights 
ilierefore the assured remains dominiis lilis in an action broimlit 
by him against the person primarily liable, and will be entitled'’ to 
compromise the action without the assent of the insurers provided 

' 'Mr 

(1) Ihe advantages to which the insurers by siibromation succeed 
include any payment made in diminution of the loss°in respect of 

he assured has a right to demand ; but they do not include benefit 
m the nature of a voluntary gift which he may have received from 
a thud paity, if those benefits were intended to be received by him 
foi Ins own use alone and not to accrue to the underwriter ^ 

also I/icCc/mmonweah/i,[m)‘;il> ‘MG (’ \ • fr / / 

. 175 . ’ ^ ^ Mj i , _io, i,. A. , j/,e Welsh Girl (lOOG), 22 T. L. E. 

(p) Simpson V. Thomson (1877). 3 Ann 9 -o t i 
p. 2H-1, p£/‘ Lord Penzance, at p. 2SS ’ ’ Cairns, L.C., at 

(7) *’ea Insnraave Co. v. llaildtn, 'supra, see per Lindlfv T T f 
AMiere a vessel is partially daina-ed bv n at p. 

entitled to deduct from the cost of ' colliMon the underwriter i 

e/iCq, whereas the tortfeasor has no ri^ht to^ 

practice in such a case is to dividf^ fhn ^ any such deduction. Th( 

rateably between the owners and tte .”rers'- XsIh^T 

respect of the thirds, the underwiiter LtaSfnTqorllf ^ 
are attributable to the two-thirds which he has^aTl^ damages as 

(r) Commercial Lnion Assurance Co. v lister ns" 4 l Q Pf, \ mr- 

^vas a case of a fire policy, but the nr nc nit i This 

marine insurance Of cnnrqfi tlio ^ mt i ^ decision applies equally to 

any sum whicr the as med X ToZ.T'' u® 

amount of his loss. ^ altogether have received in excess of the 

(s) -^to’nand V. liodocanachi {1HB2) 7 Ann P-ic i ■ j • 

^ oo^;, ( App. tas. 333, explained in Stearns v. 


8 . 
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Sect. 10 . (5) The application of the principle of subrogation may be 

Subroga- excluded by the terms of the policy of insurance or by any usam of 
ti^. trade to which it is subject (f). ° 

ISropert V 4 same property is insured by persons 

is insured ^\ho have diffeient interests in it. For example, the owner, the 

persons common earner or other bailee of goods, the mortgaf^or and mort- 
dfffpufnh Sagee, may insure the same property with different insurers, and in 
interests in it ^^^h cases Somewhat difficult questions arise between the various 

insurers as to their respective rights and liabilities between them- 
selves. The answer to such questions is to be found by the correct 
application of the two princij^les of subrogation and contribution. 
The cases in which one or the other of those tw'o principles are to be 
applied has been judicially exj3lained in the following manner (7/). 

If a third party (a bailee of the goods, or, indeed, any other 
pel son) is liable in contract or tort for the loss of the goods or for 
damage to them, the company (or other person) which has insured 
the ow nei is subrogated to his rights against the third party, and 
it follows that the company (or other person) with which that third 
party may have insured will be ultimately liable for the loss, and 
cannot lecover any contribution from the other companies. 

AA here different persons insure the same property in respect of 

their different rights, they may be divided into tw'O classes. It may 

be tliat the interest of the two between them makes up the whole 

property, as in the case of a bailor and bailee, mortgagor and 

mortgagee. ^ Ihen if each insures, although they may use W'ords 

apparently insuring the whole property, yet they would recover 

from their respective insurance comj^anies the value of their own 

interests, and, of course, those values added together w'ould make 

up the value of the whole property. Therefore it w'ould not be a 

case either of subrogation or contribution, because the loss would 

be divided between the two comiianies in proportion to the interests 

which the respective persons assured had in the property. But 

then there may be cases where, although two different persons 

insure in respect of different rights, each of them can recover the 

whole, as in the case of a mortgagor and mortgagee. AA^herever 

that is the case it w'ill necessarilj’’ follow that one of these tw’o has 

a remedy over against the other, because the same property cannot 

in value belong at the same time to two different persons, and, 

therefore, it must be that if both recov^'er the full value of the 

property from their resj^ective insurers, the company which has 

insured the person who has the remedy over is subrogated to that 
remedy. 

976. The Act (x) contains certain imovisions relating to 

Village Mam Beef Gold Mining Co. (1905), 10 Com. Cas. 89, C. A., in a manner 
inconsistent with the explanation of Pkett, L. J., in Castellain v. Brestm (1883), 

11 Q. B. D. 380, C. A., at p. 391. 

(0 Tate V. Hgsloj} (1885), 15 Q. B. D. 368, C. A. 

(») North British and Mercantile Insurance Co. v. London, Liverpool and Globe 
Insurance Co. (1877), 5 Ch. D. 569, C. A., /)er Hellish, L.J., at p. 583. This 
was the case of a fire policy, but the principles laid down in the judgment apply 
equally to marine insurance. As to fire insurance, see pp. 516 et seq., post 
(:r) Marine Insui'ance Act, 1906 (6 Edw. 7, c. 41), s. 79. 
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subrogation, which are set out below (a). It is submitted that 

though the language used is, perhaps, not perfectly precise, those 

provisions are consistent with, and do not in any way alter, the 

pieviously existing law on the subject, as above set forth in this 
section (/;). 

Sect. 11 .—Ilecwerij of Ijnsscs hij Assiiinl. 

Sub-Sect. 1, — Seftlc'/ncnf of 

977. When a claim arises under a policy, the assured’s broker 
axing ascertained the percentage of the lo.ss, according to the 

usual practice indorses the percentage on the policy with tlie word 
_ settled prefixed, and calls upon the underwriter to initial the 
indomemeiy. Wien the indorsement is initialled, the claim is 
said to be settled or the policy “ adjusted.” This settlement or 

acknowledgment by the underwriter of 
his liability and an implied promise by him to pay the indorsed 

accord without satisfaction, and the 
Old) consideiation is the underwriter's liability for the loss It 

tha tThP^ the ordinary principles of the common law 

that the underwriter is not precluded from disputiim his liabilitv 

aiid showing there is no consideration for the implied promise 
knowlSgefi adjustment he had full luLns of 

978. If, however, after atljustment the underwritpi* n-ivc fii/i ,,n 

‘\Tomm-erSTere tlie’l a mistake of factfd).’ najimment 

cannot lie recovered hack by him on the^ounh^^tte^on^t;^^^ 

^otal loss has subsequently been adeemed (r). 

_ (a) Marine In^,ul■ance Act, ]W0(J ((> Mw 7 c 4\) ^ "n ■ mTw IT” 
insurer pay.-^ for a total lo>s eitlier of t)io hero the 

api)ortionable part, of the subject-matter insured ’ho 

to take over the interest of the assured in Vh V ’ entitled 

matter so pahl for, and I'e t SiX^rmS 

the assured m and in re'^nect of that sn?.;»rf A iJ^ht^ and remedies of 
ca..ualty causing the los.^ ^ subject-matter as from the time of the 

remain .hilt lie is thermion :ute"47:rS'' airwir' 'i' “ 

casualty causing tlj lo^ in " tr “3 'T 

uccorJuig to this Act, by such payment for the los, mdommtied. 

(I>) See p^, 490, and the text, ««/,/•«. 

note to ,S7,ep/,eiv/ ^ C/,e,y*i- fisoxl 

h(€cl V. Lani (1810) d T-mnf osw i> c//e//.fei 1 Camp. 2i3, 

lUishlni ^ y/u^/ (lyi 3 )^ 4 Taunt. 72.3; 

54, and title Coxtract, Vol. VH pp ’ ^ M. & W. 

4 S Tn ^ V cowm (issrn 

1/ tX ill. b.js, per PaTTESON J nt n fHUi Q \\ ' / ‘ ( 163 bj, 

JIainpton (1797), 2 Smith L C l ub’o ] ^01 ^ Marriot v. 

a penalty for payinrios’s on an . 4 As to the liability to 

mistake generally, 4ee t?tLMi44Kr‘‘'“^®'^ AsAo 

(1758), 1 Eden, 130 niuauwpr,t v. I)a Costa 
I'Awards (1810), 12 East iSH-faff!' ’• ^ J' * *"’• 1 v. 

ademption of loss, see p 4 "t ft ^ ^aunt, 803. As to 
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On the other hand, if after a loss has been paid the underwriter 
discovers that there was fraud or misrepresentation, or concealment 
or any other fact previously unknown to him, which would have 
afforded a good defence to the claim, he can recover the money so 
paid from the assured, or from the broker who has eff'ected the 
policy, unless the latter has actually paid over the loss to the 
assured (/'), or accounted to him for the amount received under 
circumstances amounting to payment (g). If the broker has merely 
passed the moneys received to the credit of the assured in such 
circumstances that the account remains open, then it can be 
recovered from him, unless he has been induced by the conduct of 
the insurer to alter his legal position (h). It follows also from the 
ordinary principles of the common law' that if pa 3 'ments of losses have 
been made under compulsion of legal process, though under a 
mistake of fact, the money so paid cannot be recovered back unless 
there has been such fraud as would enable the insurer to set aside 
the judgment or the process of the court (i). 

"Where the underwriter does not resist the claim upon a policy 
which is void for illegality, but pays the loss to the broker of the 
assured, the latter is entitled to recover from the broker the amount 
of the loss, inasmuch as he can prove that the money was paid to 
his use without alleging the illegality of the policy {k). 

979. After payment of a total loss the underwriter can recover 
the salvage or the proceeds of its sale from the assured (f), unless he 
be estopped from doing so, as, for instance, by having at the time 
of settling the loss paid less than the whole amount of insurance in 
full of all demands (w). 

Sub-Sect. 2. — Beturn of Premiums, 

(i.) In General. 

980. Where the premium, or a proportionate part thereof, is, by 
the Act (^Oj declared to be returnable — 

(a) If already paid, it may be recovered by the assured from the 
insurer ; and 

(/) Buller V. Harrison (1777), 2 Cowp. 565. As to misrepresentation 
generally, see title Misrepresentation and Fraud. 

{(}) Holland v. Russell (1863), 4 B. & S. 14, Ex. Ch. As to accounting which 
amounts to payment, see p. 353, ante. See also titles Agency, Vol. I., p* 223 ; 

Contract, Yol. YIL, p. 479. t? a c; 

(/() Buller V. Harrison^ supra; explained in Holland v. Russell (1861), 1 B. & 

424, 435 ; affirmed (1863), 4 B. & S. 14, Ex. Ch. See also title Agency, Yol. L, 

p. 223. ^ . 

(i) See Marriot v. Hampton (1797), 7 Term Bep. 269, and the notes thereto in 
2 Smith, L. C., 11th ed., p. 421. See also title Contract, Yol. YII., p. 488. 

(it) Tenant v. Elliott (1797), 1 Bos. & P. 3 ; compare Farmer v. Russell (1798), 

1 Bos. & P. 296 ; Bousfietd v. Wilson (1846), 16 L. J. (ex.) 44 ; and see title 
Agency, Yol. I., p. 187. As to the effect of illegality on the right to a return 
of premium, see p. 501, ^05^. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 79; Rouxv. Salvador 
(1836), 3 Bing. (n. c.) 266, 288, Ex. Ch. 

(m) Brooks v. MacJDonnell (1835), 1 Y. &. C. (ex.) 500. 

(t?) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) (a), (c] ; ^ 

text, infra, and p. 497, post. It is open to question whether the Act in deaJing 
with return of premiums did not in some particulars alter the law (see p. 50-, 
post). 
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(b) If unpaid, it may be retained by the assured or his agent fo). 

AVhere the polic}’’ contains a stipulation for the return of the Recovery of 
premium, or a proportionate part thereof, on the happening of a Losses by 
certain event, and that event happens, the premium, or, as the Assured. 

case may be, the proportionate part thereof, is thereupon returnable stipulation 
to the assured (p). for return 

Where the consideration for the payment of the premium 
totally fails, and there has been no fraud or illegality on the part 
of the assured or his agents, the premium is thereupon returnable fadure of 
to the assured (ty). consideration. 

Where the consideration for the payment of the premium is Total 
apportionable and there is a total failure of any appovtionable part 
of the consideration, a proportionate part of the premium is, under 
the like conditions, thereupon returnable to the assured (r). condderation. 

In particular — 

(a) Where the policy is void, or is avoided by the insurer as \Viicre policy 

from the commencement of the risk, the premium is 
returnable, provided that there has been no fraud or 
illegality on the part of the assured ; but if the risk is not 
apportionable, and has once attached, the premium is not 
returnable (u) : 

(b) Where the subject-matter insured, or part thereof, has never Where 

been imperilled, the premium, or, as the case may be, a subject- 
proportionate part thereof, is returnable: Provided that nlfveV^^jeen 
\vhere the subject-matter has been insured “lost or not ImperiiTed! 
lost ”(/d _ and has arrived in safety at the time when the 
contract is concluded, the premium is not returnable unless, 
at such time, the insurer knew of the safe arrival (r); 

(c) Where the assured has no insurable interest throughout the Where 

currency of the risk, the premium is returnable, provided ^^ssured ha.^ 
that tliis rule does not apply to a policy effected by way of 

gaming or wagering (rO ; \ “ruu, 

(d) M here the assured has a defeasible interest wliich is Or a 

terminated during the currency of the risk, the premium is ^'efeasible 
not returnable ((■) ; interest. 

(e) Where the assured has over-insured under an unvalued Over- 

^ policy, a proportionate part of the premium is returnable (/) ; '"durance. 

(f) Subject to the foregoing provisions, where the assured has Over- 

over-insured by double insurance ( 7 ), a proportionate part insurance 
of the several premiums is returnable : provided that, if 

( 0 ) Muniio Iiisciraiice Act, 190(i ((> Edw. 7, c. 11 ) s. ,s-> 
f/c) s. Sd. 

( 7 ) s. H4 (1). 

('■) //</</., s. SI ( 2 ). 

(") //uV/., s. SI (:i) (a), 

(/<) For the lueaiiiu- of tlic exprossioii “ lost or not lo^t,'’ see i). 3 (i 7 , anie. 

['■) Waniie hisiirance Act, li) 0 (j (0 Edw. 7, c. - 11 ), s. Sl (;j) (b). Uoiiiparo 

'/n 1’ I’- 

rMaiiiie Insurance Act, 190G ((i Edw. 7, c. - 11 ), s. Sl ( 3 ) (c). .See further, 
a> to gainucg and wu^'oring policies, p. 377 , i>ost. 

c) Maruie lusurccncc Act, 190(1 (G Edw. 7, c. 11 ), s. 8-1 ( 3 ) (J). 

(./) /ti,/., s. SI (3) (e). ' ^ ^ 

('/) As to double iusicrancc, see p. 380, (uite, and p. 500, post. 

H.L.— xvir. 


no insurable 
interest 
during ri^k. 


K K 
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the policies are effected at different times, and any earlier 
policy has at any time borne the entire risk, or if a claim 
bas been paid on the policy in respect of the full sum 
insured thereby, no premium is returnable in respect of 
that policy, and when the double insurance is effected 
Enowmgly by the assured no premium is returnable (h). 

(ii.) Express Stipulations as to Return of Premium. 

981 . As has been seen above (i), the parties are at liberty to 

stipulate that the happening of any specified event should entitle the 

assured to a return of a certain portion of the premium {k) ; and the 

policy often contains an express clause to that effect. For instance, 

a clause was frequently inserted in a policy that in case the ship 

sails^ wi h convoy and arrives,” part of the premium should be 

le uine ( ). It is now also usual to insert a clause in time policies 

stipulating for the reduction of premium in the event of the vessel 

not being continuously employed during the whole of the insured 
period (m). 


Apportion- 
ment of 
premium. 


(iii.) Return for Failure of Consideration. 


(a) Total Failure. 

982 . As regards the above-mentioned statutory provisions (a) 
le ating to return of j^remium on failure of consideration, where no 
usap IS proved to the contrary, and no express stipulation to the 
contrary is contained in the policy, an entire premium cannot be 
apportioned unless it can be implied from the contract that the 
parties had distinct risks in contemplation (o). 


{it) Marino Insurance Act, 1900 (0 Edw. 7, c. 41), s. 84 (3) (f). 

(t) bee j). 490, ante. ' ^ 

f) See Jonides v. Harford (1809), 29 L. J. (ex.) 30. 

(/} The object and meaning of this clause is fully explained by Lord 
M^iNSFlELD in Simond v. Boydelt (1779), 1 Doug. (k. b.) 208, at pp. 270, 271 ; 

M " '-Term Eep. 421; Ilorncastle v. Haworth 

l on Marine Insurance, 4th ed.,p. 539; Kellner w. Le Mesurier 

/I (^ormack (1812), 4 Taunt. 483 ; Dahjleish v. Brooke 

V- Mhiutt (1812), 4 Taunt, oil ; Meyer v. Greyson 
o Mamie Insurance, 4tli ed., p. 539; Audley y. Duff {mO), 

Z l>OS» & X • 111. 


(m) As to the construction of such a clause, see Hunter v. Wriyht (1830), 10 
iJ. & 0. i 14. As to the construction of a clause providing that if the vessel were 
sold 01 tiansferred to a new management the policy should become cancelled 
and opro raW return of premium be made, see v. Marten (1907), 13 

Com. Cas. 64, C. A. As to the construction of a clause providing for the return 
ot a portion of the premium on the condition that the vessel should not be 
employed in certain specified trades or within a specified area, see Gorsedd 
Steamship Co. v. Forbes (1900), o Com. Cas. 413. 

(») See pp. 496, 497, ante. 

(o) The following are very special case.s in which the premium was held to 
be apportionable where the policy contained a warranty that the ship should 
depart with convoy for the voyage. They were at any rate decided to a very 
great extent upon the evidence of usage: iStevenson v. iinow (1761), 1 Wm. Bl. 
318; Burmon v. Woodbridge 2 Doug. (k. b.) 781, 789; Tijrie v. Fletcher 

(1777), 2 Cowp. 666;6'a/ev. Machell (1785), Marshall on Marine Insurance, 
4th ed., p. 529 ; Long v. Allan (1785), 4 Doug. (k. b.) 276; better reported sub 
nom. Longv. Allen^ Marshall on Marine Insurance, 4th ed., p. 529. See also 
Meyer v. Gregson (17S4), 3 Doug. (k. b.) 402; Rothwell v. Cooke (1797), 1 

Bos. & P.172. 
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_ 983 . It will conduce to clearness if it be assumed in the first 
instance that the policy is a valid and legal policy, reservin'^ for 
subsequent consideration (p) the effect of a policy being void or of 
there being fraud or illegality. In this and the rnimediately 
following paragraphs, therefore, the validity of the policy and the 
absence of fraud or illegality will throughout be assumed. 

ihe consideration for the payment of the jiremium is the risk 
winch the underwriter takes upon himself. This consideration 
totally fails where from any cause no risk is incurred by the under- 
writer, as where the subject-matter insured has never been im- 
perilled by reason of the policy not having attached(r/). This may 
lappen by reason of a breach of warranty, express or implied, as, 
tor instance, where the ship is at the commencement of the risk 
unseaworthy (r) ; or it may occur where the ship does not sail on or 
before a certain day, or where the assured at the outset abandons 
the insured adventure (.s), or where there is a concealment or mis- 
representation (though not fraudulent) on the part of the assured 
in consequence of which the underwriter repudiates the contract U). 
In him manner the underwriter comes under no risk where 

throughout the currency of the risk the assured has no insurable 
interest (a). 

In all these cases the consideration wholly fails, and, therefore 
according to the ordinary principles of the common law, the 
piemium, if it has been paid, can be recovered by the assured, and 
It It IS unpaid it is not recoverable by the underwriter (b). 

984 . On the other hand if, on the true construction of the 
policy, the risk be entire and indivisible, then, if the policy has once 
attached, there is no return of premium. For instance, if the 
nsuiance is at and from,” the premium is not returnable, thoimh 
Umship be lost before sailing on the voyage (c). Upon the same 

(p) See p. riOl, yvo.si’. ' 

c. ny S. 84 (8)(b)(seep. 497 • 

As^nranre Co, (1749), 1 Ve-. Sen. 817; Lnf/ y 4lll] 

P Marine InsurmK-e, 4th ed., p. ,rJ9 ; (Uh/ v. I/nJer (1S‘>7] 

(s) Sco j)]). ;j9(!, - 119 , a„fr. 

its;'):;:- 

misrepresentation, seep. 404 , „n(c. As to tlio efleet oi such 

title to the ship n/'r«/L^^v /' of crant of 

Kiie noS?o tfT'^ ^!b-‘<l<-s.the a,lventure h^ .mgtt, U ^001!. 

Tim r • 0 Al. A S. 290; Cattu y. Judd ri84(n 9 O U aan 

<luo seen (see p. 849, uLe), 1 not as a ni/o 

Act, 1906 (6 Edw. 7, c. 41) « 


SECT. 1<. 

Recovery of 
Losses by 
Assured 

Treatment of 
.Marine 
Insurance 
Act, 1906. 

5. 81 (1), (3) 
(;t), (h), (cy 
(d). 

When total 
failure of 
consideration 
re.^ult-s. 


If policy 
lias once 
attached, 
[fi’emiiim is 
not return- 
able. 


K K 2 


500 


Insurance, 


Sect. 17. 

Recovery of 
Losses by 
Assured. 


Where loss 
occurs before 
the insurance 
is efiected. 


Where part 
only of 
subject- 
matter 
imperilled. 


Heturn of 
premium in 
case of over- 
insurance on 
an unvalued 
policy. 


piinciple, since a deviation, as distinguished from a change of the 
voyage, only discharges the underwriter from the time when the 
deviation actually commences (d), the assured is not entitled to a 
1 etui n of the premium in cases of deviation (e) ; and the termina- 
tion of a defeasible interest does not entitle him to a return of 
premium (/■). 

1 Pl-oviso ((/) for the case of an insurance “lost or not 

lost IS founded upon the consideration that in such a case the 
undeiwiitei has taken upon himself the risk of the property bein? 
lost before the conclusion of the contract (/;), 

. 986. here part^ only of the subject-matter insured is 
mpeiilled, a proportionate jiart of the premium is returnable (i). 
ihus, if a hundred bales of cotton be insured and only fifty bales are 
put on board, a return of half the premium must be made for short 
interest. Similarly if the freight of a full cargo is insured and at 
the time of the loss a complete cargo is not at risk, there must be 
a proportionate return of premium (;). 


(b) Partial Failnre 


of Consukraiion : 


Over-insurance. 


987 . If the assured has under an unvalued policy insured to the 
amount of £'1,000 and the property at risk is only of the value of 
£750, one-fourth of the premium is returnable, because the under- 
writer could never be liable for more than three-fourths of the 
value of the amount insured (4). 

^\here the assured has over-insured by double insurance, a 
ju’oportionate part of the several premiums is returnable (/), subject 
to^the statutory provisions already noticed (?;/). 

The principle on w’hich the clauses as to over-insurance and 
double insurance (?f) are founded is that if the risk in consideration 
of which the underwriter is paid the premium is not in fact incurred 
by him, or is not incurred to the full extent contemplated, there is- 


('/) See p. 396, ante. 

{e) Hoifff y/o?’/(er (1797), 2 Park on Marine Insurance, 8th ed., p. 782 ; Taitv, 

(1811), 14 East, 481; Tyrit v. Fletcher (1777), 2 Cowp. 666; Lm'tiine v. 

Inomlmson (1781), 2 Doug. (k. b.) o8o; Bermon v. Woodhridye (1781), 2 Doug. 
(K. B.) i 81. 

(/) Marine In,suraiice Act, 190G(6E(lw. 7, c. 41), s. 84 (3) (d) (see p. 497, 
anie \ ; Boehm v. Bell (1799), S Term Eep. 154. 

(-/) Marine Insm-ance Act, 19{)() (G Edw. 7, c. 41 ), s. 84 (3) (b) ; sec p. 497, ante. 
(//) Bradford v. Bymondson (1881), 7 Q. B. 1). 45G, C. A. ; Natiisch v. 
llendewerk (1871), 7 Q. B. D. 460, n. 

(t) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) (b) ; seep. 497, ante. 
(,y) EwJes y. Asinnall (1811), 13 East, 323 (freight); Bikkman v. Carstairs 
(1833), 5 B. & Ad. G51 ; Tobin v. Harford (1864), 34 L. J. (c. r.) 37, Ex. Ch. 
(cargo), aHord examples of short interest, but no question of return of preiiiiuiu 
was there discussed; compare Eyre v. Glover (1812), 16 East, 218 (profits). 

(4) See Marine Insui’ance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) (e) ; and 
p. 497, ante. 


(/) Marine Insurance Act, 1906 (6 Edw. 7, 
(la) See p. 497, ante. 

(n) Marine Insurance Act, 1906 (6 Edw. 7, 
ante. 


c. 41), s. 84 (3) (f); seep. 497, 
c. 41), s. 84 (3) (e), (f) ; see p. 497,. 
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a failure of consideration in whole or in part in respect of which the 
insurer must return the premium or part of it. 

Where the over-insurance is by a single policy all the underwriters 
contribute rateably to the return of premium without regard to the 
date of their subscriptions (o). If there are several policies on the 
same subject-matter and the sum insured exceeds tlie value of the 
subject-matter, all the underwriters on the several policies are 
liable to pay according to their respective subscriptions, and are 
therefore bound to make a return of premium for the excess of the 
sum insured over the value of the subject-matter in proportion to 
their respective subscriptions (o). 

Before the Act (p) came into force there was an exception to the 
rule as to double insurance, that if any i^olicy had borne the entire 
risk before the later policies were effected, no premium was 
returnable in respect of that policy ; and to this extent the statutory 
proviso already mentioned (q) embodies the law as it existed (r) 
before the passing of the Act (.*>■). The further exceptions contained 
in the same proviso (//) are new. 

These rules of law relating to double insurances do not prevail 
on the Continent. American policies generally contain express 
provisions on the subject (/). 


Scot. 17. 

Recovery of 
Losses by 
Assured. 


Over-insur- 
anco by 

policy. 

Over-insur- 
ance by 
several 
policies. 


(n-.) II7/0-C Pu/ir,/ M At’oi.h I hy M dcrlnJ AHo'ati 


lon. 


988 . AVhere a policy was avoided by reason of a material as to i-etm-n 
alteration when in the custody of the assured or his agent, the law, of premium 
before the passing of the Act(;0, was that the premium was not policy 
returnable (r). It will have to be decided whether the express Iroimdof"' 
words of the statutory provision already noticed (if) do not make the alteration, 
piemiinn retuinable in a case where the policy is so avoided before 

the risk has attached, inasmuch as the principal, if not the only, 

case in which a policy is void, where not a wagering policy, and 

where there is no illegality, is where it is made void by a material 
alteration (,r). 

(v.) Kihri of Frand (ui<I Hkyalify. 

989 . AVhere the underwriter has been induced to enter into Astoreuim 
trie contiact of insurance by the fraud of the assured or his af^ent preiniuiu 
and the policy is abided hy the insurer, the assured cannot recover “r' 
the premium (//). On the other hand, where the assured has been ^ ' 


(o) Miir.shall on Marine Insurance, 4th od. p .jUJ 

(v) Ihi'l., s. 84 (;)) (f) ; soo pp. 497, 49S, uate. 
y) /■'is/.- V. .Uastei;,i(i,i (1841), 8 M. & W. 105. 

0 Marine Insurance Aot, 1990 (0 Ed^y. 7. c. 41) ; see note (p), siijmi. 
y) bee Ainoiild on Marine Insurance, s. 1202 

0 Maiane Insurance .\c4, 1900 (0 Edvv. 7, c. 41); see note (p),sfpf«. 

(- ) /.wujlwni V. Coliif/aa (1S12), 4 Taunt. 0:j(). 

anti'’ 1^*"' ('> c. 41), s. 84 (0) (a); .see p. 497, 

(a'l See p. 402, ante. 

{>/) Marine Insurance Act, 1900 (0 Eelw. 7, c. 41), s. 84 (3) fa) ■ JUm- v 
'unissi (1880), 0 Q. B. B. 222, C. A. -.f/ery. I lor ne fio), MarskiirJn Marine 
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Insurance. 


Ee?o™« of ■'J' »* ‘'■o mtowiler, 

Sses by retume”d rapad-ates the contract, the premium must be 

— AMiere the policj’ is effected by way of gaming or wagering the 

Or on gaming pi'emium IS not returnable (a). ^ 

and wagerhig aqa a j* 

policy. ^ yyy* According to the principles of the common law, if the 

Effect of ^ ground of its being illegal and the assured 

iiiepiity of withdrew from the contract before the policy had attached, then 

poic\. the assured could, on giving the underwriter notice of such with- 

aiawal(y), recover the ju’emium. He would be entitled to do so 
because he could prove failure of consideration without relying 

illegalitj'' of the j^olicy (c). It seems, however, 
that this rule of laAv, which has been strongly questioned by 

is longer applicable to marine insurance, and 
that whether or not the policy has attached, the premium is not 
leturnable if the policy is void by reason of illegality (d). 


Sub-Sect. 3. — Practice aval Evidence [e), 

991 . here the assured brings an action for a total loss and the 

evidence proves only a partial loss, he maj% unless the policy 

otherwise provides, recover for a partial loss(/). But where the 

assmed merely proves that the ship has sustained some damage 

without giving any evidence as to its extent, he can recover only 
nominal damages (g). 

AAhere there is a general averment of interest in the entire 


Insurance, 4th ed., p. 525; Chapman v. Fraser (1793), Marshall on Marine 
Insurance, 4th ed., p. 525. 

(^) See Marine Insm*ance Act, 1906 (6 Edw. 7, c. 41), s. S4 (3) (b), proviso, and 
pp. 404, 497, ante ; and see JhiffeU v. Wilson (180S), 1 Camp. 401 ; Ketflewell v. 
Pc mje Assurance Co., [1907] 2 K. B. 242 ; affirmed, [190S] 1 K B. 545, C. A. 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. S4 (3) (a), (c). See also 
Marine Insurance (Gambling Policies) Act, 1909 (9 Edw. 7, c. 12). 

(M Falyart v. Leclde (1817), 6 M. A S. 290. 

(c) Lour// V. Bonrdten (1780), 2 Doug. (k. B.)46S, «f?’BuLLER, J., at p. 471. See 
aDo lapendeny. Aa»f/ff//(1801),2Bos. AP.467 ; Aid)ei't\. Uo/s// (1810), 3 Taunt. 

(1Sj6), 1 Q. B. D. 291 ; Hermann v. Charlesivorih, [1905] 2 

il. B. 123, C. A. 


Insurance Act, 190G (6 Edw. 7, c. 41), s. 84 (3) fa). See March 

V. Mel (1802), 3 Bos. & P. 3j ; L„hhock v. Potts (1806), 7 East, 449. When the 

unamwiiter raises the defence of illegality the’ assured may recover the premium 

*11 policy was effected he ivas ignorant of the fact which rendered it 

megal [Com v. Brace (1810), 12 East, 225 ; Henry v. Staniforth (1815), 4 Camp. 

2 iO; snh nom. Hentty v. Staniforth (1816), o M. & S. 122 ; Sijfken v. AllnvU (1813), 

^ +* I the effect of misrepresentation by the insurer or his agent 

rfoA 1 1 T' insurance, see also Harse v. Pearl Life Assurance Co., 

[1904] 1 A. B. 558; and, further, as to the general rule in all insurances, see 
p. ol3, 


4-1, ^ leadings now no longer present anj' difficulty, and it suffices to mention 
three points mentioned in the text, supra. As to pleading in general, see 
Bullen and Leake, Precedent.^ of Pleading, 6th ed. ; and title Pleading. As to 
evidence generally, see title Evidence, ^ ol. XIII., pp. 415 et seq. As to 
discovery, inspection, and interrogatories generally, see title DISCO^'EI^Y, 
iNSl'ECTION, AND IXTERBOGATOKIES, Vol. XI,, pp. 35 ct S€q. 

(/ ) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. o6 (4) ; and see p. 47S, 
ante ; Gardiner v. Croasdale (1760), 2 Burr. 904. 

(</) Tannei' v. Burnett (1825), Ev. & M. 182. 
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subject-matter insured, the plaintiff who proves an interest in part 
may recover pro tanto (h). 

The court will prevent its process from being abused, and 
therefore will not allow the assured to recover the full amount 
of his loss in addition to the premium which he has received under 
a plea of payment into court (i). 

The consolidation of actions on policies of marine insurance is 
provided for by the Rules of the Supreme Court, 1883 (k). 

992 . The order for ship’s papers made in actions on policies of 
marine insurance is far more extensive than the ordinary order 
for discovery of documents (/). This order will be made not only 
against the owner of an insured ship, but also against a mortgagee, 
though he has never been in possession of her. It will also be 
made against a nominal plaintiff who is the agent of the 
assiu*ed (in ) ; against the assured on a policy on goods (n) ; and also 
against the underwriter claiming on a policy of reinsurance (o). 

But the order will not be made when the policj' is one entirely for 
inland transit (p). 


^ 993 . The rules of evidence applicable to policies of marine 
insurance are generally the same as those which apply to all other 
cases (q). (Questions as to the materiality' of matters concealed or 
repiesented, or as to what is reasonable diligence, reasonable time, 


■ 4; Jiish);/ V. linnult (179S), ]^^arshall on lyiariue In?^nranoo, 4th ech, p. 570 ; 
I'ltpr V. (1 jS5). Marf-hall on Dianne In>urance, 4th ed., ]>. 570. 

(f) Uarr V. Iioifuf K.h Jkuujc As^inranrf ('ori>oration, Curr Mo)(teJioi'e 
o4 J.. J. (o. II.) ' 2 \. A.s to the person in who^^e name the action can 'be biouo-ht 
in ea>e of assi_i;iiiiient of moneys due under the policy, see aud (‘leh/nVs 

(ird'-inif Dork H„il SUpfrau Co. Maritime Insaranre'Co. aiM (U-oshaw, [19071 

1 K. 1). 110. ’ ^ ^ 

(k) li. 8. C., Ord. 49, r. S. See title Puactick and Puocedure; and the 
noU's to the above rule in the Yearly Ih-actice of the .Supreme Court. 

\J} See K, S. C., Appendix Iv, No. 19. As to the considerations on which the 
order tor ship’s papers is founded, see China i<.i(:amshii> Co. y. Commercial 

CV) (18S1), 8 U. B. 1). 142, C. A., per Bhltt, L.J., at p. 145 ; West of 
I'p.ijtand hank v. Canton Jnsarance Co. (1S77), 2 Ex. D. 472; and see, generally 
title PlSCOVEIiy, InSVECTIOX, AXD IXTEIinOGATOIUES. Vol. XI., pp. qI 6(J. 

[/uj a/ rjiifilo/itl Baltic v. Cdntoit lasuraiae Co*, supra. 

(/() iri7/f6- a- Co. V. Baddelep, [1892] 2 Q. B. ;J24, C, A. 

v Co. V. Iloyal K.rrl,aii<ie Assurance Corporation. 

Z Kl, J). 18,, C. A. 

( ;.) Sc/, loss " : Tannenhavm 

<t (.o.s. lhaH, (190S), 13 Com. Cas. 204, C. A. It will be made where the policy 

7 '**' by land [Hardin, / 

\ . Liissell, [l,K)o] 2 K. B. m 3 , c. A., where the earlier cases, Hemic, -son v. Umier- 

wmhmj a,p Ayency Ass,Kmt,o„, [1,S!)1] 1 Q. B. 557, and ViUmje Main Reef Gold 

Min,mjfo. V. htarns (1900), 5 Com. Cas. 240, were doubted). As to discovery 

where tho action is brought m tlie name of the assured by the underwriter 

who IS subrogated to his rights, see dames Xelsun <f Sons, Ltd. v. Nelson Line 
[Licerpool), Ltd., [1900] 2 K. B. 217, C. A. 

('/) «ee, geiierally, title Evidence, ^•oL XIII., pp. 415 seej. As to the 
exceptional ellect, in case.s of loss by cajiture, given to the judgment by a 
oitign pme court and rendering it coiiclu.sivc, not only as to the fact of 

‘‘If it- see p. 422, ante: and titles 

PiMv, ? ^ " - b- !'■ '' KsroDi'EL, Vol, XIII., p. 340; 

i ni/h Law AND JuBisDicTiox. 
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IXSUKAXCE. 


Origin of 
mutual 
insurance 
clubs. 


of are in cases of marine insurance, as already 

Losses by * ^"estions of fact and not of law (/•). ^ 

Assured. 994 . Juries are now authorised to give damages in the nature 

Interest on ° Interest in all actions on policies of marine insurance (s). 

amount of 

Sect. 18. Mutual Insurance Associations, 

Sib-Sect. 1 . Origin of Mutual Insurance Clubs. 

995 . I^t has been already (0 shown that in 1719 two com- 
panies, the London Assurance Company and the Koyal Exchange 
Assuiance Company, were incorporated with the exclusive right of 
making marine _ insurances in their corporate capacity. This 
monopoly gave rise to shipowners’ clubs for the mutual insurance 
of then own vessels. In such clubs each member is both assured 

his own property in the club by all 
-iTid “embers in proportion to their respective properties in it, 
and he IS at the same time an insurer in the proportion of his own 

piopeity in the club for the property of each of the others, their 
mutual agreements being the consideration of the contract. 

n.. monopoly of the two insurance companies above 

1 r essential to the legality of the mutual insurance 

clubs that their members should be liable individually only, each 

tor Ins own proportion and not jointly, or one for others of them (/(). 

Moieover the managers of the club had no right of action against a 

member tor premiums or for his contribution to losses paid (a). 

Sub-Secp. 2. — Bcgistration under Companies Acts. 

Acrm 2 : its 4 - 1 he monopoly granted to the two insurance companies was 

consequences. a cen away in 1824 (/>), and thenceforth until 1802 no restriction 

was placed on the formation of mutual associations or joint stock 
companies to carry on the business of marine insurance. But 
le Companies Act, 1862 (c), produced the result that, as a marine 
insuiance association is a company for the acquisition of gain 
within the meaning of that Act (c), it is, when consisting of more 

ss. 18 (4), 88; see 
^ c. 42), s. 29; and see title 

-Damages, Vol. X., p. 345 . 

(^) See p. 339, ante. 

(|/) of Pollock, P., in Marine Mutual Insurance Association 

y Youny IbbO) 43 L. T.^441 ; llarrUon v. Millar (17h)6), 7 Term Eep. 340, «. 

Bin^ “ V. (h9(), 7 Term Eep. 333; l-itrumj v. Harvey (1825), 3 

(а) Gray y. Beam;, (1870), L. E. 5 C. P. 568; Evans v. Hooper (1875), 1 
• . . 0, L.A. -ihere was usually a rule in those clubs requinnfi' the member 

whose ship or share was mortgaged to produce to the club a contract of guarantee 
from the moi-tgagee to answer for all demands that should be made on the 
member by the club, and this rule was generally so framed as to make the 
production ot the guarantee a condition precedent to the recovery for a loss 
(Hughes v. 1 indall (1856), IS C. B. 98 ; Turnbull v. Woolfe (1862), 9 Jur. (x. S.) 

(б) Stat. (1824) 5 Geo. 4, c. 114. 

repealed and re-enacted by the Companies 
(Consolidation) Act, 1908 (8 Edw. 7, c. 09), s, (1)2 ; see title Compaxies, \'o1. V., 

P* Ait 
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than twenty members, an illegal association unless registered as a 
company {cl). 

Mutual insurance associations are now, therefore, always 
registered under the Companies Acts(r), usually as a coiniiauy 
limited by shares or as a company limited ijy guarantee ( /'). 

.‘i. — Lc'jaJ ^ 7/apf/f /(/'. 

_ 997 . In general, it is now the association itself wliich is the 
insurer, and the assured’s right of action is against the association 
and not against the other members, the consideration or premiuin 
for the insurance being his liability to contribute to the losses of 
the other members and the expenses of the association (//). JJut 
in oidei that these contracts of mutual insurance may be valid it 

a properly stamped policy con- 
taining the particulars required by the Stamp Act, 18!J1 (A). 

Slb-Sect. 4. I I'orisions of the Morinf /n-ni/xture 

998 . 'Where t\yo or more persons mutually agree to insure each 
other agamst marine losses there is said to be a mutual insurance (/) 
The provisions of the Act (,y) relating to the premiuin (/,) do not 
apply to mutual insurance, but a guarantee, or such other arram-e- 

pmnium(/”^^^ Jigi'eed upon, may he sul).stituted for the 

The provisions of the Act (J), in so tar as they may be moditied 
)y the agreement of the parties, may in the case of imiti i a 1 

('!) Jle Art/, nr Ar.rw/e /or liritish, Fnn-inn, an.l Cohnial S/,ins 

.rpareJlaryrore ,1: CV. (IsT,',), 10 fh. App. o4L> ; dsoAV F.nlAnn/Zc,tjZ 

(C iiete (. ), p. ,i 01 , u/, 0 - e. A. 

{J ) Zt.'iiironrc As-soridtif,,, r 1 ■> () li 1"/: \ . ^r 

Mntncd In.nmure As.,nuiiun y. ) o... (iNSm ^ V T 441 T ' r ’ 

AC. ICC ,25 ,2 20 Vic. 0!„. .'a* .l. Co ta LrZl'IE 

«,mcn„u,ooc „ „,,,| ,.2„„ Ji;,,.i;.'„ „„ |„,,, 'So,' oi „ 

t ; t from year t<. year since 

f( ofojisb,)), Shipinmj („u,tU, Weekly Sluniiiiai'v, 20th Maichl ^ ' 


of die ;^s;;ia;Ln a Ja^t d hJ n sealed withthdsid. 

ciatiou V. I'oiniq Hni>ra\ TIip Af (Murine Mntmd In.inranve Asso^ 

s ‘>4 rn Ihe Murine Insurance Act, 1000 (6 E(i\y 7 c 41) 

lie a sufficueiTt Bi^nutm-e to am 4 * ^ coriwration the c'ori)orate seal may 

hon; and for sUxmrx on n hut does not rcquii-e this mode of subscrip- 

F..; .C.n, >’■ “■ F 

n M Act, 1!K)(3 (« Kdw. 7, c. 41) So (1) 

/■ V u® Act. 1006 (() Edw. 7. e. 41). ’ 

t) Mar.h e'^f see pp. 349 et st.p, ante. 

(!) AXdiiiie Insurance Act, 1906 (6 Edw. 7, c. 41) s .S5 (•>) 
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not being 
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against io^.s 
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i>v ordinary 

* V 

policies. 


insurance be modified by the terms of the policies issued by the 
association, or by the rules and regulations of the association (m). 

Subject to the exceptions mentioned in this paragraph, the 
provisions of the Act (n) apply to a mutual insurance (o). 

999. Mutual insurances are made subject to the articles of 
association and to the rules and regulations thereof ^\hich are 
usually by express reference incorporated in the policy {p), aud 
these generally contain some special clauses peculiar to mutual 
insurance associations. F or instance, in insurances on freight there 
is often a rule or clause that the interest insured shall be the amount 
entered in the association, vhich amount shall be paid in the event 
of the total loss of the steamship entered (q). 

1000. The question sometimes arises, where mutual insurance 
associations are defendants or plaintiffs, whether there can be 
claims for losses or contributions by or against part owners of 
vessels insured other than members. This question depends in 
each case upon the particular rules of the association concerned, 
and the form of its policies, so that no general rules on the subject 
can be usefully laid down(?‘). 

Similarly the question whether a rule incorporated in a policy of 
mutual insurance is a warranty, the non-compliance with which 
discharges the insurers, or is only an exception from the risks 
insured against, is a question of construction depending on the 
language of that rule and the nature of the risk to which it 
relates (.s*). 


SrB-SECT. 0. — IiisJcs tnidertahen hi/ Mutual Lisnrauce Associations ; Irideimnii} 

or Protedioii Associations. 

1001. Most mutual associations insure against losses not covered 
by Lloyd’s policy or ordinary policies, for instance, the loss arising 

(?») Marine Insurance Act, lUOG (0 Edw. 7, c. 41), s. 85 (8). 

(//) Marine Insurance Act, lUOG (G Edw. 7, c. 41). 

[o) Ibid., s. 85 (4). 

{ji) Mnh'head v. Faiih ayid Xorth Sea Steamboat Jliitual Insurance Association, 

yu4] A. C. 72 ; Blijth dc tWs Case (1872), L. E. 18 Eq. 529. 

(7) Seethe United Kin f/doin Mutual Sttamship Assurance Association, Ltd. v. 


[iyu4] 

(7) See the United Kin/fdoni 
Boulton (1898), 8 Com. Cas. 880. 

(r) The following are cases on this 
Mutual Steamship Association, [1891] 

Steamship Assurance Association 
Britain 100 A\ Steamship Insurance 
710, C. A. ; Ocean Iron Steamship 

722, n. ; British Marine Mutual Insurance Co. v. Jenkins, [1900] 1 Q. E. 299. 

Co. 

TI' 

M Vt t ciAz/cc' f • J./# 1.1. vuff .iri (t tuut U / me J. HOU f imee u# ^ XUO ^ Jy XJ .X. - 

Colkdije V. llarty (1851), 6 Exch. 205 ; Hamsen v. Bouylas (1835), 8 Ad. & El- 
39G. Club time policies often contain a rule that the policy shall be renewed on 
the expiration of the period for which it was originally issued, in the absence 01 

A T 5 J A. A * 


lis subject : — Montyomerie v. United Kiiujdmn 
.891] 1 Q. B. 870; United Kine/dom Midual 
V. NeoiU (1887), 19 U. B. D. 110, C. A. ; Oreat 
ance Association v. (1889), 22 Q. B. E- 

hip Association v. Leslie (1887), 22 Q. B. E. 


V. jSorthern Maritime Insurance ( 0. (1878), L. E. 8 L. E. 2iO: amrmeu 
L. E. 10 C. P. 179, Ex. Ch. See further, as to such warranties and exception?, 
pp. 416, 420, 443 et seq., ante. 
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from the deduction one-third new for old, particular average losses 
on ship under 3 per cent., cost of wages and provisions of the 
crew while the ship is disabled or under average repairs etc. (0- 
There are also mutual insurance associations, called protection 
and indemnity associations, which indemnify their members against 
certain liabilities which are not covered by the ordinary form of 
policy, for instance, liability for life salvage, for the loss of or 
damage to goods carried on their ships, for the one-fourth of the 
darnages consequent on collision which is not covered by the 
ordinary collision clause, for damage to peers, jetties etc. (»j. 

^ 1002. One loss against which tliese protection associations 
indemnify the sliipowner is lialulitv h)r damage to goods on board 
when caused by the improper navigation of the ship. Damage is 
caused by improper navigation of the ship, where, owing to the 
negligence of the shipowner or his servants, whether before or after 
the commencement of the voyage, the carriage of goods is rendered 
unsiife and damage ensues (/■); but when the cargo is damaged by 
putting it into the ship's hold which is not properly cleaned, this is 
not improper navigation, because it does not detract from the safety 
of the vessel for the voyage (ir). 


SfX’T. 18. 

Mutual 

Insurance 

Associa- 

tions. 

Protection 

anUinflemnitv 

to 

associations. 


Liability for 
impro[>cr 
navigation of 
^hip.'^ 


Sub-Skcj. 6. I he Stu/i}p A^'t (IS oiji'tt/i;/ lu’hinnifij Associations. 

1003. By the Merchant_ Shipping Act, 1894 (,r), the liability 
or shipowners is limited in the cases therein specified, where 
the occurrence giving rise to it takes place without their fault 
or privity, and insurances against such liabilities so occurriim 
are expressly exempted from the requirements of the Stamp Act” 
1891 (jj). Ill so far, therefore, as protection and indemnity associa- 
tions protect against such liability they need not issue stamped 
policies ; hut these as.sociations rarely issue any policies to their 
members, whether the liability against which they indemnify be or 
be not a liability for losses referred to in the above-mentioned 
statutory provision (c). Having regard to the requirements of the 
btainp Act, 1891 (a), they ought, it seems, to issue a stamped policy 

(0 Fora inoro coiiqiletc fiiuiiioration of risks in.-ured against bv mutual 

insurance and protection associations, see Arnonld on Marine Insurance ,s 81 
f f Insurance, 2nd ed.. pp. ;i4G, dad, Soj.’ 

M^riU InLirice.rsf Arnould on 

['■) (wod V. Lcdon Steam Shi;, (/a.-mri Amaeiation (ISTl), L. E. U C 1> oC3 • 

9 q' B D 

n 7 .,- ■ ’ ^ " urha-urlh (ISSf), 9 P. D. 145, C. A. 

(188!)), t"'!' Aism iation 


losurance 
against the 
liabilities 
referred to in 
the Merchant 
Shipping Act. 
181»4. s. 50.S. 
and against 
other 
liabilities. 


Necessity of 

i^taniped 

policy. 


title SvTTnnTvr- aVt ^ P* ante, and 

tine AND NaVVIGATION. 

y!} ^ c. 39, 8. 93. .See p. 338, ante. 

f^liipiAvner to request on a printed form the 

request when 1 ! *’ V? ^’1- indemuitv, and this 

acceptance constitutes the contract of insurance. 

I J tS. .JO 1 ict. c. 39, s. 9.1. lor these reqmremeuts, .see pp. 338, 505, ante. 
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Mutual 

Insurance 
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tions. 

Estoppel. 


Rules of 
construction. 


m all cases where they protect against liabilities other than those 

which form the subject of special exemption. 

1004. Although no stamped policy has been issued byanassocia- 
ion, the association may, by its conduct in admitting the receipt for 
the plaintiff of the amount of the loss, relieve him of the necessity 
ot relying on the policy (h), and conversely a member of a mutual 
association may he estopped from denying his liability for calls on 


Sib-Sect. ,. Jinks of Construction appUcahle to Mutual Insurance. 

1005. Tlie^ same rules of construction as are applicable to 
oidinaiy marine insurances apply to insurances effected in mutual 
insuiance and jDroteetion and indemnity associations, except so far 
as they^ are modified by the terms of the policies issued by the 
association, or by the rules and regulations of the association (d). 

Sect. 19. Ajjpendix: York-Antwerj) Rules, 1890 (^). 

Rule L— Jettison of Deck Cargo. 

No jettison of deck cargo shall be made good as general average. 

Dveiy stiuctui’e not built in with the frame of the vessel shall be considered 
to be a part of the deck of the ves.sel. 


Rile II. Damage by Jettison and Sacrifice for the Common Safety. 

Darnage done to a ship and cargo, or either of them, by or in consequence of 
a >acnnce made for the common safety, and by water which goes down a ship’s 
Latches opened or other opening made for the pui-pose of making a jettison for 
the common safety, shall be made good as general average. 

Rule III. — Extinguishing Eire on Shitboard. 

■ ^ cargo, or either of them, by water or otherwise, 

nicluding damage by beaching or scuttling a burning ship, in extinguishing a 
hie on board the ship, shall be made good as general average; except that no 
compensation shall be made for damage to such portions of the ship and bulk 
c’argo, or to such separate packages of cargo, as have been on fire. 


Rule IV.- Cutting away Wreck. 

Lo>s or damage caused by cutting awaj’’ the wreck or remains of spars, or of 
othei things which have previously been carried away b\' sea-peril, shall not be 
made good as general average. 


and General Mntnal Shipping Association, Jlartuds Clam 
L. R. 14 Eq. 148. Compare Edwards v. Ahey'ayron Mntml Ship Insurance 
Society 1 Q. B. D. ,563, Ex. Ch. ; and see title Estoppel, Vol. XIII., p. 388. 

Ship Insurance Co. v. Ashhnrner (1885), 54 L. J. (Q* ®') 
.D /, C. A. But compare SmitJds Case (1869), 4 Ch. App. 611 ; Buckley on the 
Companies Acts, 9th ed., 550. 

(d) Marine Insurance Act, s. 85 (3). As to a rule that the insurances should be 
lenewed from year to year unless the member or the association gives notice to 
teimniate the insurance, see Lishman v. Xorthern Maritime Insurance to. 
p875), L. R. 10 C. P. 179, Ex. Ch. As to a I’ule which jwovides that no policy 
issued by the association shall be dealt with so as to part with any beneficial 
interest in the policy without the consent of the association, and as to other 
similar rules, see Laurie v. Hartlepool Thirds Indemnity Association and 
Darid (1899), 4 Com. Cas. 322; Hutchinson v. Wriyht (1858), 25 Beav. 444; 
yortk-Eastern lOOA Steamship Insurance AssoHation v. Bed ” Steamship 
Co. (1906), 12 Com. Cas. 26, C. A. 

(e) These rules are to be found in the Report of the Fourteenth Conference 
(held at Liverpool) of the Association for the Reform and Codification of the 
Law of Nations, at pp. 279 et setp 
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Rule Y.— Voeuntauy 8 traxi>ixg. 

When a ship is intentionally run on shore, and tlie (nrcmn>tan<-‘es are such 
that if that course were not adopted she would inovituhly sink, or drive on 
shore or on rocks, no loss or daniat^e caused to the >hip, car^o and frei;^ht, or 
any of them, by such intentional running on shore, .shall be made r^ood as 
genenil average. Butin all other cases where a ship is intentionally run on 
shore for the common safety, the consequent loss or damage shall be allowed 
as general average. 

Rule VL— Cakkyixg Press of Sail.— Damage to or Loss ok Sails. 

Damage to or loss of sails and spars, or either of them, cau>ed by forcing- a 
ship off the ground or by driving her higher up the ground, for the common 
safety, shall be made good as general average; but where u ship is afloat, no 
loss or damage caused to tlie ship, cargo, and freight, or any of them, by 
carrying a press of sail, shall be made good as general average. 

PtULE VII. Damage to Exoixes ix refloatixg a Snip. 

Damage caused to machinery and boilers of a ship which is a>hore and in a 
position of peril, in endeavouring to retloat, shall be allowed in general average, 
when shown to have arisen from an actual intention to float tlie ship for the 
coinniou safety at the lisk of such damage. 

PiUi.E VIII. — Exfexses. ligktexixg a Siru* whex Ashore, axd 

GOXSEQUEXT DaMAGE. 

When a ^hip is a>hore and, in order to float her, cargo, ])unker coals, and 
ship’s stores, or any of them, are discharged, the extra cost of lighteniiu'-, Inditer 
hire, and reshipping (if incurred), and the loss or damage ."U.^tained thereby, 
shall he admitted as general average. 

Rule IX. — Cargo, Ship’s ^Materials, and Stores rurxt for Fuel. 

( ‘argo, ship’s materials, and stores, or any of them, necessarily burnt for fuel 
for the common safety at a time of i)eril, shall be admitted as general avera'^-e, 
when and only when an ample Mijiply of fuel had been provided: but tiie 
estimated quantity of coals that would liave been consumed, calculated at the 
price current at the ship’s last port of departure at the date of her leaving, 
shall be charged to the shipowner and credited to the general average. 

Rule X. - I-^xpexses at Port of Refuge, etc. 

(a.)— When a ship shall have entered a port or place of refuge, or :?hall have 
returned to her port or place of loading in consequence of accident, sacrifice or 
other extraordinary circumstances, which render that necessary for’the common 
safety, the expenses of entering Mich port or place shall be admitted as o-eueral 
avciage, and when she shall have sailed thence with her original car'^-o or a 
part of it, the corresponding expenses of leaving such ptn-t or place, conseouen't 
upon such entry or return, shall likewise be admitted as general averao-e 

(l).)-The cost of discharging cargo from a ship, whether at a port or idace of 
loading, call, or ridugc, shall be admitted as general average when the dischar‘>-e 
was necessary for the common safety or to enable damage to the ship c-iU'<ed 
by sacrifice or accident during the voyage, to be repaired, if the repairs w'ere 
necessary lor the sate prosecntioii of the voyage. 

(c.)— ’Whenever the cost of discharging cargo from a sJiip is admissible as 
general average, the cost of reloading and .storing such cargo on Daird the said 
ship, together with all storage charges on such cargo, shall likewise i.e .so 
uUimttea. But when the ship is condemned, or does not proceed on her orio-inal 
voyage, no .storage expenses incurred after tlie date of the ship’s c(mdeimmtiou 
oi oi the abaiidonmeut of the voyage, .-hall be admitted as general avera<m 

(d.)— 1 a ship under average be in a port or place at which it is jiracTii^able 
to lepuir her, so as to enable her to carry on the whole cargo, and if, in order 
to save expenses, either she is towed thence to someotlipr n..iT MniLw.n.G’ 
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Rule XI.— Wages and ^Iaintenance of Crew in Port of 

PiEFUGE, etc. 

■When a ship shall have entered or been detained in any port or place under 
the cu’cumstances, or for the purposes of the repairs mentioned in Rule X., the 
wages payable to the master, officers, and crew, together with the cost of 
maintenance of the same during the extra period of detention in such port or 
place until the ship shall or should have been made ready to proceed upon her 
voyage, shall be admitted as general average. But when the ship is condemned 
or does not proceed on her original voyage, the wages and maintenance of the 
master, officers, and crew, incurred after the date of the ship’s condemnation 
or of the abandonment of the voyage, shall not be admitted as general average. 


Rule XII. — Damage to Cargo in Discharging, etc. 

Damage done to or loss of cargo necessarily caused in the act of discharging, 

storing, reloading, and stowing, shall be made good as general average, when, 

and only when, the cost of those measures respectively is admitted as general 
average. 

Rule XIII.— Deductions from Cost of Repairs. 


In adjusting claims for general average, repairs to be allowed in general 
average shall be subject to the following deductions in respect of “new for 


old,” VIZ 


ft 


Between 
1 & 3 years 

(B). 


In the case of iron or steel ships, from date of original register to the date of 
accident, — 

Up to 1 year ( All repairs to be allowed in full, except painting or coating 
old (A). ( of bottom, from which onc-third is to be deducted. 

One-third to be deducted off repairs to and renewal of wood- 
work of hull, masts and spars ; furniture, upholstery, crockeiy, 
metal and glassware ; also sails, rigging, ropes, sheets and 
hawsers (other than wire and chain), awnings, covers and 
painting. 

One-sixth to be deducted off wire rigging, whe ropes and 
wire hawsers, chain cables and chains, donkey engines, steam 
winches and connections, steam cranes and connexions; other 
I repairs in full. 

( Deductions as above under Clause B, except that one-sixth 
I be deducted off ironwork of masts and spars, and machinery 
( (inclusive of boilers and theii* mountings). 

Deductions as above under Clause C, except that one-third 
be deducted off ironwork of masts and spars, repairs to and 
j renewal of all machinery (inclusive of boilers and their 
1 mountings), and all hawsers, ropes, sheets and rigging. 

One-third to be deducted off all repairs and renewals, except 


Between 
3 & C years 

(C) . 

Between 
(5 & 10 year? 

(D) . 

Between 


( 


(E) . 

Over 
15 years 

(F) . 


10 & 15 years | ironwork of hull and cementing and chain cables, from wliich 

( one-sixth to be deducted. Anchors to be allowed in full, 
j One-third to be deducted off all repairs and renewals. 

Anchors to be allowed in full. One-sixth to be deducted off 
( chain cables. 

/ The deductions (except as to provisions and stores, machinery 
and boilers) to be regulated b}^ the age of the ship, and not the 
age of the particular part of her to which they apply, ho 
painting bottom to be allowed if the bottom has not been painted 
within six months previous to the date of accident. No deduc- 
tion to be made in respect of old material which is rejiaired 
without being replaced b}’ new, and provisions and stores which 
^ have not been in use. 


Generally 

(G). 


In the case of wooden or composite ships : — 

AYhen a ship is under one year old from date of original register, at the 
time of accident, no deduction new for old shall be made. After that 
period, a deduction of one-third shall be made, with the following 
exceptions : — 

Anchors shall be allowed in full. Chain cables shall be subject to a 
deduction of one-sixth only. 
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No deduction shall be made in respect of provisions and stores wJnVh 
had not been in use. 

Aletal sheatliinj^ shall be dealt with by allowing in full the cost of a 
weight equal to the gross weight of metal sheathing >tripped (»lf, 


:CT. .J. 


Appendi^i,) 


weight equal to the gross weight of metal sheathing >tripped olf, . -;no. 

ininus the proceeds of the old rnetal. Nails, Iclt, and labour metal- 

ling are subject to a deduction of one-third. Rules, 1890. 


A V • • • 

In the case of ships generally : — 

In the case of all ships, the expense of straightening bent ironwork, 
including labour of taking out and replacing it, shall be allowed in full. 
Graving dock dues, including expenses of removals, cartages, use of shears, 
stages and graving dock materials, shall be allowed in full. 

Ruli; XIV.— Tempoiiaky Repairs. 

No deductions “new for old” shall be made from the cost of temporary 
repairs of damage allowable as general average. 

Rule XV.— Loss of Fieeigut. 

Loss of freight arising from damage to or loss of cargo shall be made good as 
general average, either when caused by a general average act, or wiren the 
damage to or loss of cargo is so made good. 

RuleX\I. Amount to he :mai)E cjood for Cargo lost or damaged by 

SAClilFICE. 

The amount to be made good as general average for damage or loss of goods 

sacnficed shall bo the loss which the owner of the goods has sustained thereby 

based on the market values at the date of the arrival of the vessel or at the 
termination of the adventure. 

Rule XVIL— Coxthibutory Values. 

The contribution to a general average shall bo made upon the actual value 
oi the property at the termination of the adventure, to which shall be added 
the amount made good as general average for pr(»pcrtv sacrificed ; deduction 

^ ^^hip.)wner’s freight and ])assuge-money at nsk, of such 
p it charges and crew s wages as would not liave been incurred had the ship 

am cargo been totally lost at the date (jf the general average act or sacrifice^ 
and have not been allowed as general average ; deduction being also made from 
t e value ot the property ot all charges incurred in respect thereof subsequently 

iveiage.”''"''''' 

Passenger^ luggage and pponal elFect<, not shipped under bill of ladin- 
shall not contribute to general average. 

Rule XVIII. — Aiu ustmext 

ilsiipsss—s-sj 


•s 
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Part II. — General Observations on the 
Various Kinds of Insurances other than 
Marine Insurance. 


Sect. 1. — I ariotis Kinds of Insurances, 

1006. Several kinds of insurances besides marine insurances 
are specified elsewhere (/'). There are also insurances against theft 
or burglary^/), insurance of animals, plate glass and other pro- 
perty and insurance against birth of issue (//), In fact, there is 
scarcely any risk that cannot be insured against at Lloyd’s, and 

many insurance companies cany on several kinds of insurance 
business (/). 


Sect. 2. The Law applicahle to Insurance Companies, 

1007. In the absence of statutory provisions to the contrary, 
partnership law applies to insurance partnership, and company 
law, including the provisions of the Companies (Consolidation) Act, 
1908 (A), ai)plies to insurance companies. 

Insurance companies registered with unlimited liability usually 
grant policies and annuities on condition that only the assets of 
the company are to be liable in respect of the same (/). 

1008. Certain provisions in the Companies (Consolidation) Act, 
1908 (A), relate specially to insurance companies, the most important 
one being that an insurance company must before it commences 
business, and in every year during which it carries on business, make 
a statement relating to its constitution and the liabilities of its 
members, and must put up such statement in a conspicuous place 


(/) -A-S to fire insurance, see pp. olG d seq.^ post ; as to life insurance, see 
pp. 543 ct sap, post : as to insurance against accidents to the assured, and to 
third persons, see pp. 5(J(» d seq., post ; as to insurance against loss by insolvency 
or dishonesty called guarantee insurance, see pp. 572 d seq,, post. 

[<}) A policy against burglary or theft contained a proviso that no claim 
should be made for loss by theft by members of the assured’s business staff. A 
theft was committed by men who got into the premises b}' the connivance of a 
member of the business staff. This was held to be within the proviso {Sa(pd cind 
Lairrem-e v. Stearns, [1011] 1 Iv. B. 426, C. A.). 

(//) Insurances against burglary and loss of or damage to property are con- 
tracts of indemnity, and are subject to the same principles as fire insurance (see 
pp. 516 seq.,]mt), which is only a particular instance of insurance against 
accident to jiroperty. There are no reported cases upon insurance against birth 
of issue. Clearly, however, it is not a contract of indemnity, and is therefore 
in thisyespect analogous to life insurance (see pp. 543 d seq., post). 

(?) From a legal point of view it is important to classify insurance companies 
by having regard to the different modes in which they have been formed or 
constituted. For such a classification, see title Companies, Yol. V., pp. 616 seq. 
See also pp. 621, (>22 {iind.). As to insurances by friendly societies and indus- 
trial, provident and collecting societies, see titles' Companies, Vol. A'., p. 625 ; 
Fkiendly Societies, A’oI. XY., p. 124 ; Inbusxpial, Ppovident, and Similak 
Societies, pp. 1 et seq., ante. As to insurances by Government insurance 
offices, see Bunyon, Law of Life Assurance, 4th ed., pp. 342, 346. As to 
trade unions, see title Trade and Trade Unions. 

(A-) 8 Edw. 7, c. 69. See, generally, titles Companies, A^ol. V. ; Partnership. 

{!) As to the meaning and effect of the above-mentioned condition, see 
title Companies, A"o1. Y ., pp. 634, 639. 
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in ^ the registered office of the company, and in every branch 

office (m). 

1009. Before 1907 three statutes only (all now repealed) relating 

to life assurance companies were in force (n). Most of their ijvo- 

visions (o) are re-enacted with more or less modilicatioii by the 

Assurance Companies Act, 1909 (p), which is fully dealt with 
elsewhere (q). 


Sect. %.~AppUmtion of Principles of Marine Insurance, to all 

Insurances. 

1010. Almost all contracts of insurance contain a great number 
of terms and conditions the construction of which is subject to 
the same rules as those which have been stated and exiilained in 

dealing with marine insurance (a)- 

The legal principles of marine insurance («), such as those 
relating to fraud, concealment, misrepresentation, warranties, 
subrogation, agency, reinsurance, rectification of policy (b), and’ 
return of premium (c), apply, with certain few exceptions (d), to all 
insurances, so far as their application is not excluded or modified 
by the terms of the policy. In treating of insurances on fire, life 
and other risks, it is therefore necessary only to state those specific 
exceptions and to illustrate the application of the general rule to 
the different classes of insurance (d). 

1911. V ith lespect to return of premiums, it is a general prin 
ciple of insurance law that if the risk has once attached the 
premium cannot be recovered l)ack(c). On the other hand vdiere 
a policy IS merely voidable on the ground of innocent mi’srepre- 
s^n^tion or concealment on the part of the assured, the latter 

(m) s Kilw. 7, c. (i!) H. los ; seo title Companies, A7)1. V., pp. g 16 ft so, 

the Life Assumuce Coinpanie.s Acts, ISTO (3:1 & 34 Met c fill 

V.^K G20 " ^ CoMPAxS 

(0 Iteli.tiii" to deposits, separate funds, annual statements, audit of accounts 
amalgamation transfer ot business etc. ; see title Companies, Aol. V. pn c-),; 

^ssoc/a^io//, [1910] 1 Ch. 

(7) See title Companies, Yd. V., pp. 395 , 620 e< so,., 627 ft ««., 7G0. 

(a) ..00 PP- d4. ante. As to fraud, concealment, and misrepro.senti 

“ 100 ^ 0 '’/; •n’t'’’ "" ^«>Tantie.s, see p. 402, ««tf; as to subrogdion .see 
Y 1,10, a„ e as to agency, see p. 354, ode; .as to reinsurance, see p 375 ode 

; 496, -turn ’of p^emiumrs^c 

Commercial Supplo- 

(c) As to return of premiums, see, fui-ther, the text, iufra. 

the JoMrins Ib.t polky’Zy ki pi! 

only to marine insurance and not to any other kind of insurance /'>) \ ifV. 

. not a contract of indemnity, and the principle of subrogation ('^eo 

f«ee n ' ^ 't' practice aslo discovery of s^ papers 

Uei c-«s’of ini, iasuraiice, and does not extend to anv 

(7a/ipcj/i/aum <i' Co. V. //eat/f ri 908 l 1 K 11 10 ‘ 1 ‘> P a \ 

(f) / o,rtsr V. Scottist, E,nitaUe L,fe lasurance .wj (issl), S L. P (cu ) ^4' 

H.L.— XVII. 

Li Jj 


Skct. 2. 

The Law 
Applicable 
to Insurance 
Companies. 

Life 

Insurant ' 
Acts. 187o, '.1 
1871, 187V. 

Assurance 
Companies 
Act, I'JOy. 

Most of the 
priiiciple.s ami 
rules of con- 
struction in 
marine 
insurance 
apply to all 
insurances. 


Premium 

when 

recoverable. 


4 V 


■>nt 
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Insurance. 


Sect. 3. 

Application 
of Principles 
of Marine 


is eiititled, upon the contract being avoided, to recover the 
premiums he has paid; but he is not so entitled if the policy is 
Illegal as distinguished from its merely being voidable {/). 


Insurance 

^^to all 

' / _^^Urances. 

t- \ aimon law. 

f \ 

f r 



Gambling 
Act, 1774. 



Sect, i— Wager Policies: The Gambling Act of 1774. 

1012. Contracts of life insurance fall within the class of aleatory 

contmc^. At common law, wagers (g) concerning matters in 

which the only interest of the parties was that created by the bet 

were not per se unlawful, and an action could be maintained on a 

wager on the life of a person unless of such a nature as to be void 

on grounds of public policy (//). But in 1774 the Gambling Act (i) 

(hereinafter referred to as “ the Act of 1774 ”) was passed. It enacts 

that no insurance shall be made by any person or persons on 

the life or lives of any person or f)ersons or on any other event 

01 events whatsoever wherein the person or j^ersons interested, or 

foi whose benefit, us^, or account such policy shall be made shall 

have no interest, or by way of gaming or wagering, and every 

insurance made contrary to the true intent thereof shall be null 
and void (A’). 


Contracts are 
within the 
Act of 1774. 






1013. Ihe Act of 1774 (i) applies not only to insurances on 
lives, but also to those on any events whatsoever, with the exception 
of insurances on ships, goods and merchandises; these are 
expressly excepted (/). On the other hand, the Act of 1774 (i) does 
not apply to a 1 contracts by way of gaming or wagering, but only 

Collins, M.K., iu ILirse v. 

j — , -L In Kettlewell v. Rvfwje 

l6'5/(ra//re 6a, [1908 1 K. B. o4o, C. A. (a case of a life policy), there was a false 
icpicsentution on the part of the agent of the insurance company that the 
iissured would be entitled to a free policy on papng premiums for a certain 
number of the years, and the Couid of Appeal decided that although the in- 
surers would have been liable duiing those years, this did not preclude the 

assured from recovering the premiums. Gorell Barnes, P., observed that in 

all cases in which a contract is voidable at the option of one party, the other 
jiurty is under a liability until the former elects to declare the contract void ; 

} et the fact that such a liability exists does not affect the right of the former 
party to avoid that contract. 

(.7) I or definition of “ wager,” see title Gaming and Wagering, Yol. XV., 
//umpr/e». V. JVahh (1876), 1 Q. B. D. 189; Carlill v. Carbolic Smoke 

Co., [1892] 2 Q. B. 484, 493. 

{h) Chesterfield [Earl) v. Janssen (1751), 2 Yes. 125, 137; March [Earl) v. 
fifot (1/71), 5 Burr. 2803. 

(/) Life Assiu-ance Act, 1774 (14 Geo. 3, c. 48). Its title is “An Act for 

legulating insurances upon lives, and for prohibiting all such insurances, except 

in cases where the persons insurini^ shall have an interest in the life or death of 

the persons insured,” and it recites that “ it hath been found by experience 

that the making insurances on lives or other events, wherein the assured shall 

have no interest, hath introduced a mischievou.s kind of gaming.” The title of 

the Act of 1774 is, as will be seen from the text, supraj fai’ more limited than 
its operative part. 

(/.•) The Life Assurance Act, 1774 (14 Geo. 3, c. 48), s. 1. This Act did not 

ap]dy to Ireland, but it has been extended to that country by the Life Assurance 

(Ireland) Act, 1866 (29 & 30 Viet. c. 42). It is doubted in Bunyon, Law of lire 

Tiisurance, 3rd ed., p. 57, whether the latter Act applies to insurances other than 

those on lives, but on comparing the title to the two Acts it would seem that 
it does. 

(/) By the Life Assurance Act, 1774 (14 Geo. 3, c. 48), s. 4. As to these 
exceptions, see p. 520, post. 
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Act of 1774 . 
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Part Ir. Various Ixsurakces other than Marine Insurance. 

woxd. Thus it does not apply to an ordinary jmt^ohit bond (m) 

Z’the Ta ^ money is agreed to be returned 

ol A.) cannot make out a good title to certain real estate (n). 

Insurances which contravene the provisions of the Act of 1774 („) 

are il pi, therefore where on the trial of an action it appear 
fiom the evidence adduced by the plaintiff or otherwise ti t his 
claim IS founded upon such an illegal policy the court will not 

by the defendant makes no difference ( p). ^ ^ ^ ^ 

1014. It is also enacted that it shall not be lawful to make anv n 1 i t 
policy or policies on the life or lives of any person or pS ons 0, ^VrV s 2 

te pel sons 01 persons name or names interested tliLeii/ or for 

i™'; “■ ”■ pol'ey ifErL"* ol 

1015. It is further enacted that in all cases wlie.-o • 1 

:: r s. ir 1 t “n-iSS 

that which the assured has at the time of effectiinr he li 

iiii' lirs szi 

on Police's Othn- than Marine Policies. 

San a^ inirhie pdfoyhwliich Jiiot'dldy sfo ''''T " 

(-«) (1 /larO.n V. Mai/ (1^99), 5 Vos. T: 

(//) ’-oo/.' V. i'Vt/f/ fly.jO) ] ', (j n fpi. 

that the Lite Assurance Act, 1774 (U Geo 3'^ t for saving 

made 111 tlie form of a imlicy of iu.surance ‘or -.V to contracts 

u.'iually made in that form • Imt there -no ore 

trary conclusion. It is imi.ossible to reconcile ,Vthr '''’l‘'''’"'-'" to a con- 

thoy are discussed in '? Smith I (' i , V "'Ohw 

otthis question is unnec“'i;^^;, Al'!’- , l^“t a discSn 

in.ees, M-hich are contracts made in the t, ^, 1,1 imsui- 

t ho Ginnin- Act. 18d,5 (.S & 9 A7ct c 09) r4e tit) ‘'r ‘ insurance. Moreover, 

XV., pp. 270 ef has made tl^^e UesH, n , Wagkri.xu, 

iiiiportance. ^ question one ot comparatively little 

(0) Life As.sm-ance Act, 1774 (14 Geo. 3 c 4S) 

;• Life A.ssura,ice Act, 1774 (Geo y”, c 48)^^s. 3 ’ P' 

^VSinitj.Mf a,' nth ed!'' 2 ^ h Ex“\'h ^ T"’ C. B. 36 . 5 , 

^ '^niith, L. C./llth ed * ‘HyJ* OodsaU y. Bvldero (1807), <J 

1 ) ^t.mp A.,, s ^ ^ 

L L 2 


* V 


int 
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Insurance. 


Sect. 5. 

Stamps on 
Policies etc. 

Limit of time 
^for stamping. 

Penalties. 

r 


Assignment 
of policy. 


Accident, 
sickness, 
burglary, 
fire etc. 
lK)licies. 


It seems, however, that notwithstanding the first-mentioned pro- 
vision, a binding contract of life insurance may be made verbally (c). 


1017. Policies may be stamped, without penalty, thirty days 
after their first execution, or after they are received within the 
United Kingdom if executed elsewhere. Moreover, any unstamped 
or insufficiently stamped policy may be stamped after execution on 
payment of the unpaid duty, with interest where the duty exceeds 
£10, and a penalty of £10 (c?)* The Commissioners of Inland 
Kevenue may, if they think fit, remit the penalties or any part 
thereof {e). 

An assignment of a policy of life insurance must be duly 
stamped (/). 


Policies issued by friendly societies need not be stamped (,^). 
Accident policies, and policies of insurance for any payment 
agreed to be made during the sickness of any person, or during his 
incapacity from personal injury, or by way of indemnity against 
loss or damage of or to any property (which include fire policies) 
must be stamped with a penny stamp, and so must a policy of 
reinsurance against these risks between insurance companies (h). 
Employers’ liability policies must also be stamped with a penny 
stamp (i). 


Part III. — Fire Insurance. 


Sect. 1. — Nature and Form of the Contract: The Stamp Act. 


Definition of 
the contract. 



1018. A contract of fire insurance is a contract by which the 
insurer agrees, for valuable consideration (usually called the 
premium), to indemnify the assured, up to a certain amount and 
subject to certain terms and conditions, against loss or injury by 
fire which may happen to the property insured during a specified 
period. The contract is generally embodied in an instrument 
called “ a policy ” (A), which sets out the various terms and 
conditions upon which the insurance is effected. 


policy are as follows : — On a sum insured not exceeding £10, Id.; above £10, 
and not exceeding £25, .3d. ; above £25, and not exceeding £500, 6d. for 
every £50 or fractional part thereof ; above £500, and not exceeding £1,000, Is- 
for every £100 or fractional part thereof; above £1,000, for every £1,000 or 
fractional part thereof, IO 5 . 

(c) Newmayi v. BeJsten (18S4), 28 Sol. Jo. 301, C. A. 

(d) Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 15 (1), (3) (b). 

(e) Ibid., 6. 15 (2) (a), (3) (a). 

(/) Ihid.y s. 118. 

{(j) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 33; and see title 
Friendly Societies, YoL XV., p. 161. 

(h) Stamp Act, 1891 (54 & 55 Viet. c. 39), ss. 91, 98 (2), 99, 100, and Sched. L 
A so-called policy guaranteeing the payment of a fixed sum at a certain date, and 
providing for payments of surrender value if required at an earlier date, is- 
chargeable with a 6d. agreement stamp [Mortgage Tmvrance Corporation v. 
Inland Revenue Commissioners (1888), 21 Q. B. D. 352, C. A.). 

[i) Finance Act, 1899 (62 & 63 Viet. c. 9), s. 11. As to stamp duties 
generally, see title Eevenue. 

(A) For a usual form of policy, see p. 527 j post. 
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1019. Such a formal document is not, liowever, necessary in order 
to constitute a valid contract of fire insurance (/). Thus a slij), 
initialled by a broker \Yith a view to the preparation of a policy, 
may create a binding contract of insurance (m). In fact a proposal 
to insure and an acceptance of such proposal may constitute a 
binding contract to insure even without the payment of any 
premium (a), and where such a contract has been entered into the 
insurers will be compelled by a decree for specific performance 
to grant a jiolicy, notwithstanding that a lire has taken place (o). 

1020. On making the proposal to insure, the premium or some 
part of it is usually paid by the proposer, who thereupon receives 
what is called a deposit receipt or interim protection note (often 
called a cover note holding him secure for a definite period until 
his pioposal has been accepted or declined ])y the insurance office. 
If the tire occurs before the expiration of tlie period, the insurers, 
unless tlieyjiave previously declined the risk, will be responsible for 
the loss. 1 1 ms the interim protection note or deposit receipt is 
evidence of a proposal by the insured to effect an insurance subject 
to all the usual terms and conditions of the insurance office, and 
also constitutes an undertaking that, pending the acce 2 )tance or 
refusal by the company, the property is held insured under these 
conditions. I he deposit receipt or interim protection note therefore 
constitutes a contract of insurance for a certain time(p). 

1021. By the Stamp Act, 1891 (q), the expression '‘policy of 
insuiance includes any writing whereby any contract of insurance 
IS made or agreed to be made or is evidenced, and all such 
documents require a penny stamp (r). A deposit receipt or 
protection note, being a contract for insurance, is a policy within 
the statute ( 7 ), But anunstam[)ed policy may, on payment of the 
penalty, be stamped at any time after its execution (s). 

1022. A contract of fire insurance is a personal contract with the 
assured, and is not a contract passing with the property insured, 
iheiefore, on the sale of a thing insured, no interest in the policy 
passes to the purchaser unless at the time of the sale the policy 
be assigned expressly or impliedly, and it may consequently happen 
that, although property is insured and a fire occurs, no action Ian 
be mumtaiued by anyone on the policy. Thus, if a vendor who 
has insured property against fire conveys it to a purchaser without 
assigning the policy and a fire occurs, neither ve ndor nor purchaser 

<US87y 57 --lofM/rrt/i.-e Soatfi/, Royal Insurauct Co.'s Claim 

{>») Thonipsun V. Adams (1SS9), 25 il B. 1). m. 

of^i^^taria 

AcH Npo Tin TiS (il yase of marine insurance, where the Stamp 

Act ( ee pp. J.iS, olo, aiifc) were inapplicableV 

y* ^('ll><'^'l<inds India Sea and Fire Insurance Co. of Rafnria, 

(n. (1739), 1 Atk. 545; Mead y. 

} r:i * ^pecihc periormanc-e generally, see title Si'KoifK’ PEUFOnMAXCt:. 

/WsLs M HSn yt/" v. Parsons, Queen imurance Co. v. 

(18S1), < App. Cas. 96, 124, 125 P. (’ 


Sect. 1. 

Nature and 
Form of the 
Contract: 
The Stamp 

Act. 


No formal 

policy 

necessary 

Cover note. 


Stamp Act, 
1891. 


Personal 
nature of 
contract. 


y 04 & 55 39), 

/■) Ua.l, Sched. 1. ; see s. <J9 [ihid.), aiul p. 51 (i, ante. 
(0 btanip Act, 1S91 (5-1 & 55 Viet. e. 99;, k 14, 15. 



518 


Insurance. 


Sect. 1. 

Nature and 
Form of the 
Contract : 
The Stamp 
Act, 


Contract is 
one of 
indemnity. 

Application of 
doctrine of 
subrogation. 

Compensation 
from police 
rate. 


Landlord's 
right against 
tenant. 


has parted with his interest, 

and the purchaser because he is not insured by the policy (t). 

Sect. 2. — Subrogation. 

_ 1023 . It is a fundamental principle that the contract of fire 

insurance, like that of marine insurance, is presumed to be 

a contract_ of indemnity (a); and the rules of law relating to 

nisuiable interest m marine insurance apply equally to fire 
insurance (5). a j 

1 10111 this it follows that the principle of subrogation aiiplicable 
to marine insurance applies also to fire insurance (c). This doctrine, 
nideed, receives its most frequent and most important application 
in fire insurance. For example, where insured property lias been 
damaged by fire under such circumstances as to entitle the assured 
0 e jiaid compensation for the damage out of the iiolice rate 
uiicei tie Eiot (Damages) Act, 1886(d), the insured owner can 
piusue one of t^\o courses. He can at once recover from the 
insurance office the ^vhole amount of the damage, and then the 
0 ice ia\ing jiaid the loss will be entitled to claim or recover in 
the owners name (<-) the compensation wliich is payable out 
0 le jiolice late; or the owner can begin by claiming compen- 
sa ion out of the police rate, and then, after having received 
tliat amount, recover from the insurance office the difference 
etveen the amount payable under the policy and the sum received 

for compensation (/'), 

Again, where a lessee of a house is bound by a covenant to 
lepaii and it is destroyed by fire, the lessor who has insured can at 
once lecover the amount insured from the insurance office, and the 
orhee on 2^ayment of the loss wdll be subrogated to the owner’s 
lights against the lessee, and can sue in the owner’s name the 
essee under his covenant to rejiair ; or the lessor can in the first 
instance recover compensation from the lessee under the covenant 
to lepair, and then chiim from the insurance office the difference 

O Mzell 4 Bro. Pari. Cas. 431 ; Satllers (^o. v. nadvork (1743), 

- Atk. oo4; loaf c v. Adams (1804), 33 L. J. (cn.) 030; Xoiih of Knnlaml Oil- 

ra (1873), L. E. 10 Q. B. 249 ; Preston 

ib ( u. J). 1, c. A., per Brett, L.J., at pp. 11, 12 ; ('ol/im/vidr/o^x. Jloyal 
Jurham/e Assoram-e t 'orpm-atioji (1887), 3 H B. J). 173; Juxlesiakiral (^om- 

/o? y- Popfol Koxhaiiffe Assurance Corporation (1893), 

4 - 1 . 'a!' L irc poHcie.s are not assignable without the consent of 

supra: Aadfei's Co. v. Padvoch\ supra; see title 

SLs IX A( Tiox, ^ ol. I'V 402 ^ ; Out this matter is usually the subject of 

exiyess condition, see p. .529, post. As to the assignment of the policy, see 
p. o43, post. ° 1 . » 

^ C’.A. ; CasteUain x. Preston 

(1883) 11 Q. L. I). 380, C. A. See title Guaraxtee, Vol. XV., p. 444. 

{h) bee p. 300, ante, and ]>. .519, post. 

(c) See p. 490, ; Castellain v. Preston, supra. 

^ ^ c. 38, s. 1 : and see titles Crimixal Law axd Procedure, 

^ ol. IX., p. 300, note (c) ; Police. 

ie) It seems open to argument that under the Eiot (Damages) Act, 1880 (49 & 30 

\ ict. c. 38), ss. 1, 2, 4, the assurers after paying the loss are entitled to sue in 
their own names : but see p. .519, post. 

if) Aldridije V. Great Western Pail. Co. (1841). 3 Man. & G. 515; Mason y. 
bcons5^r^ (l<S2), 3 Doug. (k. B.) 01; Clarf v. lihjthing [Inhabitants) ;;i823), 

^ cC V. 
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Insurers must 
sue in names 
of assured. 


bGtwGGii sucli conipGDsatiion and tliG amount insured (^), Aloreover, Sdct. 2. 
if the assured should renounce any of his riglits'and remedies Subroga 
against third parties to the benefit of which, if not renounced, the tion? 

insurers would have been subrogated, the assured will liave to 

answer to insurers for the amount of the benefit he has lost(//). 

In short, the insurer on payment of the loss is entitled to the 
advantage of every right of the assured, whether such right consists 
in contract or in remedy for tort, or to anything he has received 
or^is entitled to recover in diminution of the loss (i). 

Thus, where an assured has received from a corporation notice Compuis.»r\ 
to treat for certain property which is subsequently burned and the * 

loss paid by insurers, the latter will be subrogated to the rights of 
the assured against the corporation, and the assured is not entitled 
as against them to accept in satisfaction of his claim the amount 
of the loss less fclie mone}^ received from the insurers (/,). 

1024 . Insurers cannot, however, by reason of their right to sub- Insurers mi 
legation, sue in their own name; they must sue in the name of in name 
tlie assured, and cannot recover from the third party unless the 
assured would himself be entitled so to do(/). But payment 
honestly made by insurers in satisfaction of a claim by the insured 
entitles the former to the remedies available to the latter- and 
such remedies cannot be resisted on the ground that the damage 
sustained was not covered by the terms of the policy (ni). 

1025 . It is only on payment of the whole of the loss sustained hy subro-ration 

the assuied that tlie insurer is entitled to be subrogated to the ri<^Iits effuctui 

of the former, so that if the amount insured is less than the amount 

of such I 0 .S.S, the insurance office, though it has paid the amount 

insured, would not he subrogated to the rights of the assured. 

J heretore the as.sured will remain ,lo„nnu^ liti.s in the action bromdit 

liy him against the person primarily liable, and will be entitled'’ to 

compromise the action without tlie assent of the office, iirovided 

always he acts ,/u/c, without any intention to sacrilice the 
interests of the insurers (//). 

Sect. 3. — Insurable Interest. 

Siu-Seo]'. 1. ]\ hnt rotntiiffffs l/tsurable Interest. 

policies relating to insurances on houses, buildings, Effootof 
and othet like real property are prohibited where the person for dambling 
whose use, henefat, or on whose account tliey are made has no 


Subrogation 
only effectual 
on payment 
of whole of 
the loss. 


{!/) Darren v. TihbiiU ( ] SSO), 5 Q. Ji. ll. MO. C. A. The ri-hts of the Ips.or 

Fire Insurance Co. v. Isaacs, [1896] 2Q B .'577 no- 
’/V “’■ V 1 11- ^^0, C. A. (benefit of Ve, , airing 

notwe to treat) ' ''' ^ K. B. 703 (benefit ot 

(/) Iha-nix A83>/ra,ire Co. v. Spooner, [1905] 2 K. B. 753. 

y) Simjwm V. Thomson (1877), 3 App. Cas. 279. 

yn) Kuiij V. Vidm'ia Jiisnranre Co., [1890] A. C. 251 P C 

siniilai CiHor/,,?''*'-' (1S"45,’9 Ch. App. 483. For the 

iinuai po.Mtioii in marine insurance, see p. 493, ante. 
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Insurance. 


Sect. 3. 

Insurable 

Interest. 


Insurable 

interest. 


interest (o). Moreover, the name of the person interested, or for 
v^hose use or benefit, or on whose account, the policy is made 
must be inserted therein, and no greater sum can be recovered 
than the amount or value of the assured’s interest at the time of 
the effecting of the policy (p). Nor can the assured recover more 
than the amount or value of his interest at the time of the loss, 
inasmuch as the contract of insurance is, by its very nature, and 
generally by its express terms, a contract of indemnity (g). 

As regards fire insurances on goods, they are, though not within 

the Act of 1774 (p), if they be wagering contracts, null and void by 
reason of the Gaming Act, 1845 (r). 

1027 . The legal principles of marine insurance as to what con- 
stitutes an insurable interest apply equally to fire insurance, with 
this exception (arising from the Act of 1774) (p), that in case of fire 
insurance on houses or buildings the assured must have an insurable 
interest at the time of effecting it, as w^ell as at the time of loss, 
whereas in the case of marine insurance it is sufficient for the 
assured to acquire such an interest any time before the loss (5). 
A defeasible interest or a contingent interest, or a partial interest 
of any nature, is insurable; and any person wffio stands in any 
legal or equitable relation to the insured property, in consequence 
of which he may be prejudiced by its loss or by damage thereto by 
fire, has an insurable interest (/). 


Vendor and 
purchaser of 
real property. 


Sub-Sect. 2. — Vendor and Purchaser of Real Property, 

1028. The legal relation between the vendor and purchaser of 
real property under a contract w’hich is still in fieri is not exactly, 
even as regards the property itself, the relation of trustee and 
cefiid qne tmsty because it is uncertain whether the contract will or 
will not be performed. But when the contract is actually completed 
by conveyance or is performed in everything except the mere 
formal act of sealing the engrossed deeds, then that completion 
relates back, and the relation between trustee and cestui que trust 
as to the property the subject-matter of the contract is estab- 
lished (aj. But this relation does not extend, in the absence of an 
assignment or agreement to assign, to the benefit of a policy of 
insurance against fire. Thus where the vendor who has insured 
his house against fire contracts to sell it, and between the date of 
the contract and its completion the house is damaged by fire, and 
the insurance company, not being aware of the contract, pays the 
amount of the loss to the vendor, the purchaser is not entitled to 
have the insurance money deducted by way of abatement from the 

(0) See Life Assurance Act, 1774 (14 Geo. 3, c. 48), ss. 1, 2, 4 ; and see p. ol4, 

ante, 

(p) Life Assurance Act, 1774 (14 Geo. 3, c. 48), ss. 1,2, 4; and seep. 5U,anie. 

(q) See, further, title Guarantee, Vol. XV., pp. 444 et seq. 

(r) 8 & 9 Viet. c. 109, s. 18. See title Gaming Wagering, Vol. XV*» 

p. 268. 

(s) See p. 367, ante. 

(^) See pp. 367 et seq., ante, and the text, infra. 

(a) Eayner v. Preston (1881), 18 Ch. I). 1, C. A., per James, L.J., at p. 13 ; 
Ridout V. Fowler, [1904] 1 Ch. 608, per Farwell, J., at p. 661; affirmed, 
[1904] 2 Ch. 93, C. A. See generaUy, as to the relationship of vendor and 
purchaser of real property, title Sale of Land. 
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purchase-money. On the other hand, the vendor, when he has 
received the insurance money from the insurers, is hound, in 
accordance with the principle of subrogation, to repay them tliat 
amount out of the purchase-money received from the purchaser (h). 


Sub-Sect. -Vendor and 


Vnrrhafffr of (loads. 


1029. The vendor of goods in which the property and risk have 
iiot passed to the purchaser at tlie time of the former effecting the 
insurance on them has, of course, an insurable interest in them to 
the amount of their value. But if before the loss or damage the 
property has passed from the vendor to the purchaser, and it has 
not been agreed between them that the policy shall enure for the 
benefit of the purchaser, the vendor, having no interest in the 
goods at the time of the loss, cannot recover on the policy (r). On 
the other hand, if such an agreement has been come to, the vendor 
holds tlie policy in trust for the purchaser, and the latter can 
maintain an action upon it in the vendor’s name(^/). 

1030. The person who has entered into an agreement for the sale 
of goods can insure the profits he expects to derive from them, but 
only by a policy in which profits are insured eo nomine. An 
insurance merely on goods will not cover a loss of profits (c). 


SriJ-^^ECT. 4. — MoH<fngoT and Morigagcc. 

1031. A mortgagor of property has an insurable interest in it for 
the full value ; a mortgagee has an insurable interest for the 
amount of the mortgage debt, and if he intended to insure for the 
benefit of the mortgagor as well as of himself, he can recover from 
the insurers the full amount insured, holding its excess over the 
mortgage debt in trust for the mortgagor. Whether this was or was 
not his intention is a question of fact(y ). 


(1804) 


E. 


(/») Jiotfnf)' V. Preston (ISSI), IS (’h. I). 1, A.; Poole v. A<lams (18 

03 L. J. (cm) 039 ; ('asidliun v. Preston (lsS3), 11 Q. h. D. 380, C\ A. 

(f) Xarili of Pngland OiPrake Co. v. Arc/iantjcl Insurance Co. (IST^j), L. 

30 Ci. Ji. 249 (juariiie). 

(f/) Piin-U-fi V. In/ics (1S43), 11 M. & W. 10; ciunpare IJoj/il v. Fteiainij (1872), 
E. 7 (i. h. 299, 303 (marine); and see pp. 300, o20, ante. ISee als(), on the 
question of insurable interest under a contract of sale, Sentancr. v. }Iav'h.;i (1803), 
13 ( ■. IJ. (x. s.)4jS ; Sfiarkesw d/u/'if//a//(1830), 2 Bing. (x. c.) 701 ; inijlis v. .S7o(7t‘ 
(ISS-j), 10 App. Cas. 203. Where goods were left in tlie seller’.s warehouse, and 
were burned at a date when the risk was the purchaser’s, the .‘teller, having 
recovered under a floating iioliev not more than sufficient to cover his loss apart 
from the sjiecitic goods, was held not bound to apply any part of the insurance 
niono\^s in reduction of the ])rice of such goods [Martineau v. Kitdthty (1872), 
L. E. 7 U- B. 430). As to sale of goods generally, see title Sale OF Goods. 

(0 lie ]\'ri<jht and /We (1834), 1 Ad. & El. 021; Stockdale v. Dunlop (1840), 
6 M. A W. 224, 232 ; and see p. 305, ante. 

(J) Jrrin<f\. ilicJtardson (1831), 2 B. A Ad. 193, In Castdlaiu v. Preston, 
sujrra, BowEX, L.J., says, at p. 398: “It is well known in marine and 
in fire insurance.s that a person who has a limited intere.st may insure, 
nevertheless, on the total value of the subject-matter of the insurance, and he 
may rect)ver the whole value, subject to these two jirovisions; first of all, the 
form of his policy must be such as to enable him to recover the total value, 
because the assured may so limit himself by the wmj' in which he insures 
as not really to insure the whole value of the subject matter, and secondly, 
he must intend to insure the whole value at the time. When the insurance 
IS effected, he cannot recover the entire value unless he has intended to 
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Insurance. 


Sect. 3. 

Insurable 

Interest. 


Keinstate- 

ment. 


whkh^fini nnf * IS a personal contract, 

destroyed by fire, the _ mortgagee is not, in^ the absenS^of a 

hnvTh^^ application of the insurance money, entitled to 

Dohcv W 1 mortgage debt, even where the 

Lveimnt hv effected by the mortgagor in pursuance of a 

Tortgagefif)!'' case of a policy effected by the 

the mortgagor or mortgagee can, in the 
case of an iiisuraiice on buildings, as a “ person interested,” invoke 

tile aul of the statute (k) relating to reinstatement, by requesting 

the office to lay out the insurance money in rebuilding or repairing 
the premises, seems doubtful. 6 n b 

1034. Although a mortgagee has an insurable interest, and can 

+ 1 ^ ^oitgaged in'operty in its full value, he is not, apart 

itnvf* statute, or agreement between the 

^ charge the mortgagor or the mortgaged property 

ae piemiums of insurance, nor can he do so even when the 


for h^TiiJolf^ A person with a limited interest may insure eitl 

eov^ nf ; 1 or he may insure so as 

nrp infnro ^ hmitcd interest, but the interest of all others w 

wlipTi lio ^ f f ^+ 1 ^ pTuperty. It is a question of fact what is his intenti 

intendec to insure (see ns to this passa^,^e, v. J, 

in-Tir'r* +■ * 1 * i' ‘ legal ownership, 


for hiTiisolf 1 f A peison with a limited interest may insure either 

101 nimscli and to r^ovpr l»is: ^.+^,.^.4. „„i__ . 

IS to 

who 

property. It is a (juestion of fact what is his intention 

so much as he has 
iri/atmcm (1905), 93 

+■ ,' 4.4 '"'i' / ■ , xogai owiiersmp, he is entitled to 

Ip^-il ** hole value, but even supposing he is not entitled to the 

tffpL n entitled to insure prinid facie for all. If he intends 

nnivT ,■> ^ 4 -n^^ ^ inoitgage, and is only insuring his own interest, he can 
If 1 ^ ^ CAent of a loss, hold the amoimt to which he has been damnified. 

^‘eyer other persons beside himself, he can hold the 
fin ^v, 4 - whom he has intended to cover. But one thing be cannot 

intended only to cover himself, and being a person whose 
Ins!’ onr\ limited, he cannot hold anything lieyond the amount of the 

vend 4 - + particular interest.” This judgment must, however, be 

1 * ■ ^ T y^''^^^'’''‘^tion that an insurance on houses or other buildings 

thpTpf l!o Ih Act, 1774 (14 Geo. 3, c. 48) (see p. 514, ante), and 

f f recover more than the value of his interest at the 

iiifovotf 1 pelicy, which also must mention the names of the persons 

nlfl "1 r ’'"® insm-aiioe is effected (ibid., ss. 2, 3). Under the 

1 iinliPT’ fT. f fading it was doubted whether an allegation in a declaration on 

iiivinf fh +**A ’ U. were interested in the property insured was satisfied by 

p )ot that A. was mortgagor, and E. mortgagee {Fim v. Feid (184o), 6 Alan. A 

see' titfe^MouTGAGE relation of mortgagor and mortgagee generally, 

(18(i6), L. R. 2 Eq. 143; Fai/ner y. Freston (IS81), 18 
/•i f ’.n Garden v. Im/ram (1852), 23 L. J. (cif.) 478. 

u’s u '!• there is an agi'eeinent to applv the insurance money in 
1:>C arge ot the mortgage debt, the mortgagor’s interest is pro tanto covered 

ee }l e^tmi/ister I'Jre Office v. (j/ast/utu rroviaem invesmuni i^iocieiy [loooj^ 
r norVn V‘ ^VimOledou Park Golf Club v. Imperial Insurance 

0 . t • t lo 1. L. E. S15. As to reinstatement, see further, p. 541, post. 
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mortgagor has covenanted to insure and has neglected to do so (0* 
But a mortgagee, where the mortgage is made by deed, has certain 
statutory powers to insure against loss or damage by lire, and to 
charge the mortgaged property with the premiums (nt), 

Sub-Sect. o. — Trustees and Executors. 

1035. The trustee in whom the legal ownership of trust property 
is vested can, in the absence of any provision in the policy to the 
contrary, insure the property in his own name(^O) if the trustee 
has not the legal interest vested in him and the property consist.s 
of lands and buildings, as distinguished from goods, the name of 
the cestui qnc trust must be inserted in the policy in order to satisfy' 
the requirements of the Act of 1774 (a). The Act of 1774 (j/) does not 
apply to insurances on goods, but fire policies almost always contain 
a condition that the fact of a person being a trustee must be stated 
in the policy (/>). 


Sub-Sect. G. — Lessor and Lessee. 

1036. A lessor has, of course, an insurable interest in the full 
value of the property leased, and so has the lessee where he is liable 
to his landlord for a loss by fire, either because it is waste ” for 
which he is responsible, or because he has covenanted to beep the 
leased premises in repair. Moreover, the lessee has, as a limited 
owner in possession, an insurable interest in the demised 
premises (c). 

Mdien the landlord has covenanted to keep the premises in 
rei^air, or to make good the damage done by lire, the insurance 
oflice with whom the tenant has insured is subrogated to bis 
rights under the covenant of the landlord (d). 


(/) Dobson V. Land (18.>0), S Hare, 21(>; llellaui// v. Brickenddi (18G1), 2 
John, tfc 11. loT; Brooke \. Stone. (ISGr)), 12 L. T. 114. Bnt u mort- 
gagee in possession was allowed the ex])en.'-e of insurance under the usual 
directions as to just allowances iSdiotejield v. Loeku'ood (ISGS), G3 L. J. (cu.) 
lOG). ^ 

{in) Conveyancing and I^aw of Troperty Act, 1881 (44 & 45 Viet. c. 41), 
s. 19 (1) (ii.). These i)ower3 are subject to certaiu conditions, for which see 
ibi(L, s. 25 ; ajid title AIoutgage. 

(») Life Assurance Act, 1774 (14 Geo. 5, c. 48). 

(«) IbuL See ^'olleft v. Morrison (1851), 9 llare, 1G2; Jlodson v. Qtiserrer 
Life Assurance Borietij (1857), 8 E. it B. 40 ; and p. 514, ante. 

(b) See p, 524, j/ost. As to the powers of a trustee to insure and to 
charge the income of the trust estate with the pi’oiniums, see Trustee Act, 1895 
(5G & 57 ^ ict. c. 55), s. 18, which applies also to executors and adminis- 
trators (ibid., s, 18) ; but such persons are not bound either to insure or to 
continue the insurances of the deceased whom they represent (Williams, 
Law of Executors and Administrators, 10th ed., 1444). See also titles 
EXECiri’OUS AXD ^VUMIXISTKATOUS, Vol. XI^^, p. 500 ; TUUSXS AND TkUSTEES. 

(0 See Casle/lain v. Breston (1885), 11 Ci. 13. E. 580, C. A., jier Bowen, L.J., 
at p. 598 ; and title Ijandtokd and Tenant. 

(d) As to subrogation generally, see pp. 490, 518, ante. For the converse ease 
where a landlord has insured, see p. 518, ante. When a tenant has an option to 
purchase demised premises, which the lessor has insured, and tiiey are damaged 
y hre, questions have arisen as to whether the tenant is entitled to any and 
to what extent to the beneht of the lessor’ s insurance. As to such questions, 
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1037. Where a lease contains a covenant by the tenant to repair, 
but no covenant to insure, and separate insurances have been 
effected by the landlord and tenant, the landlord will be entitled to 
recover on his policy the full amount insured, although the policy 
contains the usual average clause, and the landlord has taken no 
steps to enforce the covenant to repair, and the tenant has, since 
the fire, become bankrupt, so as to render the insurer’s right of 
subrogation nugatory (e). 


Sub-Sect. 7. — Bailor and Bailee. 


1038. The owner of goods who has bailed them has an insurable 
interest^ for the full value of the goods ; so has the bailee if he is 
responsible for the loss of the goods by fire, as, for instance, a 
common carrier (/"), and to a more limited extent an innkeeper or 
a pawnee (f/). An innkeeper has also an insurable interest in 
respect of the lieu which he has on the goods of his guests, and a 
pawnee in respect of his security (A). 

A bailee in possession of goods can, in the absence of an express 
provision to the contrary, insure them to their full value, and will 
hold the excess of the sum insured over the amount of his lien, 
or that of his liability to the bailor, in trust for the latter (i). 

But almost all fire policies contain the condition that goods held 
in trust or on commission will not be covered by the policy without 
special mention, and a bailee is a person holding the goods 
as trustee within the meaning of such condition (/i). Thus 
wharfingers insured under a 2)olicy expressly covering “goods 
held by them on trust or on commission,” and containing the 


see Reynard v. Arnold (1875), 10 Ch. App. 380; Edwards v. West (1878), 7 
Ch. D. 858; and titles Landlord and Tenant ; Sale of Land. 

{€) Andrews v. Patriotic Assarance Co. (1880), 18 L. E. Ir. 355. In this 
case the court applied tlie principles laid down in North British and Jfercan- 
tile Insnrance Co. v. London^ Liverpooly and. Globe Insurance Co. (1877), 5 
Ch. p. 509, C. A., which is fully discussed on p. 537, post. Leases contain 
varying provisions as to reinstatement of i)remises and liability for damage by 
hre ; see title Landlord and Tenant. As to the right of persons interested 
to require the insurers to reinstate under the Fii’es Prevention (Metropolis) 
Act, 1774 (14 Geo. 3, c. 78), s. 83, see p. 542, post. 

{/) Crowley v. Cohen (1832), 3 E. & Ad. 478 ; and see title Carriers, Yol. IV., 
p. 92. ^As to bailment generally, see title Bailment, Yol. L, pp. 523 et seq.^ ^ 

{(f) lor the limitation on an innkeeper’s liability, see Innkeepers’ Liability 
Act, 1803 (26 & 27 Yict. c. 41) ; and title Inns and Innkeepers, p. 321, ante. 
The liability of pawnbrokers in case of fire is imposed by the Pawnbrokers Act, 

1872 (35 & 36 Yict. c. 93), s. 27, which also gives the right to insui*e ; see title 
Pawns and Pledges. 


[It) As to the insurable interest of a pledgee, Sutherland'^ . Pratt (1843), 12 
M. & AV. 16 ; as to that of a person having a lien, Wolff v. liorncastle (1798), 
1 Bos. & P. 310, per Buller, J., at p. 323 ; llancox v.* Fishimf Imurance Co. 
(1837), 3 Sumner, 132 (U.S.A.), per Story, J., at p. 139. As to innkeepers’ 
hen, see title Inns and Innkeepers, pp. 323 et se(/., ante. As to lien generally, 
see title Lien. 


fi) See p. 366, ante. 

(/t) The following is an example of such a condition : “ Persons intending to 
insure property of which they are not absolutely and beneficially the owners will 
not be entitled to any benefit from their policies unless it is therein stated that 
such property is held in trust or on commission or otherwise as the case may 
be,” 
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usual condition that it shall not “ extend to cover anv goods Sixt. 
held in trust or on commission unless the same be expressly Insurable 
inserted in the policj%” can recover the full value of goods destroyed Interest. 

by fire, holding the excess of the value over the amount of their 

lien in trust for the owners (/). On the other hand, if the insurance 
is expressed to be “ on merchandise the assured’s own or for which 
they are responsible” in or on certain warehouses etc., the assured 
can recover only in respect of goods belonging to the assured or 

■\vere responsible, and not in respect of goods the 
property in which had at the time of the hre passed to the 
purchasers, at whose risk they were (///). 

Sib-Sect. S. — Joint Oir}/crs ; llanlrnids ; Innimlxnts of Benffnx^i. 

1039 . Joint owners of property, whether partners or not, have Joint owdois. 
severally insurable interests which extend to the entirety of the 
property and not merely to the value of their shares (n). 

1040 . A bankrupt has an insurable interest in property of the Bankrupt, 
estate of which he is in i^ossession, although it is vested at 

law in the trustee in bankruptc}% because he is responsible to the 
trustee as the real owner (o). 

1041 . An incumbent of a benefice who is bound to keep in incumbent, 
repair the buildings belonging to it has an insurable interest. The 

rector may also insure the church in his own name, since the 
freehold of the whole church is in him (p). 

Sect. 4. — llchmirance, 

1042 . After the assurance has been made, the insurer himself Reinsurance, 
may insure against the risk which he has undertaken, and has an 
insurable interest to the extent of the liability which he may incur 

under and by reason of his original contract of insurance. The 

contract by which he protects himself against the risk for which he 

has made himself responsible to the original assured is called the 
contract of reinsurance (7). 


(0 V. y onarch Lfe Assurance Co. (18JG), 5 E. & B. 870 ; London und 

lyM Uyern Lad. Co. v. 67yn (18o9}, 1 R & R G52. As to the meaning of 

P U^lOl ^ Af'sircdnm Insurance Co. v. liandCi 

{m) North British Insurance Co. v. Moffatt (1871) LET (’ P ‘>5 

-■‘O- As to joint ownership' see titles 

1 AKiNLusnip; I ElisoxAL PiioPEirry ; Real P]!opekty and Chattels Real. 

(18?8) r?& F S ‘ I^n.rance > 0. 

(p) See title Ecclesiastical Law, Vol. XI., nn. TT'i 77 '? As to tie 
rcbpectivo interests of a Inv TPr.fm* otttI .. ^ ■ 


{n\ 1 It I>iOO. r. L. u. 1. 

fonsirnnlinn ! f ^ reinsurance generally, pp. 375 et se<j., ante. As to the 

(inter ntirA n 1 pui'porting to incorporate in the reinsurance polici- 

ac imi I time within which an 

Afoa/rJ/ brought see Home Insaranee Co. of Nem York v. Vietm-iu- 

Montreal Pire Insurance Co., [1907] A. C. 59, P. C. 
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Insuiunce, 


SECT. 4. 1043 . Agreements for a running account are often entered into 

insurance offices, the one company agreeing to under- 
e a portion of the whole, or of certain descriptions, of the risks 
Bnnning of the Other (?*), Such an agreement does not constitute an agree- 
accounts. ment of partnership, but only a contract to reinsure (a). 


Commence- 
ment of risk. 


Stipulations 
in cover note. 


Sect. 5. —Commencement and Duration of Risk. 

_ 1044 . The risk commences from the time when the deposit receipt 

IS given (i) : in other words, from the time when the contract is com- 
)lete. The deposit receipt [h] usually stipulates that the insurers shall 
^ve a ceitain number of days in which to make inquiries, survey 
the premises etc., before completing the contract. But there is 
no implied condition that the policy will be issued within a reason- 
able time; and in the absence of any evidence of an intention to 
abandon the insurance or of mala fides, the assured who has 
received a covering document will be protected although no policy 
may have been issued during a long interval (c). 


Continuation 
of risk. 


Duiation of 
risk. 


continues for the term mentioned in the policy(d). 
Jn addition, whether it be or be not so stated in the policy, there 
are usually fifteen days of grace during which the assured has the 
opportunity of tendering the renewal premium. But when the 
policy provides that there shall be no insurance until the renewal 
piemium has been accepted by the insurance office, and a loss 
accrues during the fifteen days and before payment of the premium, 
it seems that in the absence of any condition so framed as to 
show a contrary intention, the assured is not entitled to recover W- 
Moieoyei, the insurers may give notice before the expiration of the 
insuied period that they will not renew the policy at the old 
pi-emium, pd if no new agreement is come to before the loss the 
insuieis will not be liable on the policy, if the increased premium 
be tendered after a loss, but during the fifteen days (/). 

_ 1046 . On payment of the renewal premium the policy remains 
m force for a year from the expiration of the former year not 
including the days of grace (gf), and if a renewal premium is 
tendered after the expiration of the days of grace, and accepted by 


Exclmmje Asstmuice Corporation (1864), 5 B. & S. 
' / \ Assurance Co. y. Harding (1858), E. B. & E. 183. 

Sociefij, Bo7jal Insurance Co.’s Claim 

^loo/J, 0/ Jj. 1. z41. 

{h) See p. 511 ante. See Citizais Insurance Co. of Canada v. Parsons, Queen 
Insurance ( o. v Parsons (1881), 7 App. Cas. 96, 124, P. C. ; Bhugwandass v. 

I’^f^rance Co. of Batavia {\m), 14 App. Cas. 

(r) Thwnpson y. Adams (1889), 23 Q. B. D. 361 ; Bhugwandass v. Netherlands 
Indm hea and l ire Insurance Co. of Batavia, supra. 

February to 14th August the whole of the 
14th August IS included [Isaacs v. Boyal Insurance Co. (1870) L. E. 5 Exch. 
296) ; see, further, title Time. ■ 

(e) Tarkimi v. fitanijorth (1796), 1 Bos. & P. 471, Ex. Ch. ; compare 
I^impson V. Accidental Death Insurance Co. (1857), 2 C. B. (x. s.), 257. 

(y ) ^o.lvni V. James (1805), 6 East, 571 ; Simpison v. Accidental Death Insurance 
Co., supra. 

{g) Balvin v. Janies, supra, per Lord Ellenboeough, C.J., at p. 582. 
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the msui-ers in ignorance that a loss has occurred within such davs 
the policy IS not revived (/i). The renewal prerniurmust he n dd 

has*dGhitp??h”^^ -fn the office 

has debited the agent with the amount is not sufficient (i). 

Sect. 6. Oojistructiou oj" 

Sub-Sect, 

. 1047. Fire policies assume very different forms t/i nnd if 

S Ter-Ve'seTSf ^ 

to '“few o’f thm, “ E to direct altentioo “Zv 

8ener.l„„cS« 


(/f) Iff,/ V. (1,S40), 7 M. & W. 151. 

C.‘l? (oltS''' s„„«, . 

el£l '"ll> * .0 the ,.n«,ri.. 

/m • ^ ^ 


. 1*0 inennoned ti 

several siuns following, namely - 

“tri-rt <» th. c,..di,i.o, 

the Capital Stock, E.tate..%Tu Secu ?t£ Sth. p‘ of this Policy) thal 

or make -ood unto the A.^suiU anv In- be liable to paj 

above described, which shall or may hannen^befwp^^f^^^ fii'e to the Propert) 

One thousand Nine hundre.l ami ^ arurPou '®r 

day of One thousand Niue hnndrcd md ‘" "‘'or')" f tbe 
the atternoon of the last day of anv suhsontiAnf • before Four o’clock in 

Assured shall pay. and tbo Company shaU acco^™ TL '^k ‘''® 

renewal of this Imsuranco, to an amount not evcipS; • for the 

or matters above spccifie.l the sum or sums sot o mit'" 'fr^®f‘ 

and not exceeding in the whole the sum of £ ^ °PP°-*^® thereto re.spectively, 

^ ihe policy sometimes contains a condition fhof • i 

m force until the premium is paid W ® ttisurance shall not be 

will be implied (/O//,/ v. Loudnu an,) sv, /f / absence no such condition 
Cub.&El.'47). in fTf (f''"™'"'® asS3)" 

the policy recited th.it the premium'^ had'’ ^ where 

estopped from denying that it\ad been • compare tw’c C";>>Pa|t.v wa.s held 
nnd A,-n.hat Of,,;; It,!, y. Tl,e OH,,,, 11-3^ rimra f rf-Vre 

it was held that a similar recital in a policy did nolc ‘ 

doubts were thrown on the eonectness oAho insurers, and wJier 

also tftlo Estoi-peb, Vol. XIII p^Soa e< ' 

(/) See pp. 342 e< se,,., ante. ^ ^ 

//i) See T). .*144 r,r,fr. 
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' ' Insurance. 

f 

1048. Where there is no ambiguity, full effect must be given to 
every provision contained in the policy, although it may be one 
which the assured would have rejected had he carefully looked at the 
policy (o). Greater weight must be given to a written clause than 
to a printed one, and if a printed clause be absolutely inconsistent 
with a written one no effect will be given to the former (p). 

The rule (g) applicable to other instruments that, M'lien a par- 
ticular enumeration of causes is followed by such words as “or 
other,” the latter expression ought, if not enlarged by the context, 
to be limited to matters ejiisdem (fcneris with those especially 
enumerated, applies also to fire policies. Its ajjplication is limited, 
however, to cases where the enumeration consists of particular 
matters belonging to a class or genus, and where, therefore, the 
general words that follow the enumeration may be properly held to 
include only things or causes included in that class or genus (r). 

Again, where an ambiguity cannot be removed by any other 
rule of construction, the maxim Verha chartarum fortius acci- 
jnuntur contra -proferentem will be applied (s). 

Where there is a latent ambiguity as to the subject-matter of 
insurance, extrinsic evidence is admissible for the purpose of 
identifying it {t). 

Sub-Sect. 2. — Conditions in the Policy, 

1049. Modern policies of fire insurance contain a great number 
of conditions ^\’hich are made conditions precedent (u) to the liability 

“linen,” and incidentally of “stock in trade,” see Watrhorn v. Langford 
(181S), 3 Camp. 422. In the case of a policy on a restaurant, the roof of 
which was decorated with stained glass, it was held that the word “ building ” 
did not include stained glass [Royal Insurance Co. v. Westminster Fire Insurance 
i'o. (1877), Post Magazine^ 22nd January). See as to this word and other words 
of description common in policies, title Building Contiucts, Engineers, 
AND Architects, Vol. III., \). 175. 

(o) Beacon Life and Fire Assurance Co. v. Gihh (1862), 1 Moo. P. C. C. (n. S.) 
73; compare Pearson v. Ccnnmercial Union Assurance Co. (1876), 1 App. Cas, 
498 ; and p. 342, ante. 

[p) Robertson v. French (1803), 4 East, 130, 135; Jlydarnes Hteamship Co. v. 
Indemnity Mutual Marhte Assurance Co., [1895] 1 Q. B. 500, C. A. Ip Pearson 
V. Commercial Union Assurance Co., sujiray the fire policj' was on the hull of the 
steamship Indian Empire^ lying in the Victoria Dock wUh liberty to go into dry 
dock and light the boiler fires once or twice during the currency of the polic}'- 
It was held that the policy protected the vessel in the Victoria Dock or any dry 
dock, and also -while in transitu to a dry dock, but that the risk was limited to 
the transit, and did not extend to the time during which the ship lay in the 
river not for the pui-pose of that transit. 

(<l) See title Deeds and Other Instruments, Vol. X., p. 468. 

(r) See Lord Watson’s judgment in Hun Fire Office v. Hart (1889), 14 App. 
Cas. 98, 103 ; see p. 347, ante. 

(s) Birrell v. iJryer (1884), 9 App. Cas. 345; Thomson v. Weems (1884), 

9 App. Cas. 671, 687 ; Barnard v. Faber, [1893] 1 Q. B. 340, C. A, ; and see 
p. 347, ante. But as regards any special provision in a policy, the question 
wEether the insm-er or the assured are imoferentes has also to be detemined 
[Birrell v. Dryer, supra). 

(t) Jfcn'dern v. Commercial Union Assurance Co. (1887), 56 L. T. 240, P. C. ; 
and see titles Contract, Vol. Vll., p. 523; Deeds and Other Instrument.^, 

Vol. X. p. 453 ; and p. 343, ante. 

(it) As to whether these are to be construed as conditions precedent, see 
London Gnarantie Co, v. Fearnley (1880), 5 App. Cas. 911 ; and p. 538, post. 
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Con- 


of the insurers, and whicli often only state \vhat would otherwise he 
implied by law. Some of the ordinary conditions (/ ) liave already 
been sufficiently discussed (x), and others are considered later (//j, structionof 
but it is convenient here to make a few observations on the Policy, 
following conditions which in some form usually occur: — 

This polic}' ceases to be iu force as to any of the property hereby iosui^'d, Assiy.^nm(rrj*- 
wnicn shall pass from the insured to ari}’' other person otherwise than by Will ei' property, 

01 operation of law, unless notice thereof be given to the Company and the 
subsistence of the insurauco in favour of such other person be declared by a 
memorandum indorsed thereon by or on behalf of the Company. 

As to this condition, it is to be observed that it does not apply to 
cases where the assured merely gives a lien or charge on or mort- 
gages tlie property insured. 

If the claim be in any respect fraudulent, or if any fraudulent or false KrauU. 
plan, specihcation, estimate, deed, book, account, entry, voucher, invoice, or 
otlicr document, itroof or explanation be produced or given, or if any fraudu- 
ent means or devices are used by the Insured, or by anyone actiiig on his 
boliait to oljtain any benefit under this Policy, or if a'ny false statutory 
declaration be made or used in support thereof, or if the tire be occasioned 
by or through the procurement or with the knowledge or connivance of the 
insured, all benefit un.lor this Policy is forfeited. 

By this condition the insurers are exempted from liability, not 
only vlieie the contract has been induced by fraudulent misrepre- 
sentation, but also where the assured is guilty of fraud in presenting 
01 i)io\ing his claim, and it is a (piestion of fact whether by claim- 
ing an excessive amount from the insurance office the assured has 
been guilty^ of fraud within the meaning of the condition (^). 

1050. A policy sometimes contains a condition compelling the Double 
assuied to give notice of any additional insurances by him or on hisurance. 

Ins behalf. The following is an example of such a condition 

'No claim shall bo rocovoralile if the property insured bo previously or 
suW-iuently insured elsewlicre, unless the j)articulars of such insurance be 

ih r' indorsement hereon, 

be optional ^\lth the comi)any to cancel the same, returnin- the I'ateable 
premium for the unoxpired term thereof, and in ease of the assured holdiu- 

(k‘clund“iullt<?V‘" .subject to average, then this policy is 

uccl.iua sLiliject to average m the same manner (u). ^ 

This condition applies only to a case where the other insurance 
has become ettective, and not to the case where that insurance has 
Imled to attach on account of the non-payment of the premium or 


modern oiilTrln"'" '' hmorporated with verlial m.idifications, in most 

modem policies, are set out in Bunyon, Law of Fire Insurance, oth ^L, pp. 6 

'/) See ]f. anU. 

See pp. 534, 537, 538, post 

4 7 Ihng. 349; liritton v. Itopaf Insurance Co. (1803), 

^ W nsiol 7 V. fWr (ISTO), 2-2 L. T. 306 ; compare //mV//, v. /F La 

policy itself) ^ fraudulent over-valuation in the 

A. li. 10 C. P. 

As to average, see p.‘'540,‘po«f.‘”“ P' 

H.L. — XVII. 
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Insurance. 


Sect. 6. for some other reason (b). It seems, however, that the condition 

stnirtfnr nf T' ^^6 other insurance is voidable on the ground of 

Polirv otherwise, and has not been avoided before the loss ; though 

it may be otherwise where it has been avoided by the insurers. 

wnditio°n 1 the contract of fire insurance, just as in any other con- 

tract, any condition or breach of condition may be waived by the 

insurers either by express agreement or conduct, for example, 
by the acceptance of a renewal premium after notice of a 
breach (c) ; and where it is stated that in case of breach of a 
condition the policy will be void or forfeited, this will be generally 
construed to mean voidable and not absolutely void (d). Where a 
policy IS voidable on the ground of concealment or want of good 
taith m the assured or, it seems, for any other cause, it will be set 
aside m an action brought for that purpose by the insurers upon 
the circumstances coming to their knowledge (e) 


Cavsa 

proxima non 

remota 

.^pcctaUir, 


Sub-Sect. 3.— Regard to be had to Proximate Cause of Loss. 

1052. The assured must prove that fire or some peril included in 
the policy was the proximate cause of the loss (/). Thus a policy 

1 • • cover a loss arising from the atmo- 

spheuc concussion caused by an explosion of gunpowder at a 
distance (//). 


losTby”“fire.” Ordinary fire policy the insurers undertake toindem- 

ni y the assured against any loss or damage by fire to anyiDroperty 
cescubed in the policy. A loss by fire means a loss by ignition; and 
damage by heating where nothing has caught fire, in the ordinary 
sense of that expression, is not sufficient to make the insurers liable 
in the absence of any special clauses in the policy. Thus where a 
policy IS against fire in a manufactory, and from the negligence of a 
sei vant of the assured through not opening a register, smoke and heat 
lom a stove used in the manufactory are forced into a room and 
do damage to goods, the insurers are not liable (/i). On the other 
hand, the insurers will be liable if anj^ of the property insured 
01 property near it has caught fire and the property insured is 


A Office, Ltd. v. The Citing Wo Hong, [1907] 

668 Ex ’c^h ^ yricidtural Co. v. (1875), L. 11 10 C. P. 

(1854), 5 De G. M. & G. 265, C. A. ; Edwards v. Aherayron 
Mutual Rhtp Insurcince Society (1876), 1 Q. B. D. 563, Ex. Ch. ; Jmtes y. Bangor 

Mutual Shipping Insurance Society (1889), 61 L. T. 727; and see p. 539, post, 

and cases cited p. 549, post. See also title Contract, Vol. VII., p. 435. 

(d) Armstrong y. Turquand (1858), 9 I. C. L. E. 32, per Christian, J., at 
pp. 4o — 4/. 


(6) Londm Assurance y. Manse! (1879), 11 Ch. D. 363; British Equitable 
Insurance to. y. illusgrave (1887), 3 T. L. E. 630; compare British Equitable 
Instance Co. y. Great Western Rail. Co. (1868), 38 L. J. (cil.) 132 (aU cases 
of life insurance). See, generally, titles Equity, Yol. XIIL, pp. 52, 62 ; 

Misrepeesentatiox Aism Fraud. 

(/) Jbor the general treatment of this rule, see pp. 437 et seq., ante. 

{g) Everett v. London Assvranee (1865), 19 C. E. (x. s.) 126; Marsdm v. Citij 
and County Assurance Co, (1866), L. E. 1 C. P. 232, and see p. 532, post. Compare 
btunley v. Western Insurance Co. (1868), L. E. 3 Exch. 71. 

[h) Austin v. Drew (1815), 4 Camp. 360 ; (1816), 6 Taunt. 436. 
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engendered. In cases of loss by lightning 
Mheie he subjee -matter insured has been set on hre^lm loss ?s 
evidently covered by the policy ; but when the injury done does not 
< ppear to be the result of fire it seems that the insurers will not be 
liable, and therefore it is usual to insert a provision m l e Zli -v 
expressly covering “ losses by lightning ” (/). ^ ^ 

result from, hut are not the direct conse 

ti " t ” 

iP#aasE£5tii 

Othei similar losses, seem to be covered by the policy*!/^. ^ 

1055. By the Metropolitan Fire Brigade Act fu £c 

FErSSSSfe-ilS 

deemed damage within the meaning of any fire nolicv Thf 
usually contains a condition that the insm-e -s wi tn, o 

absence of such a coSiS til but in the 

.■eapecl „t aa”h Lpetf ‘ “•>“ >» i» 

CO,!" »' 

is entitled to recover for n Inc ^ i Ins policy, but an assured 

moretr, by .t„ ‘ S lltZcStr ‘'‘7™ <”*' - 

U'oximale ciiuse ol tbe losajthe ilsiirors wf 

jy lire occasioned by the ne^lirrence or (\n Hia i ^ ^ 

arc set on to ly .be Efe o, eh, 

(i) Bynyoii, Law of Fire Insurauce oth ed 

U) Re Wrujht and Pole (1S34), 1 Ad & Af ■ 

Jnsorance Co. (1847), 9 Dunl rCt of ’ Mcnzies v. NorCi British 

L. 1^. 2 Exch. 139, Ex. CF ^ v. /ones (1867), 

F£v,'c.Bt1fp.^>4T'Si''Taw "h 

often contain special conditions^ nc fn a ^ Iii^^aiance, s. 1098 a. Fii-e policies 
the removal of floods from irntnlno , caused or expenses incui'red by 

being covered ^e in eXn vof 
(/) 28 & 29 Viet, c- 90 s 9 Insui-ance, 5th ed., p. 94). 

Administkation. ’ ’ ’ ’ father, title Public Health and Local 

{nZZuThTlLa^f /«««ra«ce Co. (1873). 7 I. E. 0. L. 126. 

(1841),' 8 / & f 89^ Ex''” 
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Sect, 6. 

Con- 
struction of 
Policy. 

Loss by 
x'xplosion. 


Xoss in con- 
sequence of 
incendiarism. 


< 


Contract 

vherriuKr 

fidei. 


Materiality of 
facts con- 
cealed or 
represented. 


his knowledge or consent, this will not prevent his recovering his 
loss upon an ordinary fire policy (o). 

1057. If a policy contains an exception exempting the company 
from loss or damage by explosion, the insurers will not be liable for 
damage done by an explosion occurring during a fire, whether result- 
ing from the shock of the explosion or from a further fire occasioned 
by it, although they will be liable for damage directly caused by 
a fire which gave rise to the explosion (p). 

If loss “occasioned by or in consequence of incendiarism” is 
excluded, and the property insured is burnt by an incendiary fire 
spreading from other premises, the assured is not entitled to 
recover ((/). Similarly in case of a policy against damage “from 
any cause except fire or breakage during removal,” if loss is 
occasioned by the violence of a mob during removal to escape 
damage by fire which has broken out on adjoining premises, the 
insurers will be liable, because the loss is proximately caused not 
by the fire or the removal, but by the violence of the mob (r). 

Sect. 7. — Representation and Warranty. 

Sub-Sect. 1. — Representation and Concealment. 

1058. The contract of fire insurance is a contract nherrimee fidei — 
a contract based upon the utmost good faith — and if the utmost 
good faith be not observed by either party, the contract may be 
avoided by the other (s). All the rules of marine insurance relating 
to misrepresentation and concealment, and also those relating to 
warranties, apply to fire insurance, except so far as they are 
excluded or modified by the terms and conditions of the policy, and 
there are only a few points which need here be noticed (0* 

1059. Whether a fact concealed or represented be or be not 
material is a question of fact. Any circumstances tending to make 
the premises insured specially liable to be burned must be 
disclosed {a). The fact that many incendiary fires have taken 
place in the neighbourhood of the premises insured, if known to the 
assured and unknown to the insurers, maj^ be a material fact. If a 


(o) Midland Insurance Co. v. Smith (1881), 6 Q. B. D. 5(31. 

(y>) Stanleif v. Western Insurance Co. (1868), L. R. 3 Exch. It ma}', 
perhaps, be doubted whether regard ought not to be had only to the proximate 
cause ; see p. 530, ante. 

q\ Walker London and Provincial Insurance Co. (1888), 22 L. B. Ir. 572. 
r) Marsden v. City and Comity Assurance Co. (1866), L. B. 1 C. P. 232. If a 
loss occui's through a peril akin to that which is insui’ed agaiust, the iiisui’ers, 
although not legally liable, may be justified as a matter of business in paying. 
Thus under a policy excluding liabilit}' for explosion, the directors of an 
insurance company were held to be justified in paying for damage due to 
concussion caiised by gunpowder exploding on a ship which had caught fire 
[Taunton v. Royal Insurance Co, (1864), 2 Hem. & M. 135). 

(s) lonides v. Pendei' (1874), L. B. 0 Q. B. oSEy.'c/* Blackburx, J., at p. 538, 
citing on this point New York Bowery Fire Insurance Co. v. New York Fire 


Insurance Co. (1837), 17 Wendell (New York), 359. Compare title Guarantee 
Vol. XV., p. 539, and see title Miskepresextatiox axd Fraud. 

(f) See pp. 404, 416, ante. 

(a) Bufe V. Turner (1815), 6 Taunt. 338. 
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insurance states to the insurance ofhce untruly 
that the 8ame_ risk has been accepted by another office at a 
particular premium, and so induces the former office to accept it at 
the same rate, the policy so obtained will he avoided by such mis- 
representation, not on the ground that it has affected the risk, but 
because it has induced a confidence without which the iiarty would 
not have acted (b). Again, in the case of reinsurance, if the company 
reinsuring represent that they will retain a portion of the risk anil 

subsequently reinsure to its full extent without retaining themselves 

any part of the risk, the non-communication of this fatrt will avoid 
the policy {<:). 

1060. If a statement made by the assured, though true at the 
time It is made, becomes untrue before the contract of insurance 
IS complete, the insurers will be exempted from liability (,l). On 
the other hand, if the statement is true at the time when there is a 
binding contract of insurance, the fact that it becomes untrue before 
the policy is actually issued seems to be immaterial, just as in the 
case of marine insurance any misrepresentation or concealment 
attei the slip is signed is no defence to an action on the policy (e). 

1061. It follows from the general principles of agency that the 

knowledge of the agent employed to effect an insurance is deemed 

to be the knowledge of the assured, so that if such agent fails to 

disclose a material tact not laiown to the principal, but known to the 

agent oi- if the agent is guilty of misrepresentation, the policy will 

be void ,/) (.fuestions sometimes of considerable difficulty arise 

as to whether a person through whose agency an insurance is 

effected is to be considered the agent of the assured or the a<^ent 

0 the insurance office. Thus if the proposer allows an agenl of 

the insurer to insert the answers to questions in a proposal form, he 

may become the agent of the proposer, and cease to be the agent of 
the insurer (fj), ® 
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Knowledge of 
agent, know- 
ledge of 
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W '‘t p. 26a 

f/\ 7^^ r . t , ^ } i > i< I .. 


T) A lot/. 

' ) " lAalrilit^ and Oeneral Insurance Co 

T rn'm, (1«S6). 16 Q. B. D. 727, C.A.,pcr 

■».) ‘U iJl). foJ, 0)0 (a. nroTirwn] wiw .... ^ 


(1901), 85 L 

SSSsS !=~:£SSIr£ 

S tile 

of the proposer’ a’lXt ho * ^ ultoration in the state of the liealth 

policj^ Heid th-it tho to accept the premium or to issue a 

thrtender of the altered at the time of 

ixflicy). It is clG'ir th-U f ] ’ ^ ^ binding the company to issue a 
insui^mce As to thp Ini of this decision is equally applicable to fire 

M, See p. insurance, see pp. 104 .c,., 

is not b“to"ditT" The assured 

.•oudition (Oram v. “rp even nmler an express 

also title Agencv, Vol. L, Jlf 2l’l, 2^^"^ 

ill) Lancroft V. Heath (1900). 6 Com. Ca;. 107. 139, C. A. ; lli.yar v. Rock Life 


534 


Insurance. 


Sect. 7. 

Represen- 
tation and 
Wan'anty. 


Warranty . 


The proposal. 


Warranties of 
representa- 
tions. 
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If the agent of the insurance office takes upon himself the 
responsibility of surveying and describing the property, any mis- 
description by him of the property cannot be imputed to the 
assured, and if the propert}" is consequently misdescribed in the 
policy, the instrument, if necessary, may be rectified (h). 


Sub-Sect. 2,—Warra7ifi€S, 

1062. A warranty must be exactly complied with (i), whether it 
be material to the risk or not. Thus where it is warranted that the 
rate is the same as other companies have charged (i), or that no steam 
engine or any description of fire-heat (other than common fire- 
places) shall be introduced, such a warranty amounts to a condition, 
and the policy is voidable upon breach of it although the breach 
may not in any degree increase the risk (k). 

1063. It is usual to require the assured to sign a written proposal 
containing certain statements and answers to certain questions, 
e.g., as to nature of neighbouring risks or whether the assured has 
had a fire claim against any office. Such statements and 
answers are representations, and if they are not substantially true 
the policy will be voidable, but if a proposal is referred to and 
incorporated in or made the basis of the policy, then the state- 
ments and answers amount to warranties, and their strict and 
literal truth is a condition precedent to the liability of the insurers 
whether or not they are material to the risk. It is a question 
of construction whether the statements and answers contained 
in the proposal are so referred to in the policy as to constitute 

each of them a warranty, or whether they merely amount to 
representations (/). 

1064. In the absence of any condition in the policy affecting the 
question, the policy is voidable if the description of the insured 


Assurance Co., 
Assurance Co., 


1902 

1802 


1 K. 13. ol6; Bawden v. London, Edinburgh, and Glasgow 
^ 2 Q. 13. o84, C. A. ; Re Universal Xon-Tariff Fire Insur- 
ance Co., lorhes tfc Co.’s C/atoi (1875), L. R. 19 Eq. 485; and see Hough y. 
Guardian Fire and Life Amir awe Co. (1902), 18 T. L. E. 273, and p. 5i9, post. 
In consequence of these decisions some companies insert in their policies a 

condition that the knowledge of their agents shall not be deemed the knowledge 
of the principals. o o o 

(//) Re Lniversal Non-Tart ff Insurance Co., Forbes Co.’s Claim, supra; com- 
pare Pimm V. Lewis (1862), 2 F. & F. 778. As to rectification, see, further, 
p. 403, ante. 


(i) Barnard y_. Faber, [1893] 1 Q. B. 340, C. A.; Bancrojt v. Heath (1900), 
6 Com. Cas. 137. For a warranty against duplicate insurance, see Australian 
Agricultural Co. y. Saunders (1875), L. E. 10 C. P. 668, Ex. Ch. 

^A') Glerty. Cezois (1853), 8 Exch. 607 ; and see cases cited in note (f/),p. 535, pos^. 
(/) Thomson v. ]\eems (1884), 9 App. Cas. 671 ; Anderson v. Fitzgerald (1853), 
4 H. L. Cas. 484. Nevertheless, a reasonable construction must be given even 
to a warranty. Thus where there was a warranty that certain cotton mills were 
worked by day only, it was held that this was not infringed b}^ keeping the 
engines and unconnected shafting going all night, the mill and machinery not 
being substantially worked [Mayall v. Mitfirrd (1837), 6 Ad. & El. 670; Bhite- 
head^ v. Price (1835), 2 Cr. M. & E. 447). So if a certain premium mentioned in 
the insurance policy is applicable only to buildings where no fire is kept, this 
means habitually kept, and the mere casual keeping of a fire does not avoid the 
policy {Dobson v. Sotheby (1827), Mood. & M. 90). 
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premises is incorrect in any material degree (»0) when the 
description of the property insured takes the form of a warranty it 
must be strictly and literally true. Thus if the policy after the 
description of the property contains the clause “ warranted that the 
mill is conformable to the first class of mill rates/* and in fact the 
mill is not conformable to such first class of mill rates, the policy 
will be held void, although it be clearly proved that the deviation 
from the \Yarranty did not at all increase the risk {n). 

1065 . If goods are insured as being on certain premises, the 
insurers will not be liable for loss or damage occurring to them 
when removed from the premises for any cause whatever, but the 
policy will attach again when the goods are brought back to the 
premises (^/). 

1066 . The question sometimes arises whether the w’ords of 
description in the policy amount to a warranty that the risk shall 
continue unaltered during the currency of the policy. The result of 
the cases seems to be that in the absence of fraud or some express 
condition in the policy, an alteration in the subject-matter of 
insurance during the currency of a policy does not affect its validity 
further than this, that, if the alteration in fact occasions the loss, 
such loss is not covered by the policy (p). 

Usually, however, the policy contains an express condition 
that if any alteration be made by which the risk is increased, or 
any other kind of alteration, the same must be notified to and 
allowed by the insurer, otherwise the policy will be void. In such 
case any alteration of the kind stipulated, not duly notified and 
allowed, would avoid the policy, whether in the event it caused 
a loss or not, and any implied condition respecting alterations is 
excluded by the express terms (q). 


{m) SUltjui V. Thornton (IS.j-I), 3 E. & 13. SOS. 

(n) See the judgment ot Lord Eldox, L.C., in Xcnxantle Fire luSHranre Co. v. 
Macnm'ron tC Co. (Islo), 3 Dow, 20o, II. L. 

(o) (torman v. Hand in Ilaml Jnsurauce Cq. (1877), 11 I. R. C. L. 221. In 
J’earson v. tjununercial Cnioa ^[sf^nrance Co. (1873), L. R. 8 C. P. 548, Ex. Ch. ; 
uliirmed (1870), 1 App. Cas. 408, there \yas a time policy agaiu&t tire described 
as “ then lying in the Victoria ilocks with liberty to go into dry dock and light 
the boiler tires once or twice during the cuiTeucy of the policy.” Bl.yckbukx, 
J., in the Exchecpier Chamber, expressed the opinion that although a deviation 
in tlie case of a marine jjoLicy avoids it from the time of the deviation, this 
doctrine might not apply to a tire policy, and that there was no reason why the 
ship should not be taken out of the place to which the policy attached, and so 
cease for a time to be covered, and then brought back to it, when the risk 
would again attach (L. R. 8 C. P. at p. 5411). t 8 ce also, on this point, Urant v. 
yJ'Jt/ia JiiSfiranct t'o. (1802), 15 Moo. P. C. C. 510. 

(p) Stoke < V. Cox (1850), 1 H. A N. 533, E.x. Ch., WiLLES, J., at p. 538 
(see note ( 7 ), iu/ra). 

( 7 ) See title Deeds and Otheu Ixstuumexts, A^ol. X., p. 442. In Pim v. 
Ptid (1843), 0 Man. & G. 1 , the policy did not contain such a condition as is 
above mentioned, and the alteration in the business carried on on the premises 
insured was held not to vitiate the policy. The judgment in that case 
was commented on, and the case distinguished in SHlem v. Thornton, supra 
(where the premises were altered after the commencement of the risk but 
before the execution of the policy), and the court expressed an opinion 
(ibid., at p. 882), which, however, was an extra-judicial opinion, that if the 
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Sect. 8. — Contribution. 

1067. Where several fire policies are effected by one person on 
the same property with several insurance companies, the assured 
can, in the absence of any stipulation to the contrary contained in 

vhJoKf'r’ """" company the whole amount 

which It has msured, without taking into account the amount he 

f companies, and he can then claim the 

lemamder of the loss from the latter. 

applicable to such fire insurances is the 

f Q T T 1* f 1 - / \ 1 * of marine insurance and 

finnoii u ' insurers amongst themselves contribute 

company is an insurer for an equal amount, and, 

contributes m proportion to the amount it has insured. Thus if 
company has insured property in the amount of £1,000 and 

fr;.r A ’ ""b 1 ^ u "" r'® «an recover 

A ; n ""m nn" *hen B. would have to 

B., and recovers from B. £500, he will be entitled to recover from 

pnHu namely, £500, and B. will then be 

entitled to recover from A. £500, less one-third of £1,000 (s). 

1068. Fire policies usually contain conditions which exclude or 
modify the application of the above-stated rules of law. 

iliey sometimes require the assured to notify the existence of 
other insurances on the same property (0. Further, they usually 
contain conditions which limit the liability of the insurers in cases 
where several policies have been effected on the same property, 
ihese conditions provide that, in the cases to which they apply, 
the responsibility of each insurance company shall be limited to 
e la ea e proportion of the loss. This means that each company 


after the making of the policy so as to 

liabilit-p nf tbo” ^^® ‘f®®aription and to increase the risk, the 

was howpvp to attach. The truth of this latter proposition 

the altentinTi b ' a'f 'h >' the better opinion seems to be that 

only the ptt'pr't ™ absence of any condition to the contrary in the policy, 

alterathm iIp T ^abihty for loss or damage occaskned by such 

118581 U A C°“fi'acts, 5th ed., p. 275 T nompson y. Hopper 

diSiio^; S'olpi J- at P. 1049). ^But now this 

the above mppti any importance, since modern policies always contain 

or condbTnns 1 constn.ction of that^ondition 

c nclitions to a like effect, see Shaw v. Rohherds (1837) 6 Ad & El 75; 

CRen y. Leivis (iL^YS Excl' 6^ 

sep] and pi tsi, Yol. XV., pp. 526 et 

2 AvlbpT T s’ f' (ns-), 2 Bos. & P. 270, and notes thereto in 
^ Y ®P ’ tVayt/zorne v. Swinburne (1807), 14 Yes. 160 ; 

1(5*^/ y Baric (18,1) 6 Ch. App. 842; Fendlebury y) Walker {ISil), 4 

^ A L. (EX.) 424, 441 (co-sureties); Newly y. Iked (1763), 1 Y"m. BI. 416 
(marine insurance ; North British and Mercantile Insurarwe Co. y. London, 
Liverpool, and Globe Insurance Co. (1877), 5 Ch. F. 569, C. A. (especiaUy the 

judginentof James, L.J., at p. 581, iW.) (fire insurance). 

[t) See p. 529, ante. ‘ 
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shall be liable in proportion to the amount it has insurer]. Thus 
It a person has insured goods in a certain office for i'3,000 and in 
another office for £7,000, then on sustaining a partial loss by fire 
he IS entitled to recover from the former office three-tenths of the 
loss, and from the latter seven-tenths. 

1069 . The conditions so limiting the liability of tlie insurers in 
case of several insurances on tbe same property are in various 
loims. Ibe following is a usual form : — 

• (lamajje happenin'^ to any pi'fjpcrtv herein' 

insurance, whether effected hi the iTisured 

Ihble to , .^v , P™P«'t.V. this compain^shull not be 

SageVo ' ^■“‘tnbutc more than its rateable proportion of such loss or 

This condition is not, however, to be literally construed, for it 

could not be intended to apply to insurances effected by other 

persons on the same property on their own behalf. It could only 

he inteuded to apply to insurauces effected on the same property oil 

behalf of the assured. It could not he meant to apply for 

e.vample. to insurances by a tenant for life and a remainderman 

01 a first mortgagee and a second mortgagee insuring separate 

interests m the same property. Tlie condition must be read in a 

sensible V ay aud it cannot he assumed that insurance offices 

intended to destroy the value of the coutract of indemnity by 

easoii of the accidental contract of somebody else, which had no 

connection with the subject-matter of the contract or the price paid 
lor Uie insurance (b), ^ 

‘V Pi’iiiciples of subrogation and 

contiibutiou are to be apjihed in cases where persons havim^ 

d tfeient interests have insured the same property is e.xplained in 
the passage from the judgment alread}^ quoted (r). 

<""1 yutia,^„.,ra„cc Co. (ISSo)^ 

(b) North Ih-ituh and Mercantile Insurance To. v. London J ivernool a,,,! 
the insured” ; see p. oeiiaii ot 

polioie.s „£ insurance in.surcd loss oV C 

r4,uS,; ^ 

kdonge,/ to'it. ^ Co! c! 

WJirehou.semen, were resDoiisildo In P r.. + ” i ^ ^ to., a.*> 

Rvain by fire R Pn • r'.i to the 

insurance conmauie! A sl other 

It. & Co. with B & Co " B T , a quantity of the gram so stored bv 

coinpanier and the sm> \ ' "'‘"H by the several insurance 

insurarK ‘0 Vomilv!’! - V ^ 'vas instituted to determine the liability of the 

lor the los-^ Ijuf * ^ luimarily liable 

!t'£ 'jrf ‘trs'tis- S”S 
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Foi'rn 


Construction 
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Insurance. 


Sect. 8. 

Contribu- 

tion. 


Several 
policies in 
different 
forms. 


Conditions 
precedent to 
liability. 


Since that judgment (r/) M^as delivered many insurance offices 
have modified the condition now under consideration by expressly 
confining it to cases where the property is insured in several offices 
by 01 on behalf of the same assured. At the same time the offices 
have entered into an agreement that as between themselves any loss 
shall be apportioned rateably among the insurance offices concerned 
without regard to the rights or liabilities of the assured inter se (e), 

1071. \ery difficult questions arise as to contribution by insurance 
companies where there are several j^olicies in different forms and 
on different items of property. For instance, there may be specific 
policies where the subject-matter insured by one policy is combined 
^^ith the^ subject-matter insured by another policy; or there may 
be policies containing the condition as to average and specific 
policies not containing such a condition. Such questions have in 
this country been determined by negotiation between the offices or 
by aibitiation, and there are no English, Scottish, or Irish cases 
which solve the various difficulties arising in cases of this kind (/). 

Sect. 9. — The Adjustment of the Loss, 

Sub-Sect. 1. — Conditions Precedent to LiahUiOj. 

1072. Conditions are always found in fire policies requiring the 
assured to give notice to the company on the happening of a loss 
within a specified time (usually fifteen days), to give the best 
practicable particulars ; and it is sometimes stipulated that some 
formal act must be done to entitle the assured to recover. These 
requirements should be strictly observed, for if they are so framed 

as to be conditions precedent to the assured’s right to recover that 
effect will be given to them {(j), 

1073. ^\hether such stipulations are conditions precedent or not 
is a question of construction (//). Where the policy so provides in 


principle of }^ortli British and Mercantile Insurance Co. v. London^ Liverpool^ und 

Oloht Insurance Co. (1877), 5 Ch. D, 569, C. A., was applied to the case of a 

landlord and tenant who had effected separate insurances) ; Scottish Amicable 

Heritable ^Securities Association v. Nc/rthern Assurance Co. (1883), 11 E. (Ct. of 

oess.) 287 ; l( estmiiisier I ire Office v. Glasjow Provident Investment (1888), 
13 App. Cas. 699. ^ v > 

d) See p. 494, ante. 

e) Eunyon, Law of Fire Insm’ance, 5th ed., p. 287. 

(/) In Eunyon, Law of Fire Insurance, oth ed., pp. 299—319, the author 

has stated his own views on the subject, and cites and criticises Phillips, 
Law of Insurance, ss. 366, 1263. 

{if) Roper V. Lendon (1859), 1 E. & E, 825 ; Mason v. Harvey (1853), 8 Exch. 
IMdle v. yational Fire and Murine Insurance Co. of New Zealand, [1896] 
A. C. 372, V. C. ; Uoi'sley v. Hood (1796), 6 Terai Eep. 710; Routledye v. 
Burrell (1789), 1 Ily. El. 254 ; and see p. 528, ante. As to extension of time, see 
Re Carr and the Sun Fire Insurance Co. (1897), 13 T. L. E. 186, C. A. 

(h) See, for example, Lom/o/f Ouaraniie Co.y. Fe.arnley {\%m), 5 App. Cas. 911 
(proviso in fidelity guarantee for prosecution of defaulting servant; and see p. 534, 
antef If the condition be “ Particulars of loss to be given within fifteen days, 
in default no claim to be paid until such particulars be given,” the latter words 
prevent the former from being a condition precedent {Weir v. Northern Counties 
0/ England Insurance Co. (1879), 4 L. E. Ir. 689); and see title Contract, Yol. 

A n., p. 435. 
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express terms they will, if possible, be so construed f/) J l^ut the 

courts will always endeavour to put a reasonable construction on 
the whole contract, c./y., when the conditions stiijulate for such 
evidence as sliall be satisfactory to the directors of the coiiipan\', 
this is held to nieaii such evidence as is sufficient, or as would 
satisfy reasonable directors (J). 

The strict performance of such conditions as are above referred 
to may be waived, as all others, by the conduct of the ])arties for 
whose benefit the conditions are inserted, as where, though the 
assured has failed to comply with a condition as to notice of loss, the 
compaii}' demands compliance with some condition as to proof (/r). 

1074 . The question whether the claim is fraudulent within the 
meaning of the usual condition against fraudulent claims (/) is one 
of fact, namely, whether the claim is wilfully false in any substantial 

respect (//O- 

Sl'B-Sect. 2- — llecoi'crahlt. 

1075 . Very few fire policies are “valued’’ policies; in fact they 
generally contain a stipulation that the assured shall deliver 
particulars of articles damaged or destroyed, with their estimated 
value, and the estimated amount of the loss or damage having 
legard to their several values at the time of the fire, or in some 
other manner indicate that the insurer’s liability is measured by 
the actual cost of the property destroyed or damaged or its value to 
the assured immediately before the fire(/0* 

As regards goods and merchandise insured, the insurers are liable 

to pay an amount equal to their value to the assured immediately 
before the fire. 

In the case of buildings and machinery the amount of the 

insurer s liability is measured by the cost of repairing the damage, 

making due allowance (as to which no settled rule can be laid down) 

foi the excess of the value of the new buildings or machinery over 
the old ones(o). 

(/) >See Lnjuhm (hmrantic Co. v. (ISSO), 5 App. Cas. 911; compare 

hra<Ue;i^ \\ hmraad Saffo/k Jrri,icn( Indemnity 2V T. L. R. 4r>5. 

[j] liramidno v. xUxidi-ntal DeUh htsnranve (o. 1 13. 782; Hidflle 

Fircaiid .Uarine InsnranceCo.of' Zi■(ll•tlld,[lS^iJ^ A. C S7‘> P C * 
compare V. //arm/ (l82o), 3 l3in^^' 804. j . 

(A-) See p. o30, Ihmniwn v. Emidoyers' Anidcnt and lAve Htork Insnr- 

ance to (1«9 0» R- (Ct. uf Sess.) (iSl (acculeut iii.surauco) ; and .see American 
cases cited, 13iin3'()u, Law of Fire Insurance, oth ed p ‘M9 
'0 ‘^eep. 529, n/./e. “ ' 

af AAfT'', 1 -■«' /’f'- Pollock, C.B., 

p. iiiJ, i\orton V. Iiot/af lure and Lift Assurame Co. (1885), 1 T. L. R. 4G0 ■ 

Times, l^th August, C. A. ; compare Lery v. haiUi'e 

, Biug. ,'549. ^ o 

(») There is no reason why the valuation in the policy on goods should not 
DC Oimimg luasmuch as such au instance is not within the Life Assurance 

/-’(vI J */ / • ^ I k' atlie ) ; and see Haters v. Monarch 

tlift A 7 0 E. & B. 870, 877, S.S2. But it seems that 

hdl l % ^ ‘ -d would prevent effect being given to a valuation in a policy on 
h:7 however, the as.sured is under a legal obligation, whore a 

s\ifh oa replace it b}' a more expensive structure, and in 

as uothiiig ill the Act of 1774 to prevent the 

/V insuring against such liability. 

nrofifu l'oist>'r (1841), Ir. Giro. Gas. 47. Losses in the nature of loss of 

i outs are not recoverable unless expre.ssly covered ; see p. 521, ante. 
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Sect. 9. 

The 

Adjustment 
of the Loss. 


Arbitration 

clauses. 


Sub-Sect. 3. — Arbitration Clauses, 

1076. There are but few decisions determining the proper mode 
of estimating the value to the assured of property destroyed or 
damaged by fire, because wherever there is any dispute as to 
the amount of loss for which the insurance office is liable, the 
question is almost always decided by arbitration in accordance with 
the arbitration clause in the policy. 

Some policies contain a clause that in case of dispute as to the 
amount of the loss the matter shall be referred to arbitration, or 
that the insurer shall be liable for the loss only determined by 
arbitration. In others, including almost all modern policies, there is a 
clause stipulating that in case of any dispute arising under the policy 
such dispute shall be referred to arbitration, and the obtaining an 
award shall be a condition precedent to the right to sue. The effect 
of such clauses and the power of the courts to stay actions under 
the provisions of the Arbitration Act, 1889 (p), have been dealt with 
elsewhere. It is sufficient here to state that where a cause of 
action has arisen and fraud is alleged as a defence, the court will 
not as a rule stay the action, unless the arbitration clause is so 
framed that an aw’ard is made a condition precedent to the right of 
action, in which case the assured cannot maintain an action on 
the policy until he has obtained an award (q). 


Difference 
between fire 
and marine 
insurance on 
this point. 


The average 
clause. 


Sub-Sect. 4. — Average, 

1077. In treating of marine insurance it has been shown that the 
underwu'iter is answerable for such proportion only of the loss as the 
amount insured bears to the value of the property or of the interest 
therein of the assured, and that he pays no loss except with reference 
to the sum on which the premium is paid — the whole sum if the loss 
be total, some aliquot portion of that sum if the loss be partial. 
An entirely different rule prevails in fire insurance in the absence 
of an express stipulation to the contrary. In fire insurance the 
insurance office is liable up to the amount insured for any loss, 
whether partial or total. Thus, if the value of the property insured 
be £10,000 and the amount insured £1,000, and a partial loss 
occurs of 10 per cent., the fire insurance company will be liable to 
pay the whole of the £1,000, whereas in the case of marine insur- 
ance the underwriters would be liable to pay only 10 per cent, of 
the £1,000, that is to say, £100. 

There are, how^ever, many fire policies wffiich contain w'hat is 


(p) Arbitration Act, 1889 (52 & 53 Viet. c. 49), s. 4; see title Abbitratiox, 
Yol. I., pp. 444 et seq.y 453; Gaw v. British Law Fire Insurance Co.y [1908] 1 

I. E. 245, C.A. 


{q) Scott j. Arerg (1856), 5 H. L. Cas. 811; T 
1 H. & G. 72 ; Braunstein v. Accidental Death Jnsur 


Tredwen v. Holman (1862), 


urance ('o. nS611. 1 B. & 


782; Elliott y. Hogal Exchange Assurance Co. (1867), L. E. 2 Exch! 237; Vineg 

V. Ihgnold (1887), 20 Q. B. D. 172; Trainor v. Bhaoiix Fire Assurance Co, 
(1891), 65 L. T. 825; Scott v. Mercantile Accident and Guarantee Insurance Co, 
(1892), 66 L. T. 811, C. A. ; (^aledonian Insurance Co. v. Gilmour, [1893] A. C- 
85; Ilamlyn tb Co. v. Talisker Distillery^ [1894] A. C. 202; Spurrier V. 
Cloche, [19(12] A. C. 446, P. C. ; Sharpingtoa v. Fulham Guardians, [1904] 1 
Ch. 449 ; Kemvorthy v. Queen Insurance Co. (1892), 8 T. L. E. 211. 
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called “the average clause.” It places fire insurance in this respect 
on the same footing as marine insurance, and stipulates that if the 
property covered by insurance shall at the breaking out of any fire 
be collectively of a greater value than the sum insured, then the 
assured shall be considered his own insurer for the diflerenee, and 
shall bear a rateable share of the loss accordingly (/•). Such an 
average clause is rarely found in “ specific ” policies, that is to say, 
in policies in which the property insured is specifically described 
and earrnarked; but it is usual in policies which are called 
“ floating ’ policies, that is to say, on any goods of a certain descrip- 
tion which may be from time to time during the currency of the 
policy on the premises mentioned in the policy. 


Skct. 0. 

The 

Adjustment 
of the Loss. 


Sect. 10 . — lUijlita and Duties 


of Insurers after Loss, 



Entnj on the Premises and 


Halva'je. 


1078. The insurers have, it seems, the right by usage to enter 
upon the preruises for the purpose of ascertaining the damage to 
the property insured and protecting it from further damage or 
loss, and to retain jMSsession for a reasonable time; and a condition 
to that effect is usually inserted in the policy, but if they retain 
possession for an unreasonable time, they may become liable in 
damages to the assured (s). 


To enter on 
the premises. 


1079. h ire insurance differs from marine insurance in this 
respect, that it does not recognise a right upon giving notice of 
■abandonment to recover as for a constructive total loss° though if 
the insurers pay the whole amount insured they are, by the ])rin- 
cqfles of subrogation, entitled to the salvage, that is to^say, to all 
that remains of the property insured after the fire (0. 


Notice of 
abandonment. 




Sru-SECT, •i.—RcinsUitemtHt. 


1080. rhe sum required to reinstate the insured premises is one Reinstate- 
tffing ; the loss which the insurers may be called upon to pay 
especially when different interests in the same property have been 
separately insured, may be quite another (a). Fire policies, 
therefore, always contain a clause giving the insurers the rialit of 
reinstatement in lieu of paying the amount of the loss to the 
insuied. i he clause is to the effect that the company will reserve 
to itself the right of reinstatement in preference to the payment 
of the claim if it should deem the former course to be most 


(»■) A policy expro.ssc(l to be “subject to average” implies the above- 
Cas. l'™)" (1904), 9 Com. 

fs) OW>(.W V. Price (1860), 2 F. & F. 80, and note {ibid.). 

to he rule fn'! BiiETT, L.J. As 

to the lule m marine insurance, see pp. 180 et so/., aide. 

13 Ann C^!PnQ 'l •''' '^''"“■'1“'" l^rovidcnl Jitvestmeid Sodefij (1888), 

whoinsured in 1 ““'tsaged to_ different incumbrancer 

the file to n-iv value of the premises was sufficient before 

incumhmnee S i , hut not sufficient after the fire. The prior 

reinstate them n ^ to reinstate the premises but did not 

inSrancer ’we plaintiffs, who were subsequent 

tncumbiaacers, were entitled to recover to the extent of their loss). 
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expedient. The insurers have thus the power of electing to 
reinstate, and after having so elected are in the same position as if 
the policy had contained an absolute stipulation to reinstate the 
premises in the case of fire, and an election once made by the 
insui’ers is binding on them and cannot be revoked on the ground 
that circumstances have intervened making the reinstatement 
more difficult or expensive (a). 

1081. The term “to reinstate,'' when applied to property in the 
nature of chattels, means to replace the property in statu, but not 
necessarily in situ. Thus where, by the act of the assured or 
otherwise, it has been impossible to reinstate the chattels in the 
place where they were, the insurers are entitled, under a condition 
empowering them to “reinstate or replace property damaged,” to 
discharge their obligation by making them as good as they were 
before the fire ; and the assured on his part may move them to 
another place within a reasonable distance from their original 
position, and then require the insurers either to pay the amount of 
the damages or to repair them in the place to which they have been 
removed {b), 

1082. Apart from any clause in the policy itself, an insurance 
office may be required to cause the insurance money to be laid out 
in rebuilding (c). In order to obtain the benefit of this statutory 
provision (c), a person interested must show that he made a distinct 
request to the office to lay out the money according to the 
statute (c). A demand that the money shall be paid to him or for 
his benefit, and not to the assured, is not such a request as is 
required (c), nor is the owner entitled himself to rebuild, and then 
to call upon the insurers to pay the cost incurred (d). 


(a) Broicn v. Royal Insurance Co. (1850), 1 E, & E. 853. This case was 
decided upon demurrer, disstniienie Ekle, J. The court expressly abstained 
from expressing any opinion as to the amount of damages which could be 
recovered under the policy. The plea demurred to stated that whilst the 
defendants were proceeding to reinstate, the premises became dangerous and 
were caused to be removed by the Commissioners of Sewers under the provisions 
of the Building Acts, that their dangerous condition was not caused by the 
fire, and that by theii* removal reinstatement had been rendered impossible. 
This plea was held bad on demurrer on the ground that the insurance office 
having made their election to reinstate were absolutely bound to do that they 
had elected to do. Some policies contain a condition framed for the purpose 
of protecting insurers against such contingencies as occurred in Brown v. 
Royal Insurance Co., supra. See Bunyon, Law of Fire Insurance, 5th ed., p. 228. 

[h) Anderson v. Commercial Union Assurance Co. (1855), 55 L. J. (Q. b.) 146; 
148, 149, C. A. 

(c) Under the Fires Prevention (Metropolis) Act, 1774 (14 Geo. 3, c, 78), s. 83, 
which enacts in substance that it shall be lawful for fii’e insurance offices, and 
that they are authorised and required upon the request of any persons 
interested in the buildings insured, or upon any grounds of suspicion that the 
owners, occupiers, or other persons who have insured the buildings have been 
guilty of fraud, or of wilfully setting their houses or other buildings on fii’e, to 
cause the insurance money to be expended as far as the same will go towards 
reinstating the buildings, unless the party claiming such insui’ance money shall 
within sixty days next after the adjustment of the claim give a sufficient 
security that the insurance money shall be expended as aforesaid. As to the 
application of this provision, see note (c/), p. 543, post. 

{d) Simpson v. Scottish Union Insurance Co. (1863), 1 Hem. & M. 618. It 
seems doubtful whether the insurance office can be compelled by mandamus 
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1083. A tenant cannot, in the absence of special provisions 
compel his landlord to apply moneys received from his insurers iir 
lemstating the premises, although the tenant himself remains 
lable to pay rent(c). He can, however, apply under the statute 

“ injunction to restrain the 


n 
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Shct. 10, 

Rights and 
Duties of 
Insurers 
after Loss. 


RiiffipLn/ ^ u® insurance moneys to the landlord witliout Xe.r.nt’, 

sufficient security that he will rebuild ( f). 

Sub-Seci’. 'i.—l!i(jhu on Assiijiimtid of PuHaj. 

f' absolute assignment in writinrr of \-i-nrn..„t 

assu Lh,A remedies of the 

Sv fn 'r^/i^^ assignment is disputed the insurers should 
apply foi lehef by way of interpleader (//). 


'll' h'llii'V, 

1 w 


Sect, 1, 


Part IV. — Life Insurance. 

yiaUirc of Life Insurance and Insurable Interest. 


Sub-Sect. 1. Definition of Life Insurance. Xot a Contract of Indemnity. 

1085 . Life insurance may be defined as a contract by which the 

insurer ap-ees upon the death of the person whose life is insu 5 

tion of the payment by or on behalf of the assured during the 
contmuance of the life of c ertain sums called premiums (i)r 

iiffinnlf t f l^o'^ever, is unsatisfactory and is 

»v« s.f;f S,‘'S t “ £f*' 

2:r,.5X.i^ 

Park Golf Club v. Imperial Insurance Co. (1902), 18 T. L. E. 

S’l.jSE ,5i5’ ® i„»; tf «■ 

poit^ ^ p* ^^4 title Intekpleader, p. 5S7, 

Ei!^Ch,'^lifKE (1854), 15 C. B. 365, 

assurance, when proDerlvcoirJHpvpH^^** contract commonly called life- 

money on the death ^of -f a mere contract to pay a certain sum of 

annuity for his life the amount !!f pa^unent of a certain 

e, me amount of the annuity being calculated iu the first 
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IXSUfiANCE. 


StlCT. 1. 

Nature of 
Life 

Insurance 
and Insur- 
able 

Interest. 


The insurable 
interest must 
be generally 
of a pecuniary 
character. 


Insurable 
interest in life 
of husband 
or wife. 


The contract differs from other contracts of insurance in this 
important respect, that it is not a contract of indemnity. This is 
obvious from the fact that a man may insure his life for any sum 
that he pleases, and his executors or representatives can recover 
this sum in full from the insurers (j). 

Sub-Sect. 2,—Insurahle Merest, 

1086. The interest (/c) necessary to support an insurance must be 
of a pecuniary character, that is to say, the assured must stand in 
such a relation to the event which is the subject-matter of the 
insurance that he must by the happening of the event sustain or be 
presumed to sustain some pecuniary loss (/). 

It has been said that a person has an insurable interest in his 

own life to an indefinite extent, because by insuring it he can 

protect his estate from that loss of his future gains or savings 

which rnight be the result of his premature death {m). But the 

better view seems to be that the case of a person insuring his own 

life is not within the mischief of the statute {n), and that the 

first section of that enactment, therefore, may be and ought to be 

construed as if the words “ person or persons ” were preceded by 
the word “ other.” 

1087. A wife has an insurable interest in her husband’s life(o), 
and a husband has an insurable interest in the life of his wife(j:?). 

instance according to the probable duration of his life, and when fixed it is con- 
stant and invariable.” In the case of “ participating policies” the assured 
becomes entitled in certain events to participate in the profits of the company, 
ihe effect of such policies has been considered in Ih'itisJt Equitable Insurance 
Co., Ltd. V. Bailj/, [1900] A. C. Oo; Baerlein v. Dickson (1909), 25 T. L. ll 5S5. 
Sometimes the insurer’s contract is to pa}- a sum at a given age in considera- 
tion either of a lump sum payment or of a periodical premium. In such case 
the policy is called an “ endowment policy.” Policies sometimes contain a pro- 
vision for payment during life of a suiTender value (see Imjram-Johnson v. 
CentuTi/ Insiirayice Co., [1909] 8. C. 1032 ; Mortijaye Insurance Corporation v. 
Inland Revenue Commissioners (1888), 21 Q. B. D.'352, C. A.). In the absence 
of such an agreement, companies are usually willing, after the insurance has 
been in force for three years, to pay a surrender value to an assured who 
desires to discontinue the pa 5 ’ment of premiums. As to the valuation of 
policies in case of winding-up, see the Assui’ance Companies Act, 1909 (9 Edw. 7, 
c. 49), s. 17 (1) ; title Compaxies, VoL V., p. 637. 

(y) Wainewright v. Bland (1835), 1 Mood. & E. 481,487; see MFarlane v. 
Royal London Friendly Society (1886j, 2 T. L. E. 755, per Pollock, B., at p. 756. 

(A’) As to the legality at common law of a wager on a life and the subsequent 
provisions of the Life Assurance Act, 1774 (14 Geo. 3, c. 48), relating to the 
insurable interest, see p. 514, ante. 

(0 Falford V. Kymer (1830), 10 B. & C. 724, per Lord Texteedex, C.J., 
at p. 728. 

(?») Bunyon, Law of Life Assurance, 4th ed., p. 14. 

(n) Life Assurance Act, 1774 (14 Geo. 3, c. 48); see p. 5U, ante. See 
M'Farlane v. Roy(d London Friendly Society, supra, at p. 756, and Griffiths v. 
Fleming, [1909] 1 K. B. 805, C. K., per Kexxedy, L.J., at pp. 820, 821, citing 
Wainewright v. Bland^ supra, at p. 488, 

(o) This was held by Lord Kexyox, C.J., in Reed v. Royal Exchange Assurance 
Co. (1795), Peake, Add. Cas. 70, on the ground that she is presumed to have a 
pecuniary interest in his life. 

(p) The view taken by the Court of Appeal in Griffiths v. Fleming, supra, 
is that, as an insurance by a husband on the life of his wife and an 



Part IV. — Life Insurance. 


54 


Moreover, it is provided that a married woman may effect a policv 
upon her own life or the life of her husband for her separate use • 

a provision for each 

other and for their children by means of a policy of insurance. 

insurable interest in the life of his child 
qua child (r) ; nor has a child an insurable interest in the life of 
his parent, qua parent (a). 

• ^ »°fler the Act of 1774 (h) an insurable interest 

=!!• 1 because, it is 

said the chance of obtaining payment is presumed to be diminished 

by the death of the debtor (c). _ On the same principle it has been 

assuined that a surety has an insurable interest in the life of the 

principal debtor to whom he is entitled to look for an indemnity (d) ■ 

and so one ot two joint obligors has an interest in the life of the 

other to the extent of one-half of the debt (r). A trustee may 

have an insurable interest in respect of the legal interest in trust 

piopeity vested in him; for instance, an executor who, by the 


Sect. 1 . 

Nature of 
Life 

Insurance 
and Insur- 
able 

Interest, 


Insurable 
interest of 
cliildren ; 

Of creditors 
Of .surety ; 


Of trustee or 
executor. 


i!>uiance by the wife on the husband's life are not within the mischief 
of the Life Assm-anoe Act, 1774 (14 Geo. d. c. 48), the words “nelson or 
poisons in 8. 1 (,/n,/.) do not include the husband or the wife of the 

of th^^o lofloed this seems the only ground on which an insurance on the life 
f the assured s husband or wife, husband or wife, can be held valid 
inaamuch as he statute requires that in all cases to which it applies the amS 
01 value of the luterest should be capable of being estimated. The law on this 

th '^’'®''t‘''‘bictory condition. It is much to be desired 

hat the Lite Assurance Act, 1774 (14 Geo. d, c. 48), should be ameXd bv 

“ PewoH can insure another’s 
life as h.is been done in the Canadian Code cited in Ancti/ v. Munufadurera' 

Luc Imm-anre Co., [1899] A. C. (104, 690, P. C. The America^ caser on 

insurable (interest m life p.dicies are collected in 1 May, Law of Insurance, 

(ry) Married Women’s Property Act, 1882 (4,i &40 Yict. c. 7,i), s. 11 • and see 

Iv d"” whore this enlctme JTs 

i lit dealt witli. As to the construction and effect of such policies see in 

addition the cases there cited : — Ik ISnrroirs' Trusts loL T 1S4- iu "r ’ 

-l<:f (distinguished in Ik ^VhtS^Ch* 

1.19). Ihe Mamed M omens Property Act, 1882 f4o & 46 Xbet c -si 

applied in a case where no policy had been issued the m-onosnl Vio ■ ’i"’** 

accepted by jiarol only [Nurman v. Ac/sfen (1864), 2.s’Sol. Jo 301 C A r^fimflT 

C”S :S7S'\t " (‘”“,‘71 "'sr’iliP'””’ 

tb.i Act .-A-,,,,,,;;,;; 7 , 'A, .sii, s'jwf 1111 

9 Scots Law'^Times, 158 ^ ^ ‘ 

1 Ch 10 B- & C. 721; WcrdUmjton v Curtis 118751 

1 Ch. 1 ) 419, c. A., followed in A.Uf. v. Murrau 119041 1 R R Tfiv V- a^’ 

and compare title Ln™s A^m CiiiLDRExq ^ 

A '■ FrunUty Avcitty ^886), 54 L. T. G44 

'd Life Assurance Act, 1774 (14 Geo. 3, c. 48); see p. 514' auk. 

I'ccus wher^th '"rl (l'9o), 2 Park on Marine Insurance, 8th ed., p. 914 
won at an “’’An A" contract, as for instance Loney 

^th ed , p & 2 Park on Marine Insuranc^^, 

A a ® B'’ Cl- M- * G. 823, C. A. 

e] Branford v. Saunders (1877), 25 W. E. 650. 

II.L. — XVH 
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Insurance. 


Sect. 1. 

Nature of 
Life 

Insurance 
and Insur- 
able 

Interest. 

Mere moi'al 
obligation 
will not 
constitute an 
insurable 
interest. 


Interest in 
life of 
employer. 


Eights of 
assignee of 
policy. 


direction of his testator, insures the life of a person in the continu- 
ance of whose life the estate is interested has a sufficient insurable 
interest (/■). 

1090. A mere moral obligation as distinguished from a legal 
obligation does not constitute an insurable interest (^). But where 
a person is under a legal obligation (for instance, by reason of a 
legally binding promise) to bear the expense of maintaining a 
child, and has undertaken that burden, then, if he has a reasonable 
expectation that the child when of age will repay the money 

may have, it seems, an insurable 
inteiest in the child s life to the amount of the sum expended 

by him, analogous to that which a creditor has in the life of his 
debtor (//). 

A clerk in a bank or other business, who is engaged at a certain 

salaiy and for a certain period, has an insurable interest in the 

life of the managing partner to the extent of so much of the period 

as remains unexpired at the time of the effecting of the policy, but 

he has no insurable interest merely by reason of a promise (without 

consideration) having been made to him by the manager that he 

would not during his life enforce payment of a debt due from the 
clerk (i). 

An assignee of a 2)olicy acquires the rights of an assignor and 
can therefore recover the amount insured, although he himself has 
no insurable interest (k). 


f) Tidsivdl V. Aukei'dein (1792), Peake, 151. 

30 13. & c. 724; Wm'thimjton v. Curtis (1875), 1 
Assurance Co., [1904] 1 K B. 558, C. A. 

n "D ^ Ao?/c?a?i, atid Glasgow Life Assurance Co., [1892] 

1 Q. B. 864. This case, in which it does not appear that the promise was 

legally binding, is explained in Harse v. Fear! Life Assurance Co., [1903] 2 K. B. 
92, by Lord Alverstone, C.J., at p. 96, and was apparently disapproved of in 

[1909] 1 K. B. 805, C. A., by Kennedy, L.J., at p. 819. 

Ihe Children Act, 1908 (8 Edw. 7, c. 67), s. 7, prohibits a person who for 

reward undertakes the nursing and maintenance of an infant under the age of 
seven years, apart fiym its iiarents, from insuring the life of the infant ; but 
it IS not a contravention of this statutory provision if a person who has under- 
taken the care of an infant and insui'ed its life prior to the commencement of the 
Act (1st April, 1909) continues to pay the premiums due under the policy after 
such compjencen.ent [Glasgow Farish Coundl v. Martin, [1910] S. C. (J.) 102); 
and see title Infants and Children, p. 162, a^^e. On ihe other hand, the 
kriendly Societies Act, 1896 (59 & 60 Viet. c. 25), ss. 62, 67, ihe Collecting 
Societies and Industrial Assurance Companies Act, 1896 (59 & 60 Viet. c. 26), 
s. 13, and the Assurance Companies Act, 1909 (9 Edw. 7, c. 49), s. 36, give 
these companies powers to grant insurance in respect of funeral expenses which 
would not be valid under the Life Assurance Act, 1774 (14 Geo. 3, c. 48); see 
p. 514, ante. See also titles Companies, Voi. V., pp. 625, 626; Friendly 
Societies, Vol. XV., pp. 128, 155. 

(t) Hehd(M V. ]]est (1863), 3 B. & S. 579 ; Forgan v. Fearl Life Assurance Co. 
(1907), 51 Sol. Jo. 230. 

(^) Ashley v. Ashley (1829), 3 Sim. 119. But a man will not be allowed to 
evade the Act by insuring his own life with the money, and for the benefit of 
another who has no interest in the life [Wainewnght v. Bland (18-t5), 

1 Mood. & B. “ISI ; and see judgment of Bayley, J., in Ihilford v. Kymer (1830), 

10 B. & C. 724). In fact, the Life Assurance Act, 1774 (14 Geo. 3. c. 48), s. 2, 
requiring the insertion of the name of the person interested, would be sufficient 
to prevent such an evasion ; see p. 514, ante. See further, as to assignment of 
life polices, p. 558, post. 
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Part IV.— Life Insurance. 

Sub-Sect. 3.-\ames of Penons InUrcted mad be iaeerlcd ia the Policy. 

1091. It is necessary if) to insert in the policy the name nf iIi. 
thTnL^oTX ^ interested, and it is not sufficient to mention 

thfl^or^ f • by a trustee or executor in respect of 

iWtS ffi that Ids mme be 

be mentioned («T ^ 

Sub-Sect. 4 . — Amount liCcovcrahle» 

1092. The assured may not recover more than tlie value or amount 
of his insurable in erest at the time of effecting the inlu aoce 

applies (p). Under an insurance on the life of the assured and d- 
seems also, on that of her or his husband or wife, the whole amount 

nnless the contract be a mere cloak for a 

tbp°nV«7 f cmirse, void and illegal (n) In 

le case of a creditor, or a case analogous to it the amo'imt nf f-ha 

tlm ffis'm U hy reason of the circumstances givin^r rise to 

account of that amount or any jiart of it being paid after 


ante, 
luj V. Accidenta 


(0 See J-iife Assurance Act. 1774 H t f^-An n 
(7>0 Kvanii V. IH'jnokl L. 11 4 (J U (V?*> nl ■ 

Death /nvurance Co. (1857), 2 il. 4'>* ' ^ also 

usal),'!) But’ti ’ Collett \ 

he in.y hive fir prcaihui^jiaicfS S i mU " ffis 

received under the policy in trust' iv,.. fV. . o i own luiidsj, hold the mone 
Ex pane Andrews (ml) 1 57 v Ti'mcd 

(1S40), 1 Man & G Vim 'if ,1 ' 'll °°“'P“re Araulaye v. Winterbotton 

the debt is paid olh B ma^ bVaCTeomeV^ f ^ 

order to keej the policy foV ifiiZ, ’beneli " 

the creditor shall i 


Ch! D:o 52T/X vlXr/P“‘^: seeyie£r.he, Leslie y. 

C,A.; Pe ny«7i,7..a’;“/Sr^ 234 

Bi/ipeM (1890), G2 L T 475 0 A ■ / (I 0 S 6 ), 39 Ch. D. 168; Strutt v 

title LteV. “I'o, C. a. , and p. 503. post. As to lien generally, se 

W Life A,ssurarice Act, 1774 (14 Geo 3 c asl 

2 Smith, “u^G Vith ed*^ 291^^7 f</Y‘^urance Co. (1854), 15 0. B. 365, Ex. Ch. 
As to the rule in marinAVVVI ™ Eo/dero (1807), 9 East, 72, 

insurance, see p. 620, ante. fire 

V. E)emiiy,''ii909J^ Vk^bTos ’ E'rifflihs 

(r) See p. 644, ante. ' ’ ' 


Hbct. 1. 

Nature of 
Life 

Insurance 
and Insur- 
able 

Interest. 

Xamc-s to be 
in.scTted in 
policy. 

Amount 

recoverable. 


N N 2 
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Insurance. 


Sect. 1. 

Nature of 
Life 

Insurance 
and Insur- 
able 

Interest. 

Amount 
recoverable 
under several 
policies. 

Indisputable 

policies. 


Untrue repre- 
sentation in 
declaration 
not incorpo- 
rated in 
policy. 


General 

observations. 


Policies by 

friendly 

societies. 


the effecting of the insurance. For the same reason the principle of 
subrogation has no application (s). 

Where there are several policies effected at different offices the 
assured can recover no more than the amount of his insurable 
interest at the time of making the insurance sued upon (^). 

Sub-Sect. o. — Indisputable Policies. 

x093. Sometimes, especially in the Colonies and in the United 
States, a condition is indorsed on the policy that it shall be 
indisputable and indefeasible on any ground whatsoever. Such a 
stipulation will debar the insurer from resisting the claim on the 
ground of innocent misreju’esentation or concealment, but it will 
not enable the assured to recover in cases where the policy is illegal 
and void by reason of the assured having no insurable interest, and 
probably not where the policy has been procured by fraud ; for no 
stipulation between the parties can preclude the court from holding 
that a contract is void on grounds of public policy (?t). An insur- 
ance company which publishes a prospectus stating that all 
insurances effected wuth it will be indisputable except in case of 
fraud will be precluded in an action on a policy made upon the 
faith of the prospectus, but without incorporating it, from disputing 
liability upon the ground of a merely untrue representation in the 
declaration upon w'hich the policy was based, though the policy 
W’as expressly made conditional upon the truth of the declaration {a). 

Sect, 2. — Capacity of Persons to enter into a Contract of Life 

Insurance. 

1094. The capacity of persons to enter into contracts of life 
insurance and other insurances is, in general, governed by the same 
rules of law as apply to all other contracts {h). 

1095. Insurances by infants for small sums upon their lives may 
be effected under the provisions of the statutes relating to friendly 
societies (c). 


(s) Balhy v. India and London Life-Assurance Co. (1854), 15 C. B. 365, 
Ex. Ch. ; Branford v. Saunders (1877), 20 W. E. 650 ; Gagyin v. Ipton (1859), 
Drury temp. Nap. 427 ; compare Bradhiirn v. Great Western Bail, Co. (1874), 
L. E. 10 Exch. 1. As to subrogation, see pp. 490, 518, ante. 

{t) Ilehdon v. West (1863), 3 B. & S. 579. 

(w) Anctil V. MunvfacUirers^ Life Insurance Co., [1899] A. C. 604, P. C. 

(a) iroorfv. Dii'arr/s (1856), 11 Exch. 493 ; compare Wheeltonr. Ilardisfy (1^51)^ 
8 E. & B. 232, Ex. Ch. ; Ansiei/ v. British Natural Prmium Life Association^ 
Ltd. (1908), 24 T. L. E. 594, 871, C. A. As to misrepresentation generally, see 
title Misrepresextatiok and Fraud. 

(5) See title Contract, VoI. YII., p, 341. 

(c) See title Friendly Societies, Yol. XY., pp. 128, 147. As to the 
capacity and incapacity of infants, see title Infants and Children, pp. 46 
et seq.y ante. ^ As to the capacity of married women to contract, see title Hus- 
band AND Y IFE, Yol. XYI., pp, 376 et seq. As to policies by married women 
for the benefit of themselves, their husbands and children, see p. 545, ante; 
and title Husband and Y^ife, Yol., XYI., p. 399. 
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Sect. 3. — Arjoncij. Sect. 3. 

1096. The general principles of the law of agency apply to life 
insmances, and it is therefore sufficient to notice a few points more Authority of 
immediately connected with these contracts {d). 

An ordinary local agent of a life insurance company is not, 
without special authority, empowered to bind the company by a 
contract to grant a policy. His duty is to forward the proposal to 
the company for acceptance or refusal, and he has no authority to 
insure on behalf of the company {e). On the other hand, if he is 
authorised to accept proposals, the company is bound by his act in 
so doing (/), but the agent cannot in general bind the company by 
altering the conditions of any contract of insurance or by revivino’ 
a lapsed policy without the previous approval of the directors {ff). ° 

A fortiori if^ a person, known by the assured to be an agent for 
effecting policies subject to certain specific provisions, acts in 
violation of them, he does not bind the company (Z^). 

1097. The insurance company may, however, be estopped from Estoppel 
itself of a condition in a policy by receiving premiums Knowledge of 

alter the breach of the condition is known to its ao^ent if it is his hie agent may 
duty to communicate the fact to the office, for then his knowledge 
may be in’operly imputed to the latter. Thus, if the assured witL 

goes to reside in a foreign 
country under circumstances which would ordinarily make the 

policy void, and the company’s agent with knowledge of these 

circumstan^ces receives the premiums subsequently and transmits 

them to the office, the policy will continue to be bindinc^ on the 
company (i). 


1098. Where the life of one person is insured by another at 
whose request the former answers questions put to him on behalf of 
the office, he is not the agent of the assured, even for that limited 
purpose ; and the assured is not, except so far as he warrants their 
truth, affected by the inaccuracy of the answers, even if fraudulent 


The “ life ” is 
not agent for 
the person 
effecting the 
insurance. 


((i) See title Agexx-y, Vol. I., p. HT ; and p. 354, ard^. 

Inmraare Co. (1864), 34 ffeav. 291 

J) Jiomter v. IraJaUjar Lijc Assurance Assucia/iun (1859), 27 Beav 377 
here the proposal was accented bv n ^ // 


r yiVVOjy ZZ 

Assurance Co. (1908), 24 T. L. R. 59:i. 

I ernie (1840) / M. k W. lol ; Lusteed v. ]Veit of Endand Fire and Life 

Insurance Co. (1857), 5 1. Ch. 11. 553. 

insuLn^T)^^^^^ -^ssz/ra/ice Co. v. McGitlurai/ (1859), 13 Moo. P. C, C. 87 (fire 

f 205. C. A. ; Splents v. Lefecre 
same prmeiple is illustrated by cases on accident 
Pa Aeadon, Edinbur:/h and Glasgow Assurance 

Co’ nqno T K n compare with it Biggary. Rock Life Assurance 

('WOtI pq T T r. , i Lancashire and Yorkshire Insurance Co. 

1mm tnHL nf t ■ 0^1 (employers Lability policy). Por fiu-ther illustration of 

a ■“ “■ 
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Insurance. 


Sect. 3. 

Agency. 


Eatification, 


Life insurance 
a contract 
'uherri'nuc 
Jidei, 


Warranties 
and the 
declaration, 


fraud (i): « the person whose 
ife IS insured is not the general agent of the assured to effect the 

latter IS not prejudiced by his non-disclosure 
of mateiial facts as to which no question is asked {k). 

doctrine in marine insurance that the contract of 
In ^ latified after knowledge of the loss does not apply 

0 fe insurance, nor, indeed, to any other contract of insurance { 1 ). 

Sect. L~Rciiresentation , Concealment and Warranties. 

Sub.Sect.^ l.~Contrad Vherrinm Fidei; lltpresentation and Concealment. 

iiisuiance, like marine (?h) and fire insurance (zz), is a 
contract nherrmce fidei, and the general principles of law as to 

concealment which govern marine insurance 
apply also to life insurance, except so far as they may be excluded 
01 modified by the terms and conditions of the policy (o). The 
poli^cy IS therefore avoided not only by fraud, but also by the conceal- 
ment oi misiepresentation of a material fact, whether or not it 

any way connected with the death of the assured, 

_ ei, the question whether the matter concealed or misrepre- 
sen e ^ is mateiial is a question of fact, namely, whether the 
la ei lejiiesented or concealed was such as would influence the 

the ri&d!(pf ^ prudent insurer in accepting or declining 

SuB-bECT, 2. ]]arrcinties: the Dedaratiwi* 

1101 . The general principles of law relating to “warranties” 

w lie 1 apply to marine insurance are equally applicable to life 
insurance (^). i j n 

Accoiding to ordinary practice of life insurance the assured is 
required to make and sign a statement, or declaration as it is 

(,/) JI7,ee/ton v Harduty (1857), 8 E. & 13. Ti'l, Ex. Ch., explaining Fveretty. 

Deshciouyh (182J), o Ling. o03; Uuchrnan v. Fernit (1838), 3 M. & W. 505; see 
p. 000 , arde, ' 

{k) Ilvckman v. Fernie, 5 ?//,ra. 

[1910] 2KE. 401, For the 

(^n) bee p 4^4 ratification in maiine insurance, see p. 300, ante. 

(w) See p. 532, anU. 

ifi) Brounlie v. Camphell (1880), 5 App. Cas. 925, ptr Lord Elackbern, at 

n 1 E. & C. 580 ; London Assurame v. Mansel 

nJfJl v and see Wahmright v. Bland (1830), 1 M. & W. 32 ; 

yr/saroTice Co. v. i\Jus(jTaie (1887), 3 T. L. B. 030. 

T materiality is a question of fact, it is of 

r+w ^f^en allowed or directed 

to Bnd that the fact concealed or misrepresented w-as material to be known 

may, however, be useful to refer to JUcrrisoJi v. Musjratt 
( 8J/j, 4 hSing. 60; British LquitaUe Insurance Co. v. Musqrave, suma (previous 
1 nesses) ; Lmdon Assurance v. Mansel, s?//ra; Wainwright v. Bland, supra 
risk declined by other officer); see Ilugutnin v. liayley (1815), 0 Taunt. 186 
(assuied in prison at date of proposal). A misstatement that other insurers had 
ejected a policy on the risk is material [Sihhald v. Hill (1814), 2 Low, 263, 

• 1 ■^V’ f ^ a misrepresentation on a reinsurance that the reinsured office 

intended to retain part of the risk [Trail v. Baring (1864), 4 Giffi 485). 

{q) ^ee p. 416, and p. 534, ante ; Thenuen v. Weerns (1884), 9 App. Cae. 671. 
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usually called, giving certain specified information, or answering 

certain specified questions concerning the life insured and other 

matters more or less ati’ecting or connected with the risk (r). It is 

generally expressly stipulated in the policy, or in the conditions 

indorsed thereon, that the declaration is true and is to be taken as 
the basis of the contract (.s). 

The effect of such a stipulation is that the assured is held to 
wauant the truth of the declaration, and if it states anything 
untiue, whether to the knowledge of the assured or not, and whether 
mateiial or not, the contract is avoided (?). Thus, if the declaration 


Life Insurance, 4tb ed., pp. 45, 4G, for a list of matters, 
bome of wluch are usually referred to in the declaration. If a person takes out 
policy and warrants that he will not commit suicide, this is not merely an 
undertaking tor the breach of which damages can be recovered, but a condition, 
if the assured comnuts suicide the poHcy is avoided (iLllinyer ck Co. v. 
Mutml Lye Insurance Co. of New York, [19()5| 1 K. 13. 31, C. A. ; compare and 

744 (h^del^y^J^^^^^ and Life Assurance Co. (1S52), 7 Exch. 

‘Absence of such a stipulation the answers will be representations, 
as to the general effect of which see pp. 412 et seq., ante, bee, for example 
njieeltoH y. Ilardtsti/ (185,) 8 E. & 13. 232, Ex. Ch. ; and see p. 550, ayite. The 
following 13 a usual form of life policy : 

■\Vhereas of (herein called the Assured), desiring to effect an 
Assurance on h own hfo tor the whole duration thereof with the 
Assurance Company (herein called the Company) in the sum of Pounds 

nf P the said Assurance, a State- 

meut of laiticulars and Declaration bearing date the day of 19 

^ow, ui consideration of the payment by the Assured of the sum of as 
a Piemiuni lor such Assurance until the day of 19 inclusive. 

witnesseth, that if the Assured shall die on or before the last 
inentioned du} , or in case the Assured shall, on or before the day of 

19 , and on or betoro the day of in every year thereafter untU 

nrnnprfl * f Company the premium of then the funds and other 

propeit3' ol the Company shall be subject and liable to pay the sum of 

Executors, Administrators, or Assigns of the Assured within eight 
da) s after proot (satisfactory to the Dnectors of the Company) of the death of the 

Assured, and of the itle of the person claiming pa)-ment shill hav^een g van 
to and deposited with the Comiiany. ° 

always, that the funds and property of the Company remaining 
unapplied and un^sposed of, and inapplicable to prior claims and demands in 

of Settlement at the time of the makin<' of any 

and t^hn t th!f n “ “ 1 ^°“ answerable in respect thereof^ 

ot the “or ®>rall the otLr Members 

Co™Te “■ become a Member of the 

oth^y^vr-lVK P®r»onally liable m respect of any such claim or demand, further or 

a m 7X 2 of ‘bo Company’s Peed of Settlement 

as lUembeis ot the Company to contribute to the funds of the Comnanv the 

Comp2iV!‘^“'‘“'“” respective Shares in the Capital Sto^ek of the 

prhited on^bfi ^ Policy is made upon, and is subject to the Conditions 

printed on the back which are to be taken as part of the Policy, 
lu witness whereof etc. ^ 


0 A . T/ LiJe Insurance Co. of New York (1895), 72 L. T. 140, 

v'JvxvZtL Co., [1908] 2 K. B. 863, C. A., 

beenmad,^ hv L.J., at pp. 885, 886. But the declaration must have 

V. 6v5,:/ia2i?19o'9] 2 £ ^^ 288^"^ Co. v. Johnson, 


Skct. 4. 

Representa- 
tion, Con- 
cealment 
and 

Warranties. 
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Insurance. 


Sect. 4. which is made the basis of the insurance contains a statement 
Eepresenta- that the life assured has not been attacked by a certain illness, and 

cealmpnl-' S® statement is untrue, the policy is avoided, however slight the 

and it was of such a nature 

Warranties. ^ could not be reasonably aware of it, and the declaration 

— cannot be fairly considered as including latent and unknown 

disease (w). 

^ warranty must be strictly complied with, 
warranty. nevertheless such a construction will be given to it as will give effect 

• . j parties must be presumed to have 

intended (r), and if a person states in the declaration merely that 
he believes or is informed that a certain fact is true, or that he is 
not aware of any circumstance tending to shorten his life, the 
waiia-nty only extends to the state of his belief, information, or 
nowledge, and not to the facts of which he is dona fide unaware (w). 

poHcy^ ;i declaration and the policy must be read together. A 

must be read aiatioii may, as has been seen (a), be so framed as expressly to 
together. define and limit the rights of the insurer as to the communication 

and mateiiality of facts, and to exclude any effect upon the contract 


( ) wmson y. Ifeems (1884), 9 App. Cas. 671, per Lord Watson, at pp. 687 
nc”\’ a ?! Scottish Equitable Life Assurance Society y. Buist 

f V. National Loan Fund Life Assurance 

(1845), / Dunl. (Ct. of Sess.) 467 ; see also Geach v. Ingall {mb), 14 

A w V. Shame. (1885), 1 Mood. & E. 498; ShUliny v. 

Accidental Death Insurance Co. (1858), 1 E. & F. 116. The same principle 

applies to au insurances. For instance, a tradesman insured his vehicles, 
an signed a proposal fonn declaring that the paidiculars given by him to the 
company were true, and agreed that the proposal and declaration should be the 
asis 01 his contract. In the particulars he stated that he had only three small 
c aims i^ade against him for damage during the previous year, whereas in fact 
^e had been at least ten : it was held that the company were not liable {Beid 
Q -Occident and Live Stock Insurance Co. (1899), 1 F. (Ct. of 

06SS.J lOolj. 

<ii (General Travellers^ Insurance Society (1859), 2 E. & E. 

-Q T T^d Manchester Industrial Assurance Co. 

+ 1 , * j * meaning of a statement in the declaration that 

0 assuied was ternperate in his habits and had always been so, see Thomson v. 

eems, It in such a case he was not temperate, the policy is 

ayoi e aLhough the death of the assured was not in any way connected with 

^ is {ihd.y As to the meaning of a wan-anty that the assured is 

in goo ealth at the time of the making of the policy, see the summing up of 

Lord C.J., in Bossy. Bradshaxv (1761), 1 Wm. Bl. 312; and in WiUu 

V. ±ooLe (L80), 1 Park on Marine Insurance, 8th ed., p. 935; and see Tlumson 

?- meaning of a warranty that the assured is 

not afflicted with a disorder tending to shorten the duration of life, see Watson 

V. Matmcarmg (1813), 4 Taunt. 763 ; Jones v. Provincial Insurance Co, (1857), 3 
t. B. (N. s ) bo; Swete v. Fairlie (1833), 6 C. & P. 1. As to the meaning of the 
question, who is your usual medical attendant,” see Huckman v. Fernie (1838), 

• 7^' P^^^^ottyh (1829), 5 Bing. 503, 516. As to the mean- 

warranty that the assured had not had any spitting of blood or other 

subject to fits, see Geach v. In<fall 
(1840) 14 M. &W. 95; Chattock v. Shawe (1835), 1 Mood. & E. 498; Shi/iiny 
V. Accidental Death Insurance Co. (1858), 1 F. & F. 116. 

[w) Stackpole v. Simon (1779), 2 Park on Marine Insui'ance, 8th ed., p. 932; 
Jones V. Irovmcial Insurance Co., supra; Thomson v. Weems, surma, at p. 690. 

(a) bee p. 534, ante, and note (s), p. 551, axite. 
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from an iunocent misrepresentation or non-disclosure of a matter 
not specified in the declaration (b), and where the policy provides 
only against intentional misstatement, an innocent misrepresenta- 
tion in the declaration, though the latter is made the basis of the 
policy, will not avoid it (c). 

_ 1104 ;. The declaration agreed upon as the basis of the contract 

IS taken as continuing up to the time of the completion of the 

contract, and any intermediate change of circumstances renderin" 

it untrue must be communicated. Thus if the declaration purports 

to give the name of the latest medical attendant of the assured, and 

before the completion of the contract he consults another medical 

attendant, and conceals that fact, the declaration becomes untrue, 

and this may have the effect of avoiding the insurance (d). 

_ bimihrly, where the declaration states that the insured is 

in good health, and before the insurance is completed by the 

payment of the premium, he sustains injury by accident, the 

insurance company may refuse to accept the premium or issue a 
policy (e), 

1105 . It is usual for the person whose life is to be insured to 

appear before the medical adviser of the insurance office to be 

examined as to his state of health. In such case, if the statement 

he makes to the latter is declared to be the basis of the policy, the 

assured though his is not the life to be insured, thereby warrants 

Its truth. Lut if the statement is not made the basis of the policy, 

then it amounts merely to a representation and not to a warranty, 

and will not ayoid the policy, even if fraudulently made, unless 
the assured is a party to the fraud (/). 

T ^ attendant .Medical 

amed by himself. As the latter is not the agent of the assured ‘’efcree. 

01 efiecting the insurance, any fraud, misrepresentation, or con- 
cealment by such medical man, if made without the connivance or 


Sect. 4. 

Representa- 
tion, Con- 
cealment, 
and 

Warranties. 


Declaration is 
deemod to be 
continued up 
to the time of 
the comple- 
tion of 
contract. 


Medical 

examination. 


(i) Jone^ V. J’rurindal In.-i, trance Co. (ISOT), :j C. B. (x. s ) Go 

\ v. .^ccj)tre Life A^soriathn, Ltd., [190-51 1 Ch 

declaration was ignh-ant that she had been 

“nv 'uay have the same ellect (llhorf v. JJwarris (18oG) 11 

Bxch. 493 , n/ieelton v. Hardesty (1857), 8 E. & B. 232, Ex Ch ) ■ see n 55') 

aslV) 2°H^rN m rwh"““®'' V Asi'rLce 

1 boij. 3 11. A N. 19 (where an allegation that the policy did not embodv the 
replioftioTbv P‘®“ded by wly of 

fen 1 iu'c ^2“' t’o. V. Great irestern Bail. Co. (1869), 38 L. J. 

not aerer Tv"® “'®dical attendant did 

Giff. 485 ’ ^ opiiiwu)- See also Trail v. ISariny (1864), 4 

iiiV'VrT; Davies v. 

suretvshS^VV'p ® (contract of 

<i^CrZoflZuJatil%'^^*'-^’^ T Judgments in Joel v. Law Union 
Lrowii Insurance to., supra; and see p. 549, ante. 
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Sect. 4. 

Representa- 
tion, Con- 
cealment, 
and 

Warranties. 


Commence- 
ment and 
duration of 
risk. 


knowledge of the assured, will not avoid the policy (^/), though, of 
course, if the assured, before the eflecting of the policy, has 
knowledge of any such fraud, concealment, or misrepresentation, 
the insurance, being a contract nberrmce Jidei, is voidable (/i). 

Where a person insures the life of another, reference is usually 
made to^ a medical man acquainted with the life assured, and the 
former is required to make a statement, or to answer certain 
questions relating to the health of the life assured, or other matters 
considered material to the risk insured. 

Here again, if any such declarations or statements are made the 
basis of the policy, they constitute warranties. If, however, they 

made the basis of the insurance, they are not warranties, 
and the policy is binding provided the assured does not, before the 
policy IS efiected, become aware of any misrepresentation or con- 
cealment by those persons whom he has put forward to give the 
required information (i). 


Sect. 5. Commencement and Duration of Risk; Avoidance of the 

Policy ; Conditions in the Policy. 

Sub-Sect, 1. Ctmimencenient and Duration of Risk. 

1106 . In the absence of provision to the contrary the risk 

commences at the time v'hen a binding contract of insurance is 
concluded {k). 

The policy often contains a condition that the insurance shall 
not commence until the iiremium is paid ; but if the policy recites 
that the prernium has been paid, the company may be taken to have 
waived the right to insist that prepayment of the premium was a 
condition precedent to the commencement of the risk (Z). 


(V) Wheeiton v. Ilardisiy (1S57), 8 E. & E. 232, Ex. Ch. ; Rlarkhurn, Low & 

(1887), 12 App. Cas. 531, jJtr Lord Halsbuhy, L.C., atp. 538. 
n o 4 Gift*. 485; Cannimjy. Farquhar [im), 16 

(i) J] hefimi v. Ilardisty supra. This case, which is very complicated on 
account Olathe pleadings, decided only one important point, namely, that neither 
tne lile nor his referee is, generally speaking, the agent of the assured to 
make lepiesentations. The d^cta to a contrary effect in earlier cases, such as 
Moirtsonw. Muspjratt (182 <), 4 Ling. GO; Maynardy. ii’/zodes (1824), 5 Low. &Ey- 
(K. B.) 266; and Fvereit v. Deshorough (1829), 5 Bing. 503, are there explained or 
overruled. As^to this, see Lord Campbell’s judgment in Whedton v. IJardisUji 
6Mp7'o, at pp. 270, 272. See also on this subject the elaborate judgments m 
Jod v.Law Inion and Crown Insurance Co., [1908] 2 K B. 863, G. A. 

{k) Canning v. Farquhar (1886), 16 Q. B. L. 727, C. A. It seems that the risk 
may commence before a policy is issued upon a parol contract to insure 
{fewman y. Rdsten (1884), 28 8ol. Jo. 301, C. A.). If, however, the proposal 
be for the insurance of the life of a third person, and he be dead at the time 
without the knowledge of the assured or assurers, there is, in the absence of 
some express teims to the contrary, no valid contract, insurance being in its 
essence a contract for payment upon the future death of a person in being 
[1 7 itchard v. Merchojii s aiid 1 radesman'* s ]\[utual Life- A ssxo'ance Society (1858), 

3 C. B. (x. s.) 622, p>ir illes, J ., at p. 643 (a case of attempted renewal of a 
lapsed policy after death) ). 

(/) Roberts v. Security Co., [1897] 1 Q. B. Ill, C. A. (where it was not clearly 
decided that the company was estopped from denying the payment). The correct- 
ness of this decision was doubted in Lquitahle Fire and. Accident Office, Ltd. V* 
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As regards the duration of the risk, if the policy be expressed to 
be in force until a certain day the risk continues up to tlie eud of 
that day (?«). A policy for a specified period “ from ” a given date 
excludes the date fixed for the commencement of the computation. 
Thus, an insurance for twelve calendar months from the ‘24th 

November, 1887, excludes that date and includes the 24th November, 
1888 (n), 

Sub-Sect. 2.~CoH(Uiions in the Folic?/, 


1107. A policy of life insurance generally contains a number of 

conditions, a breach of which will render it void. 

There is generall}^ a condition relating to the payment of the 
premiums on or before the day on which it falls due or within a 
prescribed number of days afterwards (usually thirty days, which 
are called days of grace). Such conditions are in various forms, 
and their construction is sometimes a matter of doubt and difficulty, 
on which no general rules can usefully be laid down (o). 

I here is also sometimes a condition for the revival of the j)olicy 
within a limited term after an omission to pay the premium upon 
proof being given of good health (p). 


1108. A life policy usually contains a condition that the insurance 

shall be void if the assured or the life assured shall die upon the 

high seas, unless licence be obtained from the directors, or if the 

assured shall^ go beyond the limits of Europe, or if the assured 

shall enter military or naval service without previous licence from 
the directors ( 7 ). 

2iie thinij Wo [1‘JUT] A. C. iJ(i, P. C., ou ttiu ground tBat lu eijUity tlie 

receipt of the purchase-money lias no binding eli’ect, and 
mat It 13 provided by the Judicature Act, 1873 (30 & 37 Viet. c. 60;, s. 26 (11), 
lat where the rules of law and equity differ the rules of equity should prevail, 
laay, perhaps, be doubted whether these reasons are satisfactory. In some 
cases there is an obligation to pay the premium upon the issue of the policy ; 

SCO iitntral Aa:vk?it himranct <'ori)orativn v. CVoz/A: (1901), 17 T. L. K. 233; and 
title Estoppel, Vol. XIIL, p. \mL 

[ni) Isaacs v. Royal Jusn^-atice i_'o. (1870), L. R. 5 Exch. 290. As to the effect 
0 piovisions for the continuance of the risk during days of grace, see p. 520, 
ante and cases cited in notes (o), (p), ???/ra, 

pi) * ofd/j Stafford Tra?namys (Jo,Y.Sivt<nc6saivl Accident xissnraiice Associa- 
<'7- [ «yi] 1 (I ]j. 402, G. A. 



V /Jeaf/t lii6??yaiict Vo. (1857), 2 C. U. (x. S.) 257 ; Pritchard 

^ Ff'adtuinaids Mi?iaal Life-Assanmee Socitt?/ (1858), 3 C. E. (x. S.) 

Lift A8snrai?ce Co. v. Hardioa (1857), E. 13. & E. 183. As 

bO U COlldltln?! ^ i.* r. . A _ >> i> - j ha . t _ u 


to iV requiring “satisfactory proof” of interest “to be furnished 

i-rn% rectors,’ see Vo??'tll v. Yorkshire Pi'ovide?d A(/e A6s«m//rt' C'u. (1901), 

A' 1. L. R. 4o2. ^ 

construction and effect of such conditions, the forms of which 

AftA yyh, see Priichard v. Merchatd's and 'l'rades?na?LS Mat?ial Life- 

and especially the judgment of Williams, J. ; see also 

\ [1903] 1 K. B. 47, C. A. ; Handler v. M?dnal Rcscrce Fund 

H Association (1904), 90 L. T. 192. C. A.; Stokcll v. Ihywood, [1897] 1 Ch. 
‘io 9 (accident policy). 7 » u j 

dit' Law of Life Insurance, 4th cd., pp. 99 — 102; but as these con- 

icns Vary a great deal in form it socins nsc‘le.-s to enlarge on the cases in 


w ^ 
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Sect. 5, 

Commence- 
ment and 
Duration of 
Risk etc. 


Death by 
suicide, if 
felonious, 
excepted by 
common law. 


1109. On grounds of public policy, apart from any express pro- 
visions in the policy, the representatives of an assured cannot 
recover, in the case of his death by felonious suicide (r), for the 
same reason that a life policy is not allowed to cover death at the 
hands of justice (s). But this doctrine applies only to felonious 
suicide, and not to suicide by a person when insane (t). Moreover, 
at any rate in the absence of some provision to the contrary, the 
assignee of the policy stands in case of felony in no better position 
than the representatives of the assured (a). 


Express 
conditions as 
to suicide. 


1110. But a life policy almost always contains an express con- 
dition providing that the policy is to be void in case of suicide. 
Under a policy containing such a provision, the insurers are free 
from liability, if the assured intentionally commits suicide, even, 
it seems, if he was so insane as not to be able to distinguish 
between right and wrong {b). The condition against suicide 
generally provides that the policy shall be void in the case of 
suicide, unless and so far as a third party has bond fide acquired an 
interest therein by assignment, lieu etc. The effect of this con- 
dition is that the assignee can recover (c), although neither the 
executor nor the trustee in bankruptcy of the assured can do so (d). 
Thus where the policy has been deposited to secure a current 


t 

which particulai’ forms were construed. The following are cases on these 
points : — Beacon Life and Fire Assurance Co. v. Gihh (1862), 1 Moo. P. C. C. (n. S.) 
73; Notman v. Anchor Assurance Co. (1858), 4 C. B. (x. S.) 476 (1st); Vyse 
V. Wakefield (1840), 6 M. & W. 442. 

(r) Horn v. Amjlo^ Australian and Universal Family Life Assurance Co. 
(1861), 30 L. J. (cir.) oil, per Wood, V.-C. 

(s) Amicahle Society v. Bolland (1830), 4 Eli. (n. S.) 194, IL L. ; Horny. 
Anylo- Australian and Universal Family Life Assurance C'o., supra. 

(^) Horn V. Anylo- Australian and Universal Family Life Assurance Co.f 
supra. 

(a) Amicahle Society v. Bolland^ supra. Express conditions against suicide 
usually contain a provisio for the protection of assignees; see the text, tn/ra. 
Where the evidence is equally balanced as between accident and suicide, 
the presumption against crime justifies a finding in favour of accident 
[Harvey v. Ocean Accident and Guarantee Corporation, [1905] 2 L R. 1» 26, 
C. A..). 

(5) Clift V. Schwahe (1846), 3 C. B. 437, Ex Ch. (where, under a policy 
expressed to be void if the assured “should commit suicide,” it was held, 
Pollock, C.B., and Wigiitmax, J., dissenting, that the representatives of the 
assured could not recover where the latter had died by taking sulphui’ic acid 
with the intention of destroying himself', though at the time of committing the 
act he was not capable of judging between right and wrong) ; Borradatle y. 
Hunter (1843), 5 Man. & G. 639 (policy void if “the assui’ed should die by his 
own hands ”) ; Dufaur y. Professional Life Assurance Co. (1858), 25 Beav. 599, 
at p. 602. See also (fe Co. v. Mutual Life Insurance Co. of Few York, 

[1905] 1 K. B. 31, C. A. (where the applicant effected a policy on his own life 
expressed to be for the benefit of the plaintiffs, his creditors). 

(c) Dufaur v. Professional Life Assurance Co., supma (a policy 

be “legally assigned” though only subject to an equitable charge); Jones 
v. Consolidated Investment Assurance Co. (1858), 26 Beav. 256; White v. British 
Empire Mutual Life Asswrance Co. (1868), L. E. 7 Eq. 394; Moore v. Boolsey 
(1854), 4 E. & B. 243; Wiyan v. English and Scottish Law Life Assurance 
Association, [1909] 1 Ch. 291 (where the requhement of “valuable considera- 
tion” for the assignment was not satisfied). 

(d) Jackson v. Forster (1860), 1 E. & E. 463, 470, Ex. Ch. 
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balance, the assignee can recover (e), and even when equitably Skct. 5. 
assigned to the insuring company, the policy will be in force to the Commence- 
extent of the company’s interest (/). But where a policy is ment and 
assigned together with other securities to secure a debt, and the Duration of 
assured commits suicide, the insurers, on payment of the policy 
moneys, cannot claim an assignment of the other securities, nor to ' 

have the debt thrown primarily upon them, or apportioned rateably 
between them and the policy moneys (y). 

mi. When the insured is executed for felony, his death, as Execution 
already stated (/r), is not covered by the policy, and the insurance felony, 
rnoney is not payable. But where a husband effects a policy on his 
life for his wife’s benefit and he is subsequently murdered by her, 
although public policy prevents the wife receiving a benefit from’ 
hei felonj, theie is a resulting trust for the estate of the deceased, 
and his executors can recover the insurance moneys (t). 

1112 . A life policy usually contains an arbitration clause, and Arbitration 

the same construction and effect will be given to it as in a fire 
policy ( j). 


Sect. G. — Cancellation of Policy and Retnrn of Premium. 


1113 . The law as to the right of the assured to claim a return of 
the premium in case of the policy being or becoming void is the 
same in life insurance as in marine insurance (/r). 

_ Vhen a polic}’ is voidable by reason of fraudulent misrepresenta- 
tion the insurers are entitled to maintain an action to have it can- 
celled, without, it seems, offering to return the premiums (f). 

Vheie there is an ex23res3 stijiulation that if any untrue aver- 
ment be contained in the declaration {m), or if the facts required to 
be set forth m the proposal be not thereby stated, all moneys paid 
on account of the assurance shall be forfeited and the assurance 
itself be void, then if there has been any incorrect statement which 
avoids the policy the premiums cannot 'be recovered (n ) ; but in the 
absence of such express stipulation for the forfeiture of the premiums 
on avoidance of the policy, it seems that in order to obtain cancel- 

lation the insurei’ must, at least in the absence of fraud, be ready 
to return the premiums (o). ^ 


Return of 
premium and 
cancellation 
of policy. 

Where policy 
is voidable. 


(e) Jones v. Consolidated Investment Assurance Co, (185S), 20 Beav ’^oO 

Assurance Co. (1808), L. R. 7 Etp 094. 

(y) boluiU/rs and (lentrai JAfe Assurance Societij /.ami (1804), 2 Le G. J, 

^ oin* zoif o* ii, 

Jh) AmiraUe Society v. Bolland (1830), 4 BIL (x. s.) 194, II. L. ; see p. 556, 

M (feaver Mi'toal Eeserce Fund Life Associntion, [18921 I Q B 147 C A 

m « ® Arditratiox, Vol. I., pp. 437 et sea. 

(A-) See p. 496, ante. ^ 

(1S38), 3 Y. & C. (ex.) 210, 219, per Aldeusox, B. ; 1 

Bo w Q > P* -156 ; see also Jiarker v. Walters (18-14), 8 

neav. 9„. 96 (where the (iiiestiou whether an offer to retm-n the premiums was 
necessary was not determined). Premiums was 

(w) As to the declaration, see p. 550, ayite. 

(n) Duckett v. Williams (1834), 2 Cr. & M, 34v8. 

(o) Varkerx. Walters (1844), 8 Boav. 96; British Ecjuiiahle Insurance Co. v. 
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Sect. 6. 

Cancella- 
tion of 
Policy and 
Return of 
Premium. 

Where policy 
is void though 
not illegal. 


Where policy 
is illegal. 


A life policy 
is a legal 
chose ill 
action not 
assignable at 
common law. 
but assignable 
in equity. 


, 1114. Where a policy which is not illegal is void ab initio and no 
risk is run, the assured is entitled to the return of the premium 
he has paid, but if the risk has once commenced the premium 
cannot, in the absence of fraud, he reclaimed. Thus in the case of 
an insurance on a life with a common exception of suicide, if the 
jparty commits suicide within twenty-four hours after the completion 
of the policy, the insurers are not bound to return the premium(p). 

On the other hand, if the assured is entitled to have the policy 
cancelled on the ground of his having been induced to enter into 
the contract of insurance by the fraud of the insurers, he is entitled 
to recover the premiums he has paid (q). 

1115 . If the policy is illegal, for instance, on the ground of the 

assuied having no insurable interest, he cannot recover the 

piemiums he has paid unless there has been fraud on the iiart of 
the company or their agent (?•). 

Sect. 7. — Assignment of Life Policies. 

Sub-Sect. 1. — Apart from Statute Law. 

1116 . A policy of life insurance, or, to speak more accurately, the 
benefit of or right of action on a policy of life insurance, is a chose 
in action which was not assignable at common law (s). But from 
the earliest times a chose in action was assignable in equity (0* 

A life policy is a legal chose in action, inasmuch as the claim 
under it can be enforced in an action at law (m). Therefore, apart 
from certain statutes hereafter mentioned (a), the assignor, or, if he 
is dead, his legal personal representative, must be a j)arty to the 
action, either as plaintiff or defendant. And the assignee is entitled 
to bring the action in the name of the assignor on giving him a 

lx* 1 ^ * j 1 a person who was a necessary 

defendant was innocent of the fraud, and claimed no interest under the policy, 

the premiums were applied in jiayment of the costs of all parties, the balance 
being paid into court with liberty to apply. 

(p) Bermon v. Woodhruhje (1781), 2 Dodg. (k. b.) 781, 789. 

(?) Refuge Assurance Co,, Ltd, v. Kettlewell, [1909] A. C. 243 ; Mutual Reserve 
Life Insurance Co, v. Foster (1904), 20 T. L. R. 715, H. L. ; followed in Cross 
V. Mutual Reserve Life Insurance Co, (1904), 21 T. L. R. 15 ; Merino v. Mutual 
Reserve Life Insurance Co. (1904). 21 T. L. R. 167; Mollog y. Mutual Reserve 
I^tfe Insurance Co. (1905), 22 T. L. R. 59 


British 


[s) vujaur Y, t'roj essionat Life Assurance Co. (1858), 25 13eav. 599, 603. The 
property in the policy may be passed by delivery, so as to disentitle the original 
owner to sue for its detention {Rummens v. Hare (1876), 1 Ex. D. 169, C. A. ; 
see title Gifts, \o1. XV., p. 411). 

^ (^^) See title Choses in Action, Yol. IV., pp. 365, note («), 374; and the 

judgments in Fitzrog v. Cave, [1905] 2 K B. 364, C. A. ; see also British Cash 

and Parcel Conveyors, Ltd. v. Lamson Store Service Co., Lid., [1908] 1 K. B. 1006, 

C. A., per Moulton, L.J., at p. 1013. As to the transfer by the insurance 

company of its business and liabilities, see the Assurance Companies Act, 1909 

(9 Edw. 7, c. 49), s. 13; titles CoiiPAKiES, Vol. V., p, 634; ConteaCT, 
Yol. YII., p. 508. > 1 > 

(w) Re Moore, Ex parte Ibhelson (1878), 8 Ch. D. 519, C. A. ; see title CnosES 
IN Action, Yol. IV., p. 362. 

(a) See pp. 560 ct seq., qwst. 
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proper indemnity against all costs and charges conserment on the 
use of his name; or, on proving his refimrto allow the uL of his 
name, the assignee may make him a defendant (/;). 

The mode or form of the assignment is immaterial nro 

policy (V 

1118 . Notice to the insurance company is not necessarv as 

is given, the assignee will have o ere, lit .l 
paj.nent .nade to "the assigns . “„o,i L „( theT?^ 

sojender of the po'hey to that, “■* “ 

bo pos‘;o™ii ” a°x'L‘;:raL;°,.i“ 

gtven. provided that the subseqaeS «ss !„ee^^£^^^^ 
the subsequent assignee does not tioi^of fl?^' - 

notice is gives 

ass^gnmLf to assignee at the time of the 

prior assignmerhrcaS^^^^ or constructive, of a 

the title of the prior assignee ^ company defeat 

ef£tul!!?t mtUTSnilbe?”^^^ assignment maybe 

the notice and whfn In i authorised to receive 

®“g^'ged 10 the business of the company (f): 


rjr/j 
Sf:cT. 7, 

Assignment 
of Life 
Policies. ' 

t 

- ■ • 

aAfofle of 
Jtssii^'nrnont. 


EWtct of the 
notice of 
assii^finient 
and Uie con* 
sequeiic\s (tf_ 
not ‘/iviritr 
notice. 


To whom 
notice must 
be given. 



■Oo^sii ( 1853^^4 n ^ ^^ocks v. 

(. 7 ) ‘ 5? ^aoSES IN ACTrov V.-,! TV « otu-, _ I ,, 


< Q *1 II U A 

ffl f the cases there cited. 

„(*) See title Cuoks iv An.r,nfr dr i ‘V'lrc'- v. Clarice, supra. 

Where the first as.signee of a noliev ®’*^cd. 

<ioes not obtain possession of fhe nohev 110°^^ “l^oughhe 

p/cMa: V. lie/l (1841), 1 Hare 731 ^-^signment 

tollcwed in Jle (Fever’s S rigiOl 

Without notice of the’^second tortCj) Th“ 

oi boU^e;. me trot assignee is not relieved of the 
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Assignee only 
acquires the 
rights of the 
assignor. 


A&'ti^the law 
governing the 
assignment of 
a policy in a 
^■‘leign 
country. 


Assignment 

carries 

bonuses. 


Thus, the fact that the solicitor who negotiates the mortgage of a 
policy is a local agent of the insurance company is not sufficient to 
affect the office with notice of the charge unless he has express 
authority to receive notice on its behalf (k). 


1119. The equitable assignees of a policy cannot give a valid 
discharge to the insurance company unless expressly empowered to 
do so (I). 

The insurance company has against the assignee of the policy the 
same equities and defences as it would have against the assignor 
at the date at which notice of the assignment is given to it (m). 


1120. The validity of the transfer of an English policy, if made 
in another country, is governed by the law of that country. There- 
fore the transfer, if invalid according to the law of the country 
where it is executed, will be treated as invalid here, although it 
would have been good according to English law (n). 


1121. The assignment or bequest of a policy carries with it any 
bonuses or additions which may accrue to the sum assured and 
which are not expressly excluded from its operation (o). 


Sub-Sect. 2. — Under the Judicature Act, 1873, s. 25 (6). 


The Judica- 
ture Act, 
1873, s. 25 (6) 


1122. Under the Judicature Act, 1873 (p), s, 25 (6), the assignee 
of a policy may acquire the legal right to the same and all the 
remedies therefor, M’ith power to give a good discharge. But 
certain conditions, which are stated elsewhere (q), must be 
complied with. 


necessity of giving notice, even thougii he is unaware of ihe assignment 
(die Lake, Ex parte Cavendish, [1903] 1 K. B. 151). 

(k) See title CnosES ix Action, Yol. IV., p. 385 ; and especially Oak v. Lewis 
(1846), 9 Q. B. 730. 

(Z) Durham Brothers v. Bohei'tson, [1898] 1 Q. B. 765, 774, C. A. ; and see Jones 
V. Farrell (1857), 1 De G-. & J. 20S, at p. 218. 

(m) See title Choses in Action, Yol. lY., p. 386. If by reason of any breach 
of warranty, wrongful concealment, or false statement, the policy is invalid as 
regards the original assured, it will be equally so as against the assignee 
(Scottish EquitaUe Life Assurance Society v. Buist (1877), 4 E. (Ct. of Sess.) 
1076; Thomson y.JVeems (1884), 9 App. Cas. 671). 

(n) Lee v. Ahdy (1886), 17 Q. B. D. 309; see titles Choses in Action, 
Yol. lY., p. 366 ; Conelict of Laws, Yol. YI., p. 245. 

(o) Courtriey v. Ferrers (1827), 1 Sim. 137 ; Farkes v. Bolt (1838), 9 

388; Roberts v. ICdxoards (1863), 9 Jur. (n. s.) 1219 (bequest). As to tbe con- 
struction of a covenant by the assignor of a policy not to do any act vitiating a 
policy, and of similar covenants, see Vyse v. Wakefield (1840), 6 M. & W. 442 ; 
Dormay v. Borrodaile (1847), 10 Beav. 335, As to the title to a policy or its 
proceeds on the life of a debtor, taken to secure payment of a debt which has 
been paid off, see p. 562, post. An absolute covenant to effect an insurance for 
the beneht of another is not released by the life afterwards becoming uninsi^- 
able (Re Arthur, Arthur v. Wynne (1880), 14 Gh. D. 603). If a man on his 
mari’iage covenants to settle any property of which he may thereafter become 
possessed by devise, bequest or purchase, and subsequently effects policies on 
his own life, those policies are deemed to be property acquired by purchase, to 
which the trustees are entitled by virtue of the covenant (Re Turcan (1888), 4 
Ch. D. 5, C. A.). -- 

(fi) 36 & 37 Yict. c. 66. See title Choses in Action, Yol. IV., p- 

note (/^). , vvK 

( q) See title Choses in Action, Yol. lY., p. 367. As to the time from wmc 
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provision in the Jiuli- 
catuie Act 187d(/), to life policies is practically superseded by the 
lolicies of Assurance Act, 1867 (s), ^ ^ 

Sub-Sect. •i,~^Un‘kr the Polines of Assurance Act, 1807. 

“ ti;?t ISfi? (.J (hereafter called 

the Act of 18G7 ), is entitled an Act to enable assignees of policies 

ite assuiance to sue thereon in their own names. It enacts that 

any person becommg entitled by assignment or other derivative 

title to a pohey of life assurance, and possessing at the time of 

action brought the right in equity to receive, and the right to give 

an elleetual discharge to the assurance company liable under such 

polic.y for, moneys thereby assured or secured, shall be at liberty to 

sue at law m his own name to recover such moneys (7). Whether 

the plamtif has in any particular case the right in equity to 

leceive and the right to give an effectual dischari^e to^tlie 

rSS'^to f determined upon the principles above 

It IS further provided that in any action on a policy of life insurance 
a clefence or reply on equitable grounds may be relied on(l^) 

No assignment, made after the ffOth August, 1867, of a policy of 
life assuiance confers on the assignee any right to sue^for^he 
amount of such policy, until a written notice of the date and pur- 
lin), Ip ^ assignment has been given to the assurance comply 
able under such policy at its principal place of business foi^the 

Fual^nT^8p°''fr^ pnncipal places of business, either in 

Ln^land, .Scotland, or Ireland; and the date on which such notice 

of all claims under any assign- 
assurance company before the date on which such notice has^een 

assignee giving such notice as if the 
Act or 1867 (it) had not been imssed (x). 

The object and effect of the Act of 1867 (w) is to provide a simnle ns 
imedy against an insurance comiiany, and also to give facilities^to aS 

statute requn^sji/); bu t the Act of 1867(a0^does not enable a person 

obtainable by payment into ’ 

on title to pbliciL of insurance sen WHlii*-’ r'-f' requisitions 

in Personalty Trust Funds, anil Glides of’ T^ife ^Reversionary Interests 

lef compktiond tL asIig^S 

!3 ‘S'i’ik .Ik. '■'* v»>- 1''-. P' 

^ "«■ P- 1«). P- 2, which .cm. 

(3 f&'t t (30 & 31 Viet. c. H4). 

eee'p. 565, ;)os^. insurance company in case of adverse claims. 


■Sect, 7. 

Assignment 
of Life 
Policies, 


Policie.^^ 
of A.^sn ranee 
Act, I ^’07. 


Object of the 


H.L.—XVII, 
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Form of 
assignment. 


Effect of 
bankruptcy. 


The life 
insured may 
by agreement 
express or 
implied 
acquire an 
interest in a 
life policy. 


who has advanced money upon a second assignment with notice of 
a prior charge to exclude the prior assignee by giving the statutory 
notice to the office (a). 

Further, every insurance company is required to specify in the 
policy their principal place or places of business at which the 
notices of assignment may be given (/i); and upon request in 
writing and jmyment of a fee not exceeding 5s, to acknowledge receipt 
of any such notice ; the acknowledgment, if signed by the proper 

officer, being conclusive evidence against the company that it has 
received the notice (c). 

The assignment may be made either by indorsement on the 
policy or by a separate instrument to the effect that the assignor 
in consideration etc, assigns unto the assignee the policy of 
insurance (d). 


Sub-Sect. 4. — Effect of Bankruidcy, 

1125. On bankruptcy, life policies belonging to the debtor, like 
other choses in action, vest in the trustee in bankruptcy. But one 
who for value takes from the bankrupt an assignment after the 
bankruptcy, but without notice of it, may, by giving notice to the 
company, obtain a priority over a trustee who has given none (0* 

Sect. 8. — Title to the Policy and the Insurance Moneys; Liens, 

Sub-Sect. 1. — Policy effected on the Life of Another, 

1126. Where an insurance has been effected by one party on the 
life of another, the latter has, apart from any contract express or 
implied, no interest in the policy (/). But he may acquire an 
interest or property in the policy by a contract either express or 
implied from the acts of the parties. For instance, the priind facie 
effect of an agreement between debtor and creditor that the creditor 
shall effect a policy and the debtor shall pay the premiums, is to 
vest the equitable property in the policy, subject to the creditor’s 
security, in the debtor ; the principle being that what the debtor 
pays or agrees to pay for is (jiriind facie at all events) his, subject 


(a) Newman v. Newman (1885), 28 Ch. D. 674, per North, J., at p. 681. 
See also Bradley v. James (1876), 10 1. E. C. L. 441. 

(b) Policies of Assurance Act, 1867 (30 & 31 Viet, c, 144), s. 4, 

{c) Ibid., s. 6. 

(r/) Ihid.y s. 5, and Schedule; ss. 7 and 8 (/5fd.) define the meaning of the 
expression “ policy of life assurance ” as used in the Act. 

(e) Be BusselVs Policy Trusts (1872), L. E. 15 Eq. 26; not following Be 
ehh* s Policy (1867), 15 W. E. 529; and see Stuart v. Coclcerell (1869), L. h. 
8 Eq. 607 ; Palmer v. Zoc^-e (1881), 18 Ch. D. 381, 0. A. As to the effect of the 
reputed ownership clause, see V. Bowles (1750), 1 Yes. Sen. 348 ; Eank- 
rujitcy Act, 1883 (46 & 47 Viet. c. 52), s. 44 ; and title Bankruptcy and 
Insolvency, Vol. II., pp. 144, 173. 

(/) Bruce v. Garden (1869), 5 Ch. App. 32; Freme v. Brade (1858), 2 Pe G. 
& J. 582, C. A. ; Brown v. Freeman (1851), 4 De G. & Sm. 444 ; Knox v. Turner 
(1870), 5 Ch. App. 515; Preston v. Neele (1879), 12 Ch. D. 760; Lewis v. King 
(1875), 44 L. J. (ch.) 259, C. A. ; and see Forde v. Tynte (1872), 41 L. J. (cH.) 
758 (where the question arose between successive incumbrancers); and see cases 
cited in note (/<), p. 563, 
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Part IV. — Life Insurance. 

existence purpose of which it was lirought into 

This^in/ini /hcic presumption is, however, capable of being rebutted 
by a contrary inference to be drawn from the conduct of the parties 
01 the documents which passed between them (//). 

_ 1127. It sometimes happens that the insurance oftice pays the 

insuiance money to a person who has no insurable interest in the 

litc insuied In such case, the question who is entitled to the 

money must be determined as if the Act of 1774 (i) did not exist 

inasmuch as tne statute makes the contract only void as between 
the company and the insurer (A-). ntcueen 

Slb-Sect. 2.— i,fns on the Policy, am) the Moneys mvreil thereby. 

ou^fioii as determining the Lion. 

m,y be created by payment of premiums. “ 

ownef or;b^\ir'"‘^ ’beneficial 

b Ipn nP f ’^’be right of trustees to an 

demnity out of their trust property for money expended by them 

Its piesenation; (3) by subrogation to this right of trustees of 

advanced money for 

mnr/cnapr'' property; (4) by reason of the right of 

oit„d„ees 01 others having a charge on the policy to add to their 

c laige any moneys paid by them to preserve the property (/). 

U29. 'Ihe mere deposit of a title deed (and this includes a f nn ki 
de )Os?t vlfl" “°biey gives an equitable lieu, and the 4osin ® 

Vohxill pt 9, nnd .ee tide Euun^,' 

debt and a’ l^l^' ’to sec^irVaii ^ 

321, 32(ir/k.'o« v“kiiLt'//(lsk)^rik?‘-134k' 

ever, IMtanJ v. Dmith sojea ’ with which, how- 

tSw iVa“VlS58)^o tjVGkj”a82 Ses^.'/no';’ 

MhP^nitahl^ LifiMsuramMy \ ch ».A 

Zekk'^r f-I’- b TisT^^k-Tnus^ES 

^ J JiC Af6dit^^ LfCSllC V. I'TOWh O'i TMi J\ rr%^ -m -r 

held that except in these four onspi nnHn n * J., who 

in'oiniums. This ease was follnwor^ * charge is created by payment of 

Jxperial Insurance Co. (1880q sf Ch S 234 C 1’’ wf *" m 

decisions were reviewpd^ r,,.A ^ V 'vhore all the previous 

hy the owner of the equity of redPiwK'^^ f payment of premiums 

the mort'-at-ees of rhn ii‘\’ ^ Policy gave him no right as against 

made wifh trekcoiicurScJ ol 

^'’^ouTH, J in lie IPinr/y/fl ’’ ‘dso the judgment of 

thatof LiNm^f t-’h. D. lOS; and 

-/•V rower's Policies, [1899] 1 U q (1S90), 62 L. T. 470, C. A,, at p. 477 ; 

(M) parte (I81*0);i7 Ves, 227, 230; Norris y. Wilkinson (1806), 

o 0 2 


1 

by deposit of 
the policy. 
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death. 
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Sometimes insurance companies, when making advances of money 
grant a life policy to the borrower which they detain for the 
purposes of security^ for the repayment of money advanced. If 
in such a case there is a breach of condition, as by non-payment of 
premiums, rendering the policy void, the company is entitled to 
insist that it has become so, and to enforce its other remedies for 

the debt(?i). 


Sect. ^—Payment of Claims. 

i- such thing in life insurance law as aconstrnc- 

ti\e total loss. Thus, in the case of an insurance on a man’s life 

tor a year, if shortly before the expiration of the term he received 

a mental wound, of which he died after the year, the insurer would 

not be liable (o). To recover under the policy the plaintiff must 

piove the death of the life assured. The policy generally contains 

a condition that the death must be proved by evidence satisfactory 

0 the diiectors, but this means such evidence as they may 

leasonably, not such as they may unreasonably and capriciously^ 
require (p). j r 


1131 . In cases where a person goes abroad or disajDpears from 

yie^\, and is not subsequently heard of for seven years, there the 

law piesumes that he is dead, but there is no presumption that 

death occurred at the beginning or the end or at any particular 

peiiod during those seven years (5). But evidence of particular 

facts, for instance that the life assured was on board a vessel which 

encountered a very severe storm and was never heard of after- 

wards, is proper to be considered as going to establish the fact that 
he died at that particular time (a). 


nci-f’ioir JV/iitlread (1812), 19 Yes. 209; Ex parte Hoojhv 

^ K^nsimfton (1813), 2 Yes, & B. 79; Vanderzee 

V. (1 2 ms (1^89), 3 Bro. 0. C. 21. The cases relate to title deeds, but the 
piiuciple IS equally applicable to policies. For further particulars as to the 
subject of ben^ see, generally, titles Lien; Moetgage. 

(n) Edge \ Duke {1S-I9), IS L. J. (cH.) 1S3. As to loan transactions of the 
above character, see Grey v. Ellison (1856), 1 Giff. 438; Brown v. Price (1858), 
4 Jm- (n. s.) 882- Fttzwilliam {Earl) v. Price (1858), 4 Jur. (n. S.) 889. 

1 ®ep. 252, 260; compare Simpson v. 

Accidental Death Insurance Co. (1857), 2 C. B. (n. s.) 257. 

(p) Braunstein v. Accidental Death Insurance Co. (1861). 1 B. & S. 782; 
ISallantinev. Employers Insurance Co. of Great Britain (1893),' 31 Sc. L. E. 230; 
i rew V. Railway I assengers' Assurance Co. (1861), 6 H. & N. 839, Ex. Ch. ; 
P frvey Y . Ocean Accident and Guarantee Corpen-ation, [1905] 2 I. E. 1, 26, 30, 
V’<r' to the presumption against suicide). 

9 A W P- tiOO; Eepean y. Doe d. Kni,,U (1837), 

(18^2), 1 Drew. 235 : In the Goods 
of^myth (1858), 28 L. J. (p. & m.) 1 ; In the Goods of How (1858), 1 Sw. & Tr. 53 ; 

Ae Trust (1861), 30 Beav. 151 (as to which see title Evidence,. 

Vol. XIII., p. 500, note (r) ) ; Re Phene’s Trusts (1870), 5 Ch. App. 139; Doe d. 
France y. Arulrews{l85i}), 15 Q. B. 756; see also Prudential Assurance Co. v. 
IMmonds (18m), 2 App. Cas. 487; Lambe v. Orton (1859), 29 L. J. (ch.) 286; 

ZTtc^nmnv. Ipsnff(1875), L. E. 20Eq. 136. 

{a) Patterson v. Black (1780), 2 Park on Marine Insurance, 8th ed., p. 920; In 

the Goods of Main (1858), 1 Sw. & Tr. 11 ; compare Hickman y. Upsall, supra; 
Lambe v. Ortony supra. 
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1132. Vhen a debt is due to one or more joint creditors, it is, in 
the absence of fraud, competent to any of them to give a v;’ilid 
discharge to the debtor, wliich may be done after action broimht ; 

and this principle will be applicable when insurers are indebted to 
joint grantees of a policy (h). 

1133. The insurance office is entitled to the delivery of the policy 
on payment of the claim. If the policy is lost an action may never- 
theless be brought upon it, it being usual for the plaintiff “to olfer 
to give a proper indemnity ; hut the court will not insist upon this 
its judgment being a sufficient indemnity to the defendants 

1134. When there has been an assignment of the policy, even if it 

has not been made under the provisions of the .Judicature Act, 

1873 (d)_, or of the Policies of Assurance Act, 18G7 («), the insurers’ 

are entitled to be secured from any possible claim from the 
assignor (,/■). 

V here there are adverse claims to the moneys due under the 
policy and the insurance company is, or e.xpects to be, sued bv two 
01 more parties in respect of them, and the respective claimants 
each require payment of the sum assured, relief may be obtained 
by the company bj' interpleader proceedings (r/). 

When the insurance company can be considered as beiim in the 
position of trustees, they can in the case of conflicting claims^pay the 
money into court under the Trustee Relief Acts {h) ; hut when thev 
cannot be considered in that position the Acts do not applv, and 
the company formerly had, in_the.se circumstances, to interplead if 
tliej veie in doubt as to the right of one among adverse claimants 

(<) Kn;,/,!),'/ V. Tre>k;iar L. E. 1 Bq. .314 ; CroMt v. Ford (ISoffi 

n. d. (CH.) 00 - 1 ; compiii-e Bos/umn v. Mor,/au (1S33), 5 Sim. 630. lu such 
a case the money may now be paid into couit under the Lite Assurance 
Lonii>anies (layment into Court) Act, US!)6 (59 A 60 Viet. c. .3) (Harrison v 
Mhance Assaranre Co., [1903] 1 K. B. ISl, C. A.) ; see p. 566, post. Interest 
on the sum due under the policy may be awarded as damages ; see p 504 ante 
It seems that the rate allowable at the present time wilfin 4.mral be! ner 

nssVi Coal Consumers' Assodation, Ltd., Exports Wainwrliht 

p V P ['hatha, a and Hn-er Hail. Co. v. Aouil, 

1 CL 1:10, c. A., per IviiKEWicn, J., at ii. 130- 
eieracd, but without dealing with the rate of interest, [1893] A C 4'>9 • Re 

Bunt Han ej/s 1 1902] 2 Cli. 318, n. As to interrogatom>s in araction 

XL, p lo'>^‘“^’’ INSVECTION, A.VD LviEllROGATOElES, Vol. 

(f/) .3() & 37 Viet. c. 00; see p. 500, ante. 

^ c. 144: seep. 501, ante. 

c 661 Judicature Act, 1873 (36 & 37 Viet. 

• b. f o [b), luidential Assnranee to. v. T/iomas (1807) o Ch Add 74 70 • 

compare Gray (1847), 16 L. J. (cn.) 512 ; ani title BaoiTvrl’Iii. Xin.,’ 

that Brnre r! Company to ascertain, before applying for relief, 

that tlioie leally is adispute; see Matthew v. Xorthern Assurance Vo. (1878), 9 

Ui. D. 80, per Jessel, M.li., at p. 88. ^ ^ 

('/) Irudential Assurance Co. v. Thomas, supra; see also Ex parte Merset/ 
fCdsEpiit ^ ^ "'-■> and title IxiERrLEADEiq 

395 '- knw A- f I'"- p- : Jle Hall (1861), 5 L. T. 

(1866), L H Eif "Istf Bssarance Co. (1865), 34 Beav, 493 ; lie Webb's Polkij 
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Pavmpnf'nf I'®""'''® insurance money (i). But now by statute (^) every 
cSs not being a society registered under the Acts 

™s. relating to friendly societies, can pay into court any moneys payable 

by them under a life policy in respect of which no sufficient dis- 

charge can otherwise, in the opinion of the board of directors, be 
obtained (A:). ' 


Accident 

insurances 

and the 
declaration 
usually 
required. 


Part V. — Accident Insurance: Insurance 

against Liability for Accidents to Third 
Persons. 

Sect. 1. — Accident Insurance, 

llo5. Most life insurance companies make it part of their 
usiness to issue accident policies, that is to say, insurances against 
eath or mjuries^ occasioned by accident ; and numerous com- 
panies have been incorporated for the express purpose. In such 
policies the insurance company usually undertakes to pay a certain 
sum to the executors of the assured in case of his death by acci- 
ent, and a certain smaller sum in case of disablement, total or 
paitial, and to pay a weekly allowance for a given period while he 
IS incapacitated from following his usual occupation. An accident 
insurance of this description, being a contract to pay a specified 
sum upon the occurrence of a certain event, is not, it seems, a 
contract of indemnity (1) ; from which it follows that, in cases 
where the assured has a remedy against a third party who caused 
the accident, the doctrine of subrogation (ni) does not apply. 

In making the proposal for insurance a declaration is generally 
required from^ the assured in which, as in the case of a life policy, 
ogives certain particulars and information to enable the insurance 
company to estimate the insured risk (?r). 

nature and effect of such a declaration and as 
0 the effect of misrepresentation are the same as in the case of a 

‘ O”. O'®: 

(k) ;^sm-ance Companies (Pajmaent into Court) Act, 1896 (59 Viet. 

rion-ii 1 ’tj IQ?' /V** Harrison v. Alliance Assurance Co,y 

P* Weniger's Policy, [19101 W. N. 278 (company 

means of an indemnity indirectly obtain its costs out of the fund 

Vol ”^p™6‘J0° COMP.VNIES, 

^’Aeo5aW Railway Passengers Assurance Co. (1854), 10 Exch. 45, per 
APDEESON, U., at p. o3. Nor does the existence of the insurance affect the 

® I™™ *^® P“rtv {Bradburn v. Great Western Rail. Co. 

^ ’ ®®® ‘‘^1® Caerieks, Vol. IV., p. 59). 

(m) See pp. 490, 518, ante. > i / 

(n) As to the usual form and contents of the declaration, see Bunyon, Law of 
Infe Assurance, 4th ed., p. 145. 
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life policy (o) ; and, generally speaking, the course of business 
pursued and the legal principles applicable to insurances against 
accidents are the same as those already described in the case of life 
insurance {})). It will be found that the cases decided on accident 
policies turn mainly on the meaning of particular words or clauses 
in those instruments rather than on the application of any general 
rules of construction. 

1136 . Accident policies give rise mainly to two questions— first, 
has an accident occurred within the meaning of the policy, and, 
secondly, did the death or injury arise from such accident? As 
legards the latter question, in the absence of words showing a con- 
trary intention, the maxim cansa prfU 7 //?a 710}} rcmota sprctatur is 
applicable, a maxim which is not peculiar to this branch of insurance 
law, and which has been fully discussed elsewhere (q). Thus, in a 
policy against “ death b}^ accident, but excluding injury arising 
from natural disease,” if the assured is drowned owing to his 
being attacked by an epileptic fit, the insurers are liable, because 
the proximate cause of death is drowning, and drowning is held 
to be an accident within the meaning of the policy (/■). 

But the maxim in question may be expressly or impliedly excluded 
by the words of the policy. 

Tlius, where the insurance is against death “ from the effects of 
injury caused by accident,” and the assured dies from pneumonia 
brought on in consequence of an accident, the insurers are liable if 
it appears that the pneumonia was the natural and reasonable 
consequence of the injury (s). On the other hand, where the insu- 
rance is against accident, with an exception of death arising from 
. . . hernia, erysipelas . . . arising within the system oi the 
assured before, or at the time of, or following” the injury 
(“ whether causing such death directly or jointly with an acci- 
dental injury ”), if death takes place from erysipelas arising some 
days after an accident, the insurers are not liable (t). Again, 
under a policy against death, “the sole and immediate cause” of 
which should be “bodily injury caused by violent, accidental, 
external, and visible means,” if death occurs owing to the assured 


Employers'' Insurance Co, (1901) 
1/ 1. li. K, 229; lie Marshall and ScoUtsli Employers^ Liahilitu and iieiural 
Insurance Co. (1901), S5 L. T. 7o7, 

[p) See pp. 543 et serj., ante. 

{(j) See pp. 437, 530 H seq.y ante. 

[r] Wmspcar y. Accident Insurance Co. (1880), 6 Q. B. D. 42, C. A. ; Lazvrence 

V. Accidental Eisnrance Co. (1881), 7 Q. B. D. 210 ; compare Iteynolds v. 

Accidental Insurance Co. (1870), 22 L. T. 820; and see cases cited in note (<'/\ 
p. post. '■ ' 

(s) Mu V. Railway Passengers Assurance Co. (1889), 22 Q. B. D. 504. A 
poUcy contained a proviso exempting the company from liability in case of 
ueatii ‘by poison or intentional self-injury,” amongst other causes. The 
assmed by mistake took poison instead of a dose of medicine. It was held 
tnat, although the death was perfectly accidental, the insurance company were 
not liable (Cole v. Accident Insurance Co. (1889), 61 L, T. 227). 

_ (t) Smith V. Accident Insurance Co. (1870), L. B. 6 Excb. 302, distinguish, 
mg I itton y Accidental Death Insurance Co. (18G4), 17 C. B. (n. s.) 122 (where the 
nei’nia which proved fatal was directly caused by the accident). 
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Sect. 1. 

Accident 

Insurance. 


Meaning of 
the word 
“accident,” 


straining his heart (which was. without his knowledge, in a weak and 
unhealthy conditioiij in pushing a drunken man off the premises 
the sum insured will not he recoverable (u). On the other hand’ 

Sterad 'Tnd ^ accidental,’ 
exteinal, and visible means, an injury caused by the assured 

stomhna”°d^^ “i antecedent weakness, in 

an^lumf Hk former qiieslioii, namely, what constitutes 

rton ‘‘ aLi‘£? ’’ r definition ; but, speaking generally, the Lpres- 

event Sh . not'' ""f ""i" unlooked-for mishap or an untoward 
event ^^mch is not expected or designed (w), 

TW °}’ "'«>'• is necessarily involved (a). 

accident tlip ^ insurance against death or injury by 

fort nto t/’ r in cases where sornething 
Aiid W /L and substantial cause of death or injury (i) 

there nre ■ directly caused by the accident, although 

m nel in tlie patient’s condition (el, 

beS deottf 0^' Pnenmonia), which are passed through 

an neeidenf accident (c). Death by drowning is 

nniSf <! ^ ®inall be made for any injury 

(i 1 , > 1 1 1 1 * means (d) ; and 

asioned by a fall in stepping out of a stationary railway 

llrnhw Accident Assurance Corporation, [1905] 1 K B. 387. 

coUareT/ro^yV Co., [1893] 1 Q. B. 750, C. A.; 
p iQiMartuiY, Iravelkrs Insurance Co. (1859 , IF &F 505 

It'S ^Ifoldl (overruling Hensey v. 

C 1 L'lleshall Coal Co.! [1900] 1 “q. B. 481, 

v:Nco«iteLU7r902]lK B 

which see titlA Mact'^ construction of the AA orkinen’s Compensation Acts (for 
the word “acoidenf ” ^ Sekvant) throw useful light on the meaning of 
construction of qnn'a caution must be used in applying them to the 

of the loss nn nlnnl^K^ pohcics, bccause the doctrine that the proximate cause 
of workmen’s oomn not applicable in all its strictness to cases 

48A“ Passemjers' Insurance Co. (1861), 3 E. & E. 478, 

m *• 

Insurance^^ -^wsifrance Co., supra ; Hamhjn v. Crovm Accidental 

54™7, Ex! CL Beath Insurance Co. (1860), 5 H. & N. 

(c) Mardorf v. Accident Insurance Co., (19031 1 K B 584 fsenticaemia 

ZTc^TforlZeT'^^ thumbnail), Ld lie FLin^ and 
Spervenin. /n^rance Co., [1909] 1 K. B. 591, C. A. (pneumonia 

1 _ ® H l^^^t^pg) ; these are strong cases, because the policies 

“intervening” cause. Compare Cole v. 


r XXLXll LlXig J y 

YcSV."“fcf“ »tS 1“ V " “7 , . «»7*n ®*;-- 

ante, and note («), supm. ’ ’ W’ P' 

Remowll I' Passengers' Assurance Co. (1861), 6 II. & K 839, Ex. Ch. ; 

QuarahifP C * #• ’ -P' * dlarvey \. Ocean Accident and 

^uajantee Cor^o;'a^?o«, [1905] 2 I. B. 1, 26, C. A 



Part V.— Accident Insurance. 


569 


carriage is covered by a policy against death by “ railway 
accident (e). But death by sunstroke is not death bv accident ("/’j. 

On the other hand, in the case of a policy against accident 
sustained by a railway servant “ in discharge of duty in the com- 
pany’s service,” incapacity caused by nervous shock arising from 
alarm at an apparently imminent railway accident which '^it was 
the duty of the assured to assist in preventing, and which ho in 
fact prevented, is caused by accident within the policy fv) The 
injury must not, however, be due to a purely voluntary act, 
because in such case it cannot be regarded as accidental (h). 

U38. In order to arrive at the meaning and effect of the con- 

(litions of the policy the whole document must be studied, and the 

object of the partms steadily borne in mind (i). Where the 

meaning of the conditions cannot be arrived at bv any other means 

they should be construed strictly against the insurers who issue the 

policy and for lyhose benefit they are introduced (Ic). Moreover, it 

seems that under a policy against accidental death, death from 

suicide excepted, if the body of the assured is found drowned it 

-will be presumed, in the absence of any evidence as to how the 

c eceased became immersed in the water, to be a case of accidental 

death within the policy, because there is a presumption of law 

against the assured having caused his own death by what would 
be pnina facie, a criminal act(/). 

Insurances against railway accidents are often effected by means 

ot a ticket taken by the passenger at the time he takes his railway 
ticket (?//), 

(r) Theohnhl x. /laiUai/ P,i.sic,i:/crs .Uiin-aii'e Co. (ISjl), 10 Exoh. 45 fcolicv 

aguinst (loath by “ railwuy accident ”). ^ a-vcu. ^pollcy 

(/) Ninrlurrv. Maritime la/em’ Insamwe Co. (ISOl), .3 E. & E. 478 
VC ' V. London, lln'ihloa and South t'onst Rail. Co., [1S9G] 2 Q. B. 248, 

(A) Re Scarr am! dcncral Jn-idcnf Assnranre Corpornfinn, 119051 1 KB 

-.aetnStliS; a'oom 
) W/ V /? 7 » ' exposure to unnecessary danger.” See 

V. Rathny/ las^rmjers As-mrnnre Co. (1910), 129 L. T. Jo. 04 0 A As 

to the prcsuniptiou m favour of accident as ag.iinst suicide see /farveii'v 

Oimn .irndent and Cnanintee Corporation, [I'.iO,')'] 0 I If i ' 

t; Sr: 

L r aVr'lOO^’ a Hi CV. (1889), 2:3 Q. B. D. 453, C. A., per Lixdley, 

/if}!'!! ^ f Mardor/ v. Amdent In^iuranre Oo.AmiiM K 13 '584 • 

f K i .S a and Yorkshire Accident Luranre 

s^!)fheeife<4 nf'"™ Guarantee Corporation, sapra, which see 

proof sadiL nr f upon the claimant the onus of giving 

air “i® directors of the cause of death " ; and see pp. 539, 564° 

Assurance 4 ? Rnlway Passenger.s 

Viet c cxvv r 1 asseugers Assurance C 0/3 Act, 18(i4 ( 27 & 2S 

as to rc-^Hnn coupon in a diary and the burthen of proof 

Yire atol life a o the condition in the coupon, see General Accident, 

Corporatvm v. Rohertso,,, [1909] A. C. 404. News. 

liiLd''oiAniu*i’ed wh^,! f^^^^^^catioiis .sometimes otfor free insurances to persons 

J who may have a cipy of the piper in their possession at the 
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actions on policies of insurance against accident, just 
as in life insurances, the knowledge of the agent of the office may, 

imputed to the office, and then the consequences 
will be the same as if the office were cognisant of the fact known to 

the agent (n), and his conduct, therefore, may operate against them 
by way of estoppel (o). 

1140 * Accident policies generally contain a condition requiring 
notice of the accident to be given to the insurance company within 
e a piesciibed period; and the question arises whether a strict com- 
pliance with this requirement is a condition precedent to the 
liability of the company. ^ This is a question depending upon the 
teims of the various conditions of the policy, and no general rule 
of construction can be laid down (p). 

Sect. 2. Insurance against Liability for Accidents to Third 

Persons ; Employers' Liability InsurancCi 

1141 . Since the passing of the Employers' Liability Act, 1880(5), 
and the Workmen's Compensation Act, 1897 (r), the practice of 

time. See Eevenue Act, 1889 (52 & 53 Viet. c. 42), s. 20, as to the stamp duties 

respect of such insurances. See further as to stamp duty, p. 516, 

(w) In the somewhat curious case of Baivden v. London. Edinburgliy and 

GUsgoiu Assurance Co., [1892] 2 Q, B. 534, C. A., a one-eyed man who had 

e ected an insurance subsequently lost the sight of his remaining eye by 

reason of an accident. His infirmity was known to the defendant’s agent 

when the insurance was effected, but he had not informed the company of it. 

Ihe plaintiff s proposal, filled up by the agent, stated that he had *‘no physical 

m The court held that he had sustained complete and irrecoverable 

loss 01 the sight of both eyes within the meaning of the policy, and was there- 

lore entitled to recover for a total disablement. AVith this case compare Biygar 

V. Bock Life Assurance Co., [1902] 1 K B. 516; Life and Health Assurance 

Assoctahon Yule (1904), 6 F. (Ct. of Sess.) 437; Holdsworth v. Lancashire 

and lorkshre Insurance Co. (1907), 23 T. L. E. 521 (employers’ liability 

po icy). ^ [Ihe proposal usually contains a statement by the assured that there 

are m circumstances rendering him peculiarly liable to accidents, as to which 

see Crinkshank v. Ncrthern Accident Insurance Co. (1895), 33 Sc. L. E. 134; 

which see also as to the meaning of the words paralysis” and “no physical 
infirmity in the proposal. 

(o) M^MiUanY. Accident Insurance Co., [1907] S. C. 484. As to the operation 

estoppel, see pp. 407, 530, 549, ante; and title Estoppel, Yol. XIII., pp- 
• 000 et seq. 

[p] Compliance with the requirements was held to be a condition precedent 
in Gamble y. Accident Assurance Co. (1870), 4 I. E. C. L. 204 ; Baiton v. Employers^ 
Lxabikiy Assurance Corporation (1887), 20 L. E. Ir. 93; Cassel Lancashire 
and lorkshire Accident Insurance Co. (1885), 1 T. L, E. 495; Be Williams and 
I homas and Lancashire and Yorkshire Accident Insurance Co. (1902), 19 T. L. E. 

Ocean, Railway, and General Accident Insurance Co. 

Coleman's Depositories, Ltd. and the Life and 
Health Assurance Association, [1907] 2 K. B. 798, C, A. (assui'ed not bound where 

the pobey was not delivered to him till after the date of the accident, at which 
time he was unaware of the condition). Compliance was waived in Dennison 
Y. Employers Accident and Live Stock Insurance Co. (1897), 24 E. (Ct. of Sess.) 

681 , and see p. 539, ante. As to conditions generally, see pp, 528, 534, 537, 

^ ^^tle Master and Servant. 

Aict. c. 3(, now replaced by the Workmen’s Compensation Act, 

1906 (6 Edw. 7, c. 58) ; see title Master and Servant. 
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insuung against liability for accidents to third persons has been 
very laigely extended. Under a policy of this description the 
insurance company undertakes to indemnify the assured against 
nis liability to pay damages and costs in case any person may 
sustain injury by accident and claim compensation against the 
assured. It is, therefore, a contract of indemnity, to which the doc- 
trine of subrogation is applicable (.s). With this exception, the same 
principles which apply to ordinary accident insurances are applicable 

to employers liability insurances of this description, except, of 

couise, so far as they may be excluded or modified by the terms 
of the contract (t). 

Under the Workmen’s Compensation Act, 1906 (a), if an employer 

against any liability to any workman under that 
statute becomes bankrupt or compounds with his creditors, or, bein^^ 
a company, is wound up, the rights of the employer against the 
insurers in respect of that liability vest in the workman, and there- 
upon the insurers have the same rights and remedies, and are 
subject to the same liabilities (not exceeding the liability which 
they would have been under to the employer), as if they were them- 
selves the employer (a). This enactment does not deprive the 
insiuei of the right to insist that an award under an arbitration 
clause in the policy is a condition precedent to legal proceedings 
bemg taken against the insurer by the workman (b). 


^ {s) feec pp. 400, 51S, a/ite. These policies usually contain express provisions 
giving to the coinpany the conduct of any legal proceedings taken against the 
' ssurea, and enabling it to use the assured’s name for the purpose of enforcing 

be entitled claim or right of indemnity to which he may 

(0 l^otdh Staffordshire Trarawmjs Co, v. Skkness and Accident Assurance 
ssouation, [1801] 1 <b 13. 402, 40o, C. A. (several persons being injured by an 
ciaent to one vehicle, the injury to each person was “an accident” within 
™eanmg of the pohey) ; and see Captain Buyton’s iVorld's JVaier B/wia 

lAahility Assurance Corporation (1895), 11 T. L. E. ;384, 

h r k* k P^’^P^f^tors of a show, effected a policy with the defendants 

y wmeh the latter agreed to repay the plaintiffs all sums for which they might 
hiibl^e for personal injury caused to any person not in the service of 
e assured by any accident to the boats used in the show owned by the assured, 
oat owned b}^ the plaintiffs came into collision with a water bicycle which 

property and caused to the person riding it injury for which 
bvTl ^ compensation. It was held that this liability was covered 

is 1 P°“^y)- to the right of the insurance company, where the premium 

total amount of wages paid, to have an account of such wages, 
(n IV Accident Assurance Corporation v. Day (1904), 21 T. L, E. 88. A 
f'irn requiring the assured to keep a wages book was held, in all the 

not to be a condition precedent, though expressly declared to be 
7 ‘ Suffolk Accident Indemnity Society, Ltd. (1911), 27 

' { ^ 1 * (This case is understood to be under appeal.) 

W VYorkrnen’s Compensation Act, 1906 (6 Edw. 7, c. 58), s. 5 (1). As to the 

ipiOTGr S np'nf. nf -^.1 /> 4^ 

Ko 

fs< 0^ QO O ^ \^iJ XJU W • ij u. 49) 

\f\crn4 ^ched. Vin., (d.) 2; and see titles CoMrANiES, Vol. V., p. 623; 
aIasteb and Servant. » > r » 

(i) Kimj V. Phmix Assurance Co., [1910] 2 K. B. 666, C. A. 
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Part VI.— Guarantee Policies. 

t Policies are sometimes issued guaranteeing the solvency 
of a debtor or the honesty of a person employed (c), and to such 
insurances the same principles of construction are, generally 
speaKing, applicable, as in the case of other contracts of insurance, 
i he ordinary contract of guarantee is not, strictly speaking, a con- 
tract tiherrimcs fidei (d). Whether the contract is avoided by reason 
of concealment of a material fact depends upon the question whether 
such fact is impliedly represented not to exist (e). So, generally, an 
mvitation to guarantee the honesty of a person in a position of trust 
implies a representation to the surety that the person is honest, 
so far as the employer knows, and the non-disclosure of a fact 
materially aflecting his honesty would avoid the guarantee (/). 

oieover, in the case of a continuing guarantee, if the employer, 
a tei discovering that the servant or agent is guilty of dishonesty, 
continues the employment without the knowledge and consent of 
the surety, the latter will be discharged of subsequent liability ; for 

the suiety, upon learning of the dishonesty, would be entitled to 
put an end to the guarantee (r/). 

A guaiantee, however, may be given upon the express condition 
t lat a full and true declaration is made of all the circumstances 

. known as the basis of the contract, in which case a 

misiepresentation or non-disclosure within the meaning of the 
condition avoids the guarantee independently of fraud (//). 

these are the general rules relating to ordinary guarantors and 
sureties ( 0 , and though there is no hard and fast line between con- 
tiacts of guarantee and contracts of insurance, and the rule as to 
1100 } ima Jides is not limited to marine, life and fire insurance (/i), 
jet contracts of insurance have, speaking generally, several features 
in common, both in their character and the way they are afi'ected, 
distinguishing them from ordinary contracts of guarantee. Por 
instance, in contracts of guarantee the creditor does not himself go 
to the surety or represent or explain to him the risks to be run, the 

(^) A policy guaranteeing the honesty of a servant employed in one capacity 
oes not protect the assured against the dishonest\^ of the same servant in 
another capacity {Cos/ord Union v. Laiv and Local Government Officers 

uuarantee Association 103 L T 463) 

^ and Provincial Marine Insurance Co. (1878), 8 Ch. D. 

469, and see Aajltoi V. Mathews (1844), 10 Cl. & Fin. 934, H. L. ; and title 

(jUARAntee, a ol. XA ., pp. 540, 541. 

®-) 482, Ex. Ch.,perBL.4CKBURX J.,at 

f of Scotland (1813), 1 Dow, 272, H. L. 

f ^ (1S72),L. E. 7 Q. B. 666; see 7>erBLACKBUiiN,J., citing, 

at p 6M Laryessy. Lee (1872), L. E. 13 Eq. 450, 457 ; Sanderson y. Aston{\m), 

on* 4.VW 1 compare Durham Corporation y. Fowler (1889), 22 Q. B. D. 

M (where it was thought that Sanderson v. Aston, supra, went too far). 

[h] beeBenhamy. United Guaraniie and Life Assurance Co. (1852), 7 Exch. 

PA Guardmn Assurance Society (1861), 30 L. J. (cn.) 900, 

(p See also title Guarantee, Vol. XY., pp. 539 et sen. 

(A-) London Assurance y. Mansel (1879), 11 Ch. I). 363, 367, 368. 
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surety often acting from motives of friendship to the debtor ; more- 
over, the risk undertaken is generally known to the surety, and the 
circumstances generally point to the view that as between the 
creditor and the surety it was contemplated that the surety should 
himself ascertain the nature and extent of the risk he was taking 
upon himself. 

Where the circumstances which distinguish a contract of 
guarantee from a contract of insurance do hot exist, an agreement 
undertaking the risk of the insolvency of a debtor or '’the dis- 
honesty of a person employed will differ from an ordinary guarantee 
and will, therefore, generally be deemed to be a contract of insu- 
rance, and uberrima /idei, which may be avoided by reason of the 
concealment of a material fact (/). Moreover, the underwriters 
will be entitled to be subrogated to the rights of the assured against 
the principal debtor, and his sureties, if any ; the underwriters and 
sureties not standing in the relation of co-sureties {m}. 


I'ART \’I. 

Guarantee 

Policies. 


Oiinninteo 
pGlif.'iG'; lire 
H'lKtllv Con- 
tracts 

n.hrrri.iiidp 

fiiici. 


1143. A guarantee policy may be avoided not merely on the 
ground of concealment and misrepresentation, but also on the 
various other grounds on which the guarantor or surety is discharged 
in the case of ordinary guarantees ; for instance, where the con- 
tract the performance of which is guaranteed is altered without the 
consent of the guarantor, or where the creditor enters into a 
binding contract with the debtor to give time for the payment of 
a guaranteed debt etc. The doctrine of contribution between 
co-sureties applies to guarantee policies (h). 


Guarantee 
policy may be 
avoided al>o 
on the same 
grounds on 
which ordi- 
nary guaran- 
tee may be 
discharged. 


1144. As in the case of other contracts of insurance, where there 
are conditions which are made conditions precedent or warranties, 
their breach renders the policy void. Whether a condition does or 
does not constitute a condition precedent is a Question of construc- 
tion, and is to be determined by the same principle as in the case of 
all other contracts (o). 

(/) Sec, on this point, the important judgment of Romek, L.J., in SeaUya v. 
Hectiliy hiutoii V. hHvncindy [lb99] 1 Q. B. /S2, C. A. In this case an action 
was brought upon a policy ell’ected on the solvency of a guarantor. The ]'ud<>- 
ment of the Coui't of Appeal was overruled in the House of Lords (Seaton% 
lUiruixml, Buruand v. [1900] A. C. Ido) on a question of fact (there beinc^ 

no evidence that the undisclosed matter was material to the transaction) bu” 
It IS to be inferred from the opinions delivered by most of the noble and leanied 
i.ords that the non-disclosure of material facts would have had the effect of 
avoiding the policy if the defendants had not been debarred from takin- that 
point by the course taken at the trial. See also Dauey. Mori,ja<ie Insnrance 

nXT, n ’i ^ S' ^'5'" ’ ^ y>restmeii Corporation, 

[1890,1 U. B oil, and iS/iaa, y I{o>/ce, Ltd., [1911] 1 Ch. 138, where the docu- 
ment m question was held to be a policy; and Be Dmtous Estate, L icenses 
Jnsurance Corporation and (ruarantee Fund, Ltd. v. Denton, [1904] 2 Ch. 170, 

where it was held to he a guarantee and not an insui-ance; and see title 
Guarantee, Vol. XV., p. 443. 

(to) Barr’s Bank v. Albert Mines Syndicate (1900), 5 Com. Cas. 116; Dane v. 
Mortyaf/e Insurance Co., supra; Ftnlay v. Mexican Investment Co., supra. 

(n) Un the subject of the discharge of the surety, and contribution between 
oo-sureties, see title Guarantee, Vol. XV., pp. o36, 535. As to contribution, 
see also American Surety Company of New York v. Wriylitson (1910), 103 L. T. 

663 ; and pp. 381, 536, ^ ' 

„ to rules relating to conditions precedent, see title Contract, 

vol. Vil., p. 43o; and see pp. 528 ct seip, ante. The following are the 
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expiration of the original 

t™ n.ont&? £n^r«Slf hUll' 

■HSsPFfSSSSS 

assiied fumiZe tT? o''' P"' « saWed if the 

that the insurers have i?ciS“n iSihT Het "“f I “'fPI 
on nrere suspicion unless thrctdSon^i ^uiS hir^r “ 

Guarantee are f 

checks on servant') f]ish*Tio-nicr,nii * ^4-4 (alleged condition as to 

BodeUj (1861) 30 L J rrn ^ Qon -^oiole \. National Guardian Assurance 

(18S0), a Ann Ca, 91 wIS- ■ ■/■ • Co. t. ft,™% 

learned Lords and Tnrd "Rr differed from the other noble and 

there wa7little or no 1 1 i f also observed (at p. 917, ihid.) that 

or citing particular decisions tbf'!!”" “ particular cases 

to be the intention of the contract. la each case what appears 

St? 2' L. J. (EX.) 487. 

GO 5 ; ■ ^ P'Toperty Assurance and Trust Society (1856), 4 W. E. 


insurrection. 

See CoNsTiioTiouit Li,v; CaiMiMi Lau- akd Puocedure. 


interesse termini. 


See Landlord and Tenant. 
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INTEREST. 


See Contract; Executors and Administrators ; Money and Money- 

Lending ; Eeal Property and Chattels Real; Settlements ; 
Wills. 


INTEREST SUIT. 

See Executors and Administrators. 



INTERIM ORDERS. 

Bankruptcy and Insolvency; Companies; Executors and 

Administrators ; Husband and Wife ; Inmunction ; Judgments 
AND Orders. 


interlineation. 

■See Desds OrEBE hsiraaEKis ; Evidence ; Eiecdtobs 

AND Administrators ; Wills. 
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S« County Contis ; Husband anb Wife ; Injunction ; Jubobsnis 

AKD Orders ; Practice and Procedure. 


INTERMEDDLING. 

See Executors and Administrators. 


INTERMENT. 


See Burial and Cremation ; Executors and Administrators. 


INTERNATIONAL LAW. 

See Conflict of La’W’s ; Copyright and Literary Property; 
Extradition and Fugitive Offenders; Husband and Wife; 
Insurance , Prize Law and Jurisdiction. 
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^ub-sect. 1. In General 

(i.) 1 C’Vsoiis ti) wlioiu Ileliet is i^iven - _ _ 

(ii.) iVinuiple in ‘rrantiii;^ lielief - 

(iii.) ^Vhere K<iuitalile Title involved - 

(iv.) Estopi el by iVisunal (.>bli;ration to One of tie' 
Parties 

(v.) C'lainis dillVrin^^ in Extent - - - - _ 
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In general. 


High Court. 
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See title Bankruptcy and Insolvency. 
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Practice and Procedure. 

Time. 

Bankruptcy and Insolvency ; 

Trusts and Trustees. 

Execution ; Sheriffs .vnd Bailiffs. 


yy 


yy 


yy 


yy 


n 


Part 


In General. 


Sect, 1. ^sature of Interpleader. 

a person in pos- 
session of property or owing money which is claimed adversely by 

t\\o 01 moie persons, to one or other of whom alone he is liable (i), 

conditions (c), to be relieved from 
. . ^ ® ^ aimants, or either of them, with regard to the dis- 

fhpiVp)^ ^ 1 ^ 01’ money, by compelling them to bring 

then claims before a legal tribunal for determination at their own 

. pense, an leieb}' securing for himself the protection of the order 

,^nf disposal of the subject-matter of the dis- 

pute (U). ihe relief was given to remedy the hardships, to which 
peisons 11 ho had committed no legal wrong might otherwise be 
su jcc e , y "uy of multiplicity of suits, in which they might be 
compelled to hand over the property to one suitor, while having also 
to pay Its ^ alue to another, one of its most useful applications being 
le leie s eiifls and bailihs from some of the difficulties encountered 
by them in carrying out the process of execution (c). 

Sect. 2. Courts Jiaviiuf Jurisdiction. 

1148 . llelief by way of interpleader may be given by the High 

t la! ^%or’s Court ffi), the Court of Passage 

of the City of Liverpool (//), and the Salford Hundred Court (i). 

1149 . The comrnon law courts from very early times entertained 
applications for relief by way of interpleader to a limited extent. 
lUe tourt of Chancery opened its doors more widely, and the mode 

0 seeking relief there by an interpleader bill almost entirely 
superseded resort to the common law jurisdiction (A). The firs't 

(0) See title Action, Yol. I., j,. 4. 

(b) See p. 585, post. 

(c) See p. 592, post. 

L.C.l l^er Lord Ckaxwoexh, 

{e) Brans y iVrip.t {mo), U W. E. 4G8 ; ntscou.t ItanMuy Co. of Eu, dan, t 

1 d TJ' u C. A., per Lord Esueiu M.E., at 

l.'xPc,’T,nv v!?l (idL See title 

l^XECLllON, \ ol. AIV., I)p. 1 et set !. 

'f) See p. 627, 

p ) See title Mayor’s Court, London. 

_/*) See p. 041, post. 

[1) See p. 642, post. 

[k] See title Equity, Vol. XIII., p. 57. 
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statute relating to the subject, hereafter in this title referred to as 
the Interpleader Act(/), was passed in 1881 for the purpose of 
facilitating the proceedings, and the jurisdiction given thereby was 
extended by the Common Law Procedure Act, 1860 (»i)- These 
enactments caused the common law courts to have by far the larger 
share of the work of giving relief, but the jurisdiction by liill in equity 
continued until the passing of the Judicature Act, 1873 (a). By the 
rules (u) made under the Judicature Act, 1873 («), the procedure and 

piactice in interpleader then obtaining in the common law courts 
was made to apply to all actions and to all divisions of the High 
Court, and the Chancery practice was superseded by that of the 
common la\^. Tlie Statute Law Revision and Civil Procedure Act, 
1883_(p), repealed the Interpleader Act (r/), and all the provisions 
1 elating to interpleader contained in tlie Common Law Procedure 
Act, 1860 (r), with one exception (.s) ; and a body of rules (t) was 
promulgated containing provisions similar to those of the repealed 
statutes, modifying the practice of the Court of Chancery and 
prescribing a new procedure in interpleader cases (»). 

These rules, together with the Common Law Procedure Act, 

1860 (u), s. 17, now contain all the provisions with regard to inter- 
pleader in the High Court (7). 


Part II.— Interpleader in the High Court. 

Sect. 1. ( (i.'ics in u'hich llclirf nicuj Ifc fjivcH, 

Scn-SECT. 1. — f/fucraK 
,i.) to tchorn. lUliff is tfirfn. 

1150. Relief by way of interpleader is given to two classes of 
peisoiis . (1) lo sherift.s and other ohicers(c*) who are charged 

(/) Stat. (ISijl 1 ^ '1 'Will -I, c. rppoaled (with ‘^aving.<) by the Statute Law 
Revision and ( ivil t rocHlure Act, Iss.'J (-}fi ^7 A'ict. 0/49). ss. .4, 7, and 

Schedule 1 see mjra), ainl hereafter 111 this title referred to as the “ Interpleader 

(/a) 2;J A 24 Viet. c. 12fi. 

(a) & ,47 Viet. c. (i(i. 

(0) Ib S. 1S75, Ord. 1, r. 2. 

{}>) 48 A 47 Viet. c. 49. 

(7) ‘^tat. (bs;n) 1 & 2 Will. 4, c. oS. 

(r) 24 & 24 A’ict o. 128, ss. 12— IS. 

(.‘f) /.r., s. IT. 

(0 li. S. Ord. 47. 

(>0 See WMv. S/„ur fis.so), k; q. n. 1). (ioS, Matiifw J at p (!(>•>• 
Daivson V. far (IsSo), 14 Q. ]j. I). .177, 0. A., ,,(>■ Lixdlev l’j ’ at p ! 4) 1 

at i ■ rw ’ llmird (ISSd), Id Q. B. R dSd, j,er Wills, J., 

arJ no lon<>eriaw""^ m consulting older cases, many of which 

(a) 23 & 24 Viet. c. 12d. 

a\^ P 1 (i, B. .54d, t'.A.,/«r A. B .Smith, B.,r., 

<t _p. 001. In a case under the Intevideader Act (stat. (1S41) 1 2 Will 4 

y-roL >'»t extend to the col on ie., (Co/mnoi 

V. [ianfci (1.S48). o Moo. V. f’. (\ 440). 

(r) The words •• or other officer ” in I!, ,8. (’., (4rd. oT, r. 1 (1.) include the lord 


Sect. 2. 

Courts 

having 

Jurisdiction. 


In eenera! 
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Interpleader. 


Sect. 1. 

Cases in 


Relief in 
discretion of 
the court. 


'I''- authority of the High 

which Relief against whTm^ih^™ 

intended to be taken, m execution under any process 
d°(2) TX? r “J such goods or chattels (d) ’; 

the term m its widest sense, who are under liability for any debt 
money (/), goods, or chattels (g) for or in respect of which they 

claims tSX w ' 

, (ii.) Gnidhuj Primiplc in (jrantinrj Belief. 

fhJJfil Riding principle as to when relief will be granted is 

?nd consideration it is just 

and inopei that lelief should be granted (/), 

(iii.) Tl Eqt/ifahle 2'itle involved. 

Judicature Act, 1873 (m), the fact that one or 
•p n claim the subject-matter of the dispute under 

an equitable title IS no bar to the granting of relief in all divisions 
ot the High Court (h). 

'vrits within the manor {Ihhofsdu v. 
debti / “ ^e^'eiver of the property of a judgment 

a corner T>,n^ a ‘ J^Iand 

V to perform similar to those of a sheriff (see Quinton 

r'rni TP nvrirrT '’1^® titles ri’llLlC Autuoeities a.\i> 

O r -SlIEllIH-S AND BaII.UTS. 

(d) R. S. I'., Ord. 57, r. 1 (b). 

JESE^KR^frp. 5(i5.’''''^'''''' L- J- (CU.) 502, per 

,S,rihIni!nn Jo tl'e '-e'^ard advertised for the 


Relief cow 
given though 
equitable 
title involved. 


1 Jur 7To) ^ ^ ^ voiiira, iray v. riiman tioo<;, 

E & ^ i'Sl (1-^-) 204; see Roherts v'. LV// (1857), 7 

^5, C A.) ’ ^ {Rohinsm v. Jenhins (1890), 24 Q. E. D. 

{h) R. S. C., Ord. 57, r. 1 (a). 

V t "6; see Re Ruhr, Nichols 

1 Q.T iS' ^ t>ELl)0l!.\E, at p. 235; R. v. Turner {Judyi), [1897] 

(A-) See p. 592, fost. 

'm) ;j0 & 87 Viet, c. ()(>. 

T 'R^ fnTv L- R. 10 C. r. 554 ; Fnyelhurh y. Ni.rou (1875), 

n. K. 19 L. i. 64o ; denkmson v. Brandley Mining Vo, (is87), 19 Q. B. D. o6H ; 

p;nirujs V. Mather, [1901] 1 Iv. B. 108, 115 ; Usher v. Martin (1889), 24 Q. B, D. 

2i_. loi some time alter the passing of the luteipleader Act (stat. (1831) 1 & 2 
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(iv.) Estop'pd hij ra'donal OI>U;fatio}f to One of the Variks. 

1153. The entry of the applicant into a contract of baihnent, 
agency, or other personal engagement with one of the claimants, 
even though the applicant might he estopped Ijy the contract from 
denying the right of that claimant in an action iu'ought against tlie 
applicant by the claimant, and even though the relief which can be 
given is not complete (o), is no bar to the granting of rtdief ( p). 
Wliere there is a question of estoppel, tlie estoppel may l>e dis- 
regarded and an issue directed between the plaintiff and claimant, ljut 
the order made should not shut out the plaintiff’ from asserting any 
claim he may have against the defendant on the estoppel, luit should 
leave it open to him to assert tliat claim if defeated on the issue iq). 


(v.) Claims diftri/iq in K.iicnt. 

1154. lielief may be granted although the applicant admits 
liability as to j^art of the claim only(u), and although the claims 
made against him are not co-extonsive (5). 


ill. '1, c. 68) note (/), p. 581, antfC), rcliel wu- (lenied by .-^ouie of the coiiinitni 
law courts to a claimant under an equitable title (see, for examples, Lanfon v. 
llmiuH (18-11), 3 lieav. 4(M ; ikurUnj Ctn-tis (ISlil), 9 Price, 0(il ; llurfit v. 
Shithn (1803), 13 C. li. (x. s.) 750; Htnrpss v. Clan.le (1832), 1 Dowl. 505 ; 
Erans w \Vri<iht (1805), 13 \V. H. 408 ; /.VeV, v. (1841), 8 M. & 155) ; 

but tins refusal to grant relief was put an end to by the Coiiiinon Law Procedure 
Act. 18(i0 (23 A 24 Xict. c. 120) ; see v, (1808). L. P. 3 Lxch. 209, 

liiiAMWECn, lb, dis.sonting ; Hank of Irtlan'l y. /V>v//(18T1), L. R, 7 Lxch. 14, 20. 

(o) Uohinsonw Jenkins (1890), 24 (R B. 1). 275, U. A. ; ViV/crij, ,sWs W Co. v. 
Lamlif-rt .f Co., [1891] 1 tf. H. 318, C. A.. j'O' LiXUi.KY, L.J., at p. 320; 
Attenhonnn/h y. St. Katharine's ]h>rk ('a. (18, 8\ 3 C. P. I». 450, 455, 457, 459, 
C. A. ; Kx i,urte Mernu Docks mal llarhonr JluarJ, [1899] 1 Q. B. 540, (A A.. 
}>€)• A. L. Smith, L.J., at ]>. 551. See also titles Aukxcy, Vol. I., p. 200; 
Bailmkxt, ^'ol. L, pp. 502, 503 : Estoptlc, Vol. XIII. . pp. 400. 407. 

(p) It was formerly the rule in equity that a plaintiff in an interpleader suit 

was not entitled to relief where he had incurred a personal obligati<)n to one of 
the defendants independently of the question between the defendants them- 
selyes y. })e Tastd (1829), Taml. 177: Cnnrshatfy. Thornton (1837), 2 

j\ty. l'c Cy 1 ; Hatorni Cam i, hell 1 J)„w. A L. 397 ; IIo;/fjart y. Catts 

(1841), Cl. 1 h. 19) ; Jearson y. tarJon (1831), 2 Buss. & M. 000 ; Jlartinitm 
V. Helmnth am! SrhmiJt (1815), Coop. (4. 245; Snart y. Welsh (1839) 4 My Oi: 
Cr. 305 ; Itraik v. Ihnojias (1828), q My. A Cr. 320, n. ; Xickolson y. Knoeules 
(1820), o Madd. 47 : II atts y. Hammond (1855), 3 W. B. 312; but see Smith y. 
y/ammo/a/ (1833), 0 Sim. 10; and Wrhjhtw (('an/ (1827), 4 Russ. 215, 220). This 
principle wa.s to some extent adopted by the common law courts (Sltinen v 



of the Common Law 
them to disreirard 


HwUw v.JJerot, (hai l) (184‘J), 4 Exch. 497) until the passing c 
lycedure Act, 1800 (2;J & 24 Viet. e. 120), which enabled 

L. J. (n. 11 .) 14; Best y. llayis 
(1803), 1 II. AC. ) 18 (auctioneer's commission), oyerruling MitcheUy. Haifne 
(1824), 2 Sim. A St. 03; see also Yates y. Farthn.ther (1819), 4 Madd. 239; 
lanmr^ y. Knropean Hank (1800), L. B. 1 Exch. 201). 

('/) Ex parte Mersey Docks ami llarhonr Hoani, supra. 

(a) lieadinu v. London School Hoard (1880), 10 Q. B. D. 086, GS9. 

(h) Attenhoroiujh y. ,87. Katharine's Dock ('o.^snyra, per BhetT, L.J., at p.459; 
.o jKute Mersey Docks and llarhonr AVan/, snyra. The Court of Chancery for- 
ineil\ refused relief where the litigants did not claim exactly the same amount 
ot debt or duty (Moore v. Usher (1835), 4 L. J. (CH.) 205; Diptock v. Hammond 
(l8oI), 2 bm. A G. 141; Mitchell y. Haynt (1824), 2 bim. A St. 63; Ghju v. 
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Cases in 
which Relief 
may be 
given. 

IicIief now 
given tljougfi 
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iiiade contract 
v. if h one of 
the partie.s. 


Relief now 
civen where 
claims not 
co-extensivc. 
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Sect. 1. 


(vi.) Clams not having a Common Origin. 


Cases in ■' ^r.yui. 

which Belief court may entertain applications for rpliof .i, 

given. of one another (c). independent 

Sub-Sect. 2.—Stal-eholdeC s Interpleader. 

(i.) Assignment of Belt. 

iTand'oT tr"as74or otttlM 


AVliere 
claims are 

independent. 

Relief to 
debtor where 
debt assigned. 


Cases in 
which relief 
given or 
refused. 




f 9 


^-uniracis 


rehJst’i'eliefX^ lb discretionary power will generally 

S L'f b1 m L " ^^‘'^l^^holder of money deposited 

th coi rt 4e4e ‘he assistance of 

to recove his Snf- "" ^“^u-ect way so as to enable the winner 

not seem to I nv this principle does 

to have been always acted up on (^), and the extent to 

d/rcouimo.f kVcVuS' //4h. ^hispnnciple was followed to some extent by 

(where an iLnie was direlan! ’ ''' (1839), 8 Dowl. 29 

in stakeholder’s hand^; nnd n i f plaintiff claiming the whole of moneys 

•h^ro.n™ l.*p ™3 ™a I«»4 

that the claims should hnvp considered an essential condition 

]u-ivity between them ^o^^naon origin, or that there should be some 

b- v^i^ytwcen mem (see Jamf.tt -u ^^aAf^\ n t. ^ 


1 W lure AcrrS60r2 1 to I 

tive one to paymenUrUo^mirt^in^”^'/^ '’ -^ This remedy is an alterna- 

for the relief of trustees ; see title 

deposited b7cl"aimants‘^"aeld^aTOl’ ^ (trotting match, stakes 

against himVo™ of " good defence to^action brought 

ger Eomer, ifj at n 5n iVHli at p. oOl, 

acquiesced in by Coiirt'of Ann! i match ; relief granted by court below, 

between a bankrupt and bis^o^wn trusferin'^b “t the only question at issue was 
himself became entitlK the V which he 

whel-eX dafrabl b (trotting match 

Held to be a proper case for relief?’^ T^°^ claiming to have won. 

dicta in Shoollred s’. Robertl enprl' hannony with the 
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^vhich it applies appears to be doubtful. It is submitted that where - 
both of the claimants are the parties to the contract and the object Cases in 
of the interpleader is to obtain the decision of the court as to which Relief 
which of them is entitled to the stakes deposited, the court should maybe 
lefuse relief, but that there is no objection to it being granted in 
cases where both the claimants are not the parties to the contract, 
and the illegality of the transaction is set up against a party who 
was not privy to it (//). 

(iii.) Vitliipiiilaicl Dama/jrs. 

1158 . here either of the claims is substantially one for unliqui- Uniiqni.iatea 
dated dmnages the case is outside the scope of interpleader, hut where 
the main subject of the dispute is specific goods or money the 
existence of a claim for damages will not in itself bar the applicant 
from obtaining the relief sought (/). 


(iv.) Interphaihr hij (iaruishee. 

1159 . ’\\ here a garnishee order absolute has been made attaching 
a sum of money in the hands of the garnishee for the payment of 
judgment debt, and a claim is made to the same sum by another 
claimant, the garnishee cannot interplead, but is bound to comply 
with the terms of the order, by which he is protected (k). 


No inter- 
ploa'lpi* {tfter 
V'lrnishce 
order 
ai>5olute. 


(v.) A^ijfhraui must uot he Uahle to hath Chitmanis. 

1160 . It is of the essence of interpleader that the applicant should Applicant 
he liable to one or other onl}^ of the claimants in respect of the 
same thing which is the subject-matter of the proceedings (/), and oNhrp'liu'ies 
relief has l)een refused in circumstances where the applicant was or only, 
might be liable to both (;//)- Subject to the power of the court at 
the present day to grant relief although the claims are not 
co-extensive and the applicant denies liability' in part to either 
claimant (;/), this principle still liolds good (u). 


(vi.) must he in Possession of A}>i>Jieant. 

1161 . It is essential that tlie applicant for relief shoukl be in 
jwssession of the subject-matter of the dispute where the claim is 

[h) iiee Shaothn,! v. I!<,h,rts, [1900] 2 (i, li, J97, t'. A., per Romer, L.J.Ni^O 
also title (taming and Wagkiuxg, Xol. XV., p. 271. 

{t) Seo llVa'a-rj. yirl,„h„n (18.;iS), (iDowl. ,-,17; 'Un;/!,t v. Freemo,, (1879), 
4vS L. J. (Q. ]i.) 2/0; Iiujham v. Walker (ISST), as reported in 31 Sol. Jo. 271 * 

and compare V. .S7. /;of7.' Co. (1878) 3 0. P D 4o0 (5 A* 

(/,) llan.laU y. (1884), 12 Q. ]!. J). o2,7. See.’ however,' //iV/,/cr v.' 

iMj.tun (18i 8), dS L. J . (q. u.) KSl, wliere an issue was ordered in .siiecial circum- 
stances and Nehon V. P>urter{m\\), 10 Jur. (x. s.) .S32. As to the deterininatiori 
ot questions betore order absolute where the garnishee disputes liability or 
there are adverse claims, see title ExKcrTiox, Vol. XIV. pp. 08 09. 

(/) ('r<urf„rd v. Fisher [XM'l), 1 Haro, ddO, ddl. 

T 2 M, A \V. Sdd ; Fochraue v. O^JIrieu (IS-lj), 2 

qc 'iso, o8S, 

(>f) See p. r>83, ante. 

(o) See rHor Shhne v. Prilish and Afruan Steam yarUfation Co., Ltd. 

1 so-n o ; S’aW/r/r/f v. RussfU h. R. 2 Kfp -141 ; Orcatore.r v. Sharkle, 

- H H. 240 (where two auctioneers claimed coinmi.ssion in respect of 


the sale of the same house, and it was held that interpleader would 
the claims were not for the same thing). See ji. 580, post. 


not lie as 


Subject- 
matter of 
proceedings 
must be in 
possession of 
the applicant 
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Interpleader. 


given. 


Litigation 
must be either 
actual or 
threatened. 


The claims 
must be real 
and adverse. 


CaseVin specific article or fund, since he has to satisfy the court that 

which Relief ti ^ to pay or transfer it into court or to dispose of it as 

may be ^ <'‘r ‘he poesee- 

sion he may be denied relief even though he undertakes to pay 

over the value to the party found to be entitled (^). So also if, 
after receiving notice of adverse claims to goods, he sells them, and 
disposes of a iiortion of the proceeds in accordance with the direc- 
tions ot one of the parties, he may disentitle himself to relief (a). 

(vii.) Actwii mKst he Pending or Expected, 

1162 . To entitle a stakeholder to relief it is essential that he is, or 
expects to be, sued by two or more parties {h). It is not necessary 
that be be actually sued (c), but there must be some real founda- 
lon 01 t le expectation, A mere anticij^ation, without any intima- 
tion having been received, is not enough (r/). Where, there- 

1 knows that the rival claims are about to be 

se e by litigation between the claimants he cannot get relief 
y intei pleader (r). So also where the allegation that an action 
IS neatened is known to be groundless, interpleader proceedings, 
u commenced, may be dismissed ^yith costs (/). 

(viii.) Xecessitij of Peal and Adverse Claims. 

1163 . 1 0 entitle a stakeholder to relief it is essential that the claims 
made upon hiin should be at least two in number and should be 
adveise(^). Ihe conthct between the claimants must be a real 
one, so that where the applicant is not under any obligation to one 
P claimants (A), or where he can, without incurring any 
labiht}^ pay the^ subject-matter of the claim to one of the 
c aimants ( 0 , he is not entitled to relief. A mere ju’etexfc of a 
connicting claim is not suflicient, and the court must be satisfied 
that there is a question to be tried (A). The claims must be adverse 
in the sense of being claims to the whole or part of the same money 
01 g’^ods or thing. They may arise out of the same transaction 
and still be so differe nt as to prevent relief being granted (/). 

(;0 Seep. 594, pos^. 

(7) Pun'ett V. Anderson (1816), 1 Mer. 405 ; Jlenx v. Bell (1833), 6 Sim. 175. 

(5) R. S. C., Ord. 57, r. 1 (a). 

(c) Ibid.; Morgan v. Marsack (1816), 2 Mer. 107. 

; ) 2 Hod- 107 : and Sharpe v. Pedman (1837), 

^ (where it was held that somethin- more must appear 

"f the application than that some third party -was 
. i ^ where no intimation of such an intention had been given, and 

It was not a necessary consequence of the facts that he should sue). 

ylCPf" y. Hammond (1854), 5 De G. M. & G. 320, C. A. 

/) Coo/.- V. Iwsslyn {Earl) (1861), 3 Giff. 175. 

(y) B. S. C., Ord. 57, r. 1 (a). 

(/f) East India Co. y. Edn-ards (mi), 18 Yes. 376; Wright v. ir«rd(1827), 

4 Buss 21o ; Glynn y. Locke (1842), 3 Dr. & War. 11. 

{i) Myers y. L mUd Guarantee and Life Assurance Co., United Guarantee 
md Lite Assurance Co. v. Cleland (1855), 7 Be G. M. & G. 112, C. A., per 
J-CKNEK, L-J.,_at p. 12( ; see Cook v. Ltosslyn (Earl) (1861), 3 Gitf. 175 ; Deshoruugh 

' ■ ,, f (mortgagor and mortgagee). 

( .-) Cochraue v. O'Drien (1845), 2 Jo. & Lat. 380, 389. 

(/) Greatorex y. Shackle, [1895] 2 Q. B. 249. 
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(ix.) Exampks of Relief. 

1164. Pxelief has been given to the obligor of a bond when sued 
by executors of a will, when a claim was also made by trustees for 
a legatee under the will (w) ; to executors of a debtor wlien the v hole 
debt due was claimed by one party, another claiming a part of it, 
and a third claiming jn respect of a lien for costs (//;; to a tenant 
for life where conflicting claims were made as to a charge on his 
interest (o) ; to acceptors^ of a bill of e.xchange sued by the holder 
after notice from a third party not to pay on the ground of 
fraud (7)); where actions have been brought against an acceptor 
by two persons claiming to be lawful owners of a bill (7), or 
where the proceeds of sale of a ship in the form of a bil’l of 
exchange in the hands of a third party were claimed adversely bv 
two claimants (r) ; to warehousemen or wharfingers sued by the 
holder of a warrant for delivery of goods, after notice by the con- 
signor not to deliver on the ground of fraud or other grounds (*■) ; 
to a debtor, sued by the assignee of debt after notice of adverse 
claim from the trustee in bankruptcy of the assignor (t) ; to brokers 
where goods or the proceeds of their .sale were claimed adversely («) ; 
to a purchaser of goods, sued by assignees of the seller, a factor for 
sale, who became bankrupt subsequently to the sale, and a claim was 
made by the consignor of the goods to the factor {h ) ; to bankers 
after receipt of notice- by a person alleging himself to be the 
husband of a depositor, not to repay the money to her, and of notice 
by the depositor that she disputed the marriage and had instituted 
criminal proceedings (c), and where the deposit was made by a 
married woman representing herself to be a widow, and claims were 
made by her husband and a transferee (d) ; to insurance companies 
where the policy moneys were claimed by two or more claimants (c) ; 


See 


{m) Wriifld V. Ward flSiiT), -1 2\6. 

(u) Jones V. Thonins (lNo-1), 2 Sm. & (>. 18(j. 

(o) Vifriiniix, Kvry/i/,/ ( 1801 ), ;i() 23cav. (m. 

(p) Gerhard v. Moniaijut .O Co. 38 1\. TO. 

( 7 ) Jdpan V, >S’(We (is-io), 0 Dowl. 103 . 

(/•) Gihhs V. Gihbs (l 8 oS), 0 AV. li. 415. 

(6-) Jthnhoroipih V. N?. Kalharlne's Duck Co. (1878), 3 C. P. D. 450, A. .-cc 
uU) Mason y. IlaniUtoh (1831), 5 Sim. 10 ; ('ranMuif/ v. Thornton (1837), 2 Mv. 
cy Cr. 1 ; I'. r parie Merseij lJucks and Ifarhonr Board, [iSOOl 1 O. 13 540 (’ * 

l)e Roihschihl Fn-n-i v. Morrison, Kekewirh a- Co., U <h 'Cnris it' Jis 

'"'“"if' 'd Fra,„e v. , S',,,,!,- (Into), ei U. B. I). 700, C. A. 

(0 le Ildton, Lx parte March (1802), 07 L. T. 504. 

IMJ , (X '>!*• IK 

(5) Johnson v. Sham (1842), 4 Man. Sc G. 010. 

(r) Creliiu V. Leifland (1842), 0 Jur. 733. 

{d) Costel/o V. Martin (1807). 15 AV. P. 548. 

(l«40), 5 Hare, 314 ; Prnderdial Assnrarae Co. v. Thomas 
(IbOi), 3 Oh App. ,4; Be llaijcock's Potie,j (1870), 1 Ch. I). 611, 010. lu 
Deshoromjh v I/arrts (1855), 5 De O. M. & G. 430, it was held that a bill of iiiter- 
pieauer would not lie by an in.surance company a-ainst the assi^>nee for value 
ol a policy taken out by the assignor on the life of another by whom on tlie death 
01 the assured the moneys were claimed, and u^raiost the ollicial assic>noes of the 
assignor who had .since become bankrupt, because the a^-ignor had no title 
im tlie title of the assignees m bankruptcy was subordinate to that of the 
assignee foi value. It has been held that a bill of interpleader in ecjuity by the 


Sect. 1. 

Cases in 
which Relief 
may he 
given. 

Cases in 
which relief 
has been 
granted. 
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Cases in 
which Relief 
may be 
Given. 


to stockbrokers, transferees for sale, of shares 
person other than the transferor (/). 

Sub-Sect. 3. — Sheriff's Interpleader^ 


claimed by a 


Relief under 
the Inter- 
pleader Act. 


(i.j In General, 

_ 1165 . No substantial relief was afforded to sheriffs (7) by way of 

r Interpleadei Act (/O. 

applications by sheriffs, and at first were disinclined to allow them 
costs, as they were considered to be sufficiently assisted by the 

^ f ^^'^rned, too, that ipli- 

ft ^ Interpleader Act(/() would not be considered as 

a matter of course, but that it was their duty to make careful inquiry 
into the matter, and that it was only when there were conflicting 
cla ms M Inch they could not decide for themselves that they were to 
seek the assistance of the courts(/,). In considering the earlier 
cases decided under the Interpleader Act (/i) this leaning must be 
1)01 ne in mind, since, in some respects, the present practice is almost 

E. originally prevailing. But on the other 

naiKl, there are circumstances under which the court may still 
letuse to exercise its discretionary power in the sheriff’s favour. 


Landlord's 
rif^ht to rent 
owing by 
execution 
debtor. 


(ii.) Claim laj Landlord^ 

sheriff who, in levying process, is met with a claim by 

^1 lent, cannot interplead unless the landlord is first 

paic ( ) noi does interpleader lie under any conditions to deter- 
mine e iil^fs of the execution creditor and the landlord claiming 
lent, since the landlord does not claim any goods, chattels, or their 
jnoceeds, as being his own property (m). Interpleader may, however, 
le V leie iiaud or collusion between the landlord and the execution 
c e 01 IS alleged (a). ■\A here the goods seized do not belong to the 


would not lie where suits had been instituted in the Court of 

rnutni',', i'” f" ground, taifr aim, that the proceedings were not against the 
captain, but against the ship. ° ° 

C. A.; see SahUdch v. 

f (It'hO), L. E. 2 Lq. 441 ; blit .«ee co)(tra. Love v. (IflKS), .'i Madd. 

m 1 f "fwa-r’ S"i^iin'i--« A.XD B.uliffs. 

{h) ^tat. (IWl) 1 A 2 XVill. 4 , c. 58. 

;) (1S35), 3 Dowl. 040. 

.■) Ihslmi> V. Iliaxman (1833), 2 Dowl. 106, 107. 

fl833W w! c- 18), .«. 1; Clarke y. Lord 

Cfl) fi, [18,)4J \\ ^. 6 ; ) rapper v. 11 eraer { 1 883), Cab. & El. 152. As to the 
S-mo r. -n t! removal of the goods, see llmihes v. 

.'^ T r ^ RxKrrnox, X'ol. XIV., pp. 

4,0 ’ " ■ 1 ! ?^*^i f-EXAXT. As to the effect of outstanding rent upon the 

shenff s right to levy, see title Exec ttiox, Vol. XIV., pp. 51 , 53. As to the 

landlord s right when bankruptcy supervenes, see titles B.vxKin-rxcY axd 
I xsoLX EXCy, X ol. II., pp. 291, 292; Disthess, Vol. XL, p. 176. 

(m) Lafewan y I'arnsvarth (]86()), 29 L. J. (ex.) 365. 

[n) looks y I'lnhij (1821), Eowe, 426; see Xiron y. Wilks (1859), 4 &. 

Jur. (x. s.) 242. ^ ' 
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Sfxr. 1 . 

Cases in 


tenant, but are the property of a claimant, and the sheriff pays over a 

part of the proceeds of tlie sale to the landlord Avho claims his rent, ... 

instead of paying the whole of the proceeds into court under the order which Relief 
for sale, he may have to pay it again to the claimant on the latter 
establishing his claim _ui)on the trial of the issue, as payment to the 
landlord of the execution debtor is no answer to the claimant (o). 


given. 


(iii.) Cki ini htj Morftjntjte. 

1167 . ^ Under the Interpleader Act it was held that the sheriff was iu 

not entitled to interplead where he had seized growing crops on 

laud in the possession of a mortgagee, since the mortgagee’s claim 
was paramount to that of the execution creditor, and there were 
therefore no contlicting claims (p). Ihit this does not aj^ply to a 
mortgage of chattels by way of a bill of sale(Vyj. 

( i V. ) Pa rt n t rsh ip I 'roperty. 

1168 . Interpleader proceedings do not lie where the property in 

dispute is partnership property and the claim involves the takin" of 
accounts (r), ° 

(v.) II it!i<iraii:al by Sberit)'. 

1169 . AMiere the execution creditor gives notice to the sheriff or 
his officer that he admits the claim of the claimant, the sheriff mav 
thereupon withdraw from possession of the goods claimed, and cilTua'i-'' 
may apply for an order protecting him from any action in respect iht- 
of the seizure and possession (.v). here, however, without any 
such admission by the execution creditor, the sheriff on meeting 
with a claim either withdraws without seizure (t), or seizes and then 
withdraws simply (a), or delivers over all or part of the goods (/;) 

01 pays over the iiroceeds to one of the parties (c), he may be 
refused relief, nor will an offer to bring the amount into court 
necessarily entitle him to the relief (d). 


mav 


(o) White V. Jiindead l.'i C. 13. ;J04. 

[p) nuiu,p V. Ilinj-.inun (18;i3}, 2 Duwl. !(>(>, 1(37 (where the sheriff had to 

pay the C().sts, us it was held he had no ;;rouiids for comiii" to the court foi' 
reliel); see also Mnn/oc/.- y. Taylor (18-10), 8 Scott, 004 (where a defendant 
was sued lor rent and was i,dven notice by a mortgagee not to nay the rent 
to the plaintiff ; on the mortgagee declining to appear, the coui't ordered 
each party to pay his own costs of the application for relief) 

(v) See title liiLLs oi-' S au;, VoL llL, p, (i2 ; and p. 004, no./. 

iX) V. (18.4.}), 4 L»owI. 400: Anon,, [187o] AV. X. ‘^04 ■ «ee 

'/ ( u WP n 1"'-'-’ I'Airr.XElt.sillp. 

L. h o,, V. IbA. It was foruierly huld that where a sherffi had 

seized goods which were clamied by a third party, and the execution creditor 
admitted the c airn ami withdrew his execution, the sheriff was not entitled 
to apply tor relief tor the mere purpose of protecting himself from an action, 
mnee, having withdrawn from possession, the whole matter was at an end 
(J/uore V. 7W-m.(lS94), 44 W. R. 245. following KM v. Almond (1842), 

" ‘d L. T. 240, C. A.). 

0 J^olton V. Uuntrip (1847), G Dowl. 140. 

«} Cnunp V. Day (1847), 4 V. B. 7G0. 

i A - Bowl. 491 (delivery to claimant). 

V Bowl. 259 (payineiittoexecution creditor) ; Anderson 

(1884)^*^Cab claimant) ; see Cropper v. H'd/’yar 

('i) Inland v. Btishdl (lS3(j), 5 Dowl. 117. 
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Sect. l. 

Cases in 
which Relief 
may be 
given. 

Relief may 
be refused 
where sheriff 
in fault. 


Under-shcriff 
must not be 
a claimant 
or acting 
for one. 


■Claims must 
be real and 
adverse. 


(vi.) Dijjiculhj arising from Sheri fs own Ad. 

difficulty arises from the sheriff’s own wrong- 

he coui{ /u? Ztf ^ pointed by 

where he ierff TZ 

sheriff IS guilty of negligence in not having a deputy for the receipt 
iieglfgMce (1) ' V mek 

(vii.) Under-Sheriff ading for Claimant. 

behih ‘oH as such on 

that he 1 ? as against an e.xecution creditor, but the fact 

al sence of sufficient, in the 

the exeLt on n, flT’ °i conduct, or anything to prejudice 

him ’ in nS L P v'®" """ccutioii of the process entrusted to 

as solieif-nr mo ^ Creditors for whom he has formerly acted 
to ofclipr orpff Pi'oceedings, or gives information 

eh»rift“' ^'*'“‘‘'’8 »'■ flcloyiiig the execution creditor's rights, the 

eSd L iXTlad'otr"'”” ““ 

(Vlii.) Kccessifg of Ileal and Adverse Claims. 

0 rpol^'nn^ is necessary that the claim made by the third party be 
snffieipiif . dc^c alarm that a claim will be made is not 
lippn PA niere notice that bankruptcy proceedings have 

Tti o„T,i;'“f!’<r)- B"l » cl>eriff may be entitled to relief 
will initom 'f ®kviously bad, unless tile execution creditor 

ni y im (q) ; so, also, if the claim bv the claimant be not 

V 

[Zi V-C., in Tnfion v. Harding (1859), 6 Jur. 

at p'; 708. ’ ^ (1856), 11 Excb. 704, ;;er Aldeksox, B., 

2 M. & W. 203. 

/) Jfsse/t V. Sast Anr/han Rad. Vo. (1850), 3 Alac. & G 104 

tel l .,’,d pies),. "» (iseo;, es Her. 

(0 ( 18.34) 3 Dowl. ISO. 

(Jirl, per roLLWK,^c!'K,’ J/p.' S24)’. a stricter practice prevailed 

js(’“k I (Ifte). >1 r- («■ »■) 

(m) Ostler v. Bower (1835), 4 Dowl. 605. 

{/() Compare p. 586, ante. 

(o) Isaac V. Spihburt/ (lS;i3), 2 Dowl ^11 

[p) Benthj y. Hook (1834), 2 Do^yl. 339. 

(7) Allen V. Evans (1833), 3 L. J. (ex.) 53 


t 
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Shot. ]. 

Cases in 

which Relief 
may be 

given. 


adverse in the sense that he claims the money or goods as helon^in" 

to him(r) Questions of priority of time between different execu^ 

tion creditors are not such claims as would entitle a sheriff to 

interplead (s) but where there is in addition to the question of 

piiority a claim against both execution creditors, relief niav I>p 
given (a). ^ 

(ix.) JrfKa/ Setzif?‘e not rmctmiry. 

1173. Relief m.y be given when the money, goods, or chattels are 

taken or intended to be taken ” (/;) in execution under any 
process (c). -r 

The fact that the goods, money, or chattels are in the possession 

of the execution debtors trustees under a deed does not prevent 
a sheriff from applying for relief (d). ^ 

(x.) Suhject-matUr of Interpleader. 

1174. The sheriffmay apply for relief by way of interpleader where m ■(, 

?o beTabe,r?n e "7 ^^^ended 

to be taken in execution, under any process, or to the proceeds or 
value of any such goods or chattels ff). 

AVhere the claimant pays out the sheriff under protest, the monev 
so received by the sheriff is “ the proceeds of goods taken in execu^ 

execution '' (fl^ 


Relief may 
J>e t'ivcn 
tlH'Uiilj money 
or floods not 
actual! V 
•seized. 


1 

though paid 
out by 
cdaiinant. 


(18T7) 37 L. T. 339 (where au execution was issued Pv 
execution and for the return to the writ while the 

rW l"" 77!^’ the defendant itld' 

fee' p° - ‘no ion.:; 

(ff Salmon v. James (1832). 1 Dow], 3G9 (where durin^the time the ehe.tfF 
already m possession for one execution' creditor hi yecih eT otLr t j f 
notice tk'it the first execution creditor was not entitled to aU the poods) • Ih,,, 

iit's i krtr .7,; “,r. a s <'?7 - 

(a) Slowman v. Hack (1832), 3 B. & Ad. 103. 

yO Ihe words quoted are those of R. 8 C Ord ^7 r i n \ 
taken from the Inteqileader Act (stat. (1.S31) 1 &2 Will d’e *58» fn 

p. o81, ante), under which it was hold that whnvp ^ 

7k:”L is, SSSk! r- "7 - 

('■) B. S. C., Ord. 57, r. 1 (b). 

(l'®^3). 2 Dowl. 292. 

(e) E. S. C., Ord. 57, r. 1 (b). 

(/) Smith V. Critd, field (1885), 14 Q. B. D. 873, C. A. 
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Interpleader. 


Sect. 1, 

Cases in 
which Relief 
may be 
given. 

Sheriff may 
withdraw * 
and need not 
interplead. 


lu general. 


Absence of 
personal 
interest 
except for 
charges or 
costs. 


(xi.) Sheri^ not comiielled to Interplead. 

U75. A sheriff is not obliged to interplead where an adverse 
claim made to the goods seized is disputed by the execution 
creditor. Thus where the sheriff seized goods, and, upon a third 
person claiming them under a bill of sale, withdrew from possession, 
although, had the goods been sold, they would have realised more 
than sufficient to pay the claimant, it was held that the sheriff was 
entitled to withdraw, and was not compelled to interplead, and that 
the statute (p), which gave a power of sale to the court, had not 
made any difference in the sheriffs duties in this respect (/(). 

Sect. 2.—ComUtions of lielief. 

Sub-Sect, 1. — No Interest. 

1176. Certain conditions jirecedent have been attached to the 

ajiiilicant, whether stakeholder or sheriff'. 

ihe applicant must satisfy the court that he has no jiersonal 
inteiest 111 the matter in dispute other than for charges or costs (i), 
that be is in a real position of impartiality between the claimants (/.•), 
and that he is in a position and willing to dispose of the subject- 
matter of the disjiute as the court may direct. 

1177. ihe foimei condition was at one time successfully pleaded 

against an applicant who was liable as the maker of a promissory 

note on the ground that it was a matter of interest to him to know 

0 whom he was to pay over the money (Z). So, also, it w'as said 

that where the applicant had entered into a contract with one of the 

c aimants, or claimed in respect of a lien, he was interested in the 

subject-matter of the suit (w). At a later period, however, relief 

was allowed, although the applicant had a lien for freight and 

storage, or warehouse charges or commission, on the subject- 

matter ni dispute (h), or was agent to or bailiff of one of the 
claimants (o). 

io bai an applicant at the present day he must have in some way 


(y) Common Law Procedure Act, 1860 (23 & 24 Yict c 1‘>G1 « 1“’ freoealed 
and replaced now by li. S. C., Ord. 57, r. 12) liepeaiea 

p‘‘T‘ C. A.; see Zoudon and 

lutm-p^ead^^ ^ expression of his intention to 

'if; a ■. -«<»« 

(A-) 1!. S C., Old 57, r 2. As to the filing of an affidavit by the defendant 
m amwei to that ol the plaintilf, see Manby v. llvlinson (ISGO),"^ 20 L. T. 385, 

(/) Newton v. J/oody (1839), 7 Dow], 582. 

M is.'A fi' 1 C. B. (X. s.) 515; Braddkky. Smith 
(1832), 9 Ling. 84 ; Crawsha^jy. Ihomton (1837), 2 My. & Cr. 1; and see p. 583, 

{n) Cothry. Bank of Emjland (1834), 2 Bowl. 728 ; Harwoody. Betham (1832), 

rn'^' V. St. Katharine's Dock Co. (1878), 3 C. P. D- 
oO, C. A. ; Best v. Hayes (1863), 1 H. & C. 718, overruling Mitehell v. Haijne, 
supra ; see 1 ates v. tarehrother (1819), 4 Madd. 239. 

(o) Ste p. 583, ante. 
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identified liimself with one of the claimants in the sense that it ^ect. 2. 
makes a difference to him which party succeeds, although he will Conditions 
not be refused relief merely because he has a natural affinity for one of Relief, 
side^ rather than the other. "Where the applicant has taken 
an indemnity from one of the claimants (p), or where he has 
entered into an agreement with one of them, the effect of which is 
that he will have to pay over less if that party succeeds (q), he has 
by his interested conduct precluded himself from obtaining relief 
by way of interpleader. The objection that the applicant has 
taken an indemnity from a claimant cannot, however, be raised by 
that claimant (r). 

It is a matter of commoii practice for the costs and charges of 
an applicant, Avhether sheriff or stakeholder, to be payable out of and 
be made a first charge upon the subject-matter of the dispute (-v). 


Srii-:>ECT. 



L'oll union. 


1178. The second condition is that the ai^plicant does not collude 
with any of the claimants (/). It is difficult to draw a clear line 
between interest and collusion. The terms are frequently used 
together, and the definition of collusion, now accepted and followed, 
is one which necessarily implies some identification of the interests 
of the applicant and a claimant. “ Collusion” as used in the rule 
does^ not necessarily imply anything morally wTong. It means 
playing the same game as one of the parties (a). Therefore, where 
the applicant has bound himself with one of the parties to do 
whatever he properly can to defeat the claim of the other, he is 
colluding with that party (h). The trial between the two claimants 
is thus no longer a contest between two claimants, whom the appli- 
cant leaves to fight out felieir disputes, but it is a contest in which 
one of those combatants has the weight, interest, and influence of 
the applicant himself (r). 

Where the applicant has placed himself in the position of 
being sued at tlie request, and with a view to the interest, of one of 
the claimants, he is colluding with him wuthin the meaning of the 
rule, though not in any offensive sense of the word id). 


(/d Tvrkcr V. Morrin (18:12). 1 Dowl. (5:i9 ; compare (ifwhioney. Whitf (183G\ 
1 liodg. Thompsun y. Wripht (1884), i;j U. 13. 1). 6:32; the <Hrt,un o± 

Williams, J., at p. 0:34, as to the rule relating to collusion is not uow 
good. There are old cases in which it was held that the sheriff was entitled 
to interplead notwithstanding that ho had asked for or had refused an indemnity 
{In-Vff V. Chanifuteijs (18:34), 2 Dowl. 4.34; see also Crusshf v. Elnrn (1835), 
1 Har. & W. 21(i; Harrison v. Forster (1830), 4 Dowl. '558; Filiston v. 
Jkrrijmon (1850), 15 d B. 205 ; v. Fnit (1860), 5 Ir. Jur. (x. s.) 130). 

(y) Mnrietta v. SonH American etc. Co., Ltd. (1893), 02 L. J. (q. li.) 390, 397, 
398. 


(/') Thonipsou V. Wrifjht, supra; see also cases cited in notes (k), (/\ p. 590, 
ante, V / V / r 

(s) See Aitenhoronffh v. St. Katharines Dock Co. (1878), 3 C. I'. D. 450, 
C . A., per Brktt, L. J., at p. 460 ; and see p, 621, nost. 
it) R. S. C., Ord. 57, r. 2 (b). 

(a) Mnrietta v. Sooth American etc. Co., Ud., supra, per WiLLS, J., at p. 397, 

and per Charles, J., at p. 398. 

(5) Ibid. 

(c) I bid., per Charles, J., at p. 398. 

(d) Belcher v. John Smith (1832), 9 Bing. 82. See also Kelson v. Barter (1864), 

H.L. — XVII. Q Q 


Meaning of 
*• collusion.” 
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Sect. 2. 

Conditions 
of Relief. 

Applicant 
must be 
willing and 
able to bring 
subject- 
matter into 
court. 

Rule in 
equity. 


Whole 

amount must 
be brought in. 


Practice in 

sheriff's 

interpleader. 


Sheriff need 
not make an 
affidavit. 


Sub-Sect. 3. 


'W ilhwjnm and Ahility to dispose of Suhjed-rmtter as 

Court directs. 


1179. The third condition in the granting of relief is that 

“etaySct it 

nf '^‘erpleader should bring the subject- 

the subject-matter had to be brought into court ('/’), unless the 
court ordered otherwise (p). ’ 

Where the subject-matter of the dispute is a chose in action 

the equivalent to payment in 

0 which fb Soods or chattels, 

to wliicli that process is applicable (Ii). 

sbmibf’bp^on ^yecessary that a stakeholder applicant 

a' n^-t n? ft, i^efore the adverse claim was made, paid 

a pait of the sum claimed to the other claimant (/). 

^ i®, ordered to sell the goods seized and 

pioceeds into court unless the claimant jiays their value 
com 01 gives security for that amount. But where the 

SfTn transferred to the county court (k), the sheriff is 

often diiected to remain in possession of the goods subject to any 

oidei made m the county court after the transfer. A sheriff is 
never directed to bring the goods into court. 

Sub-Sect. 4.~Eridence as to Fulfilment of Conditions. 

1182. As a rule an affidavit is sufficient evidence, but other 
evidence may be required (/). 

Though the rule requiring evidence seems to aiiply in terms to 

j\ 01 liim, as a general rule, to 

thoS it Vmilf ^ I"'-*®*'®- there might be facts which, 

had not defipa shown “that the applicant 

of coHusion “ f -fi" liave established such a case 

claSnrwLrP tip to relief). As to collusion by the sheriff with 

parties, see p. 590, antT ® °*®‘' 

The affidavit in support of the application in 
the case of a stakeholder applicant should state the specific sum or goods in his 
hands which are the subject of the adverse claims (Butler v. (1^^^^), 3 K J. 

(/) See Meux v. Bell (1833), 6 Sim. 175. 

, (18-6), 3 Russ. 556 (where the court ordered the money 

brought in by the plaintiff to the bill to be paid to a person who had authoi-itv 
from the defendants to receive it). 

(//) Bohinsoii V. Jenkins (1S90), 24 Q. B. D. 275, C. A., per Fry, L J at n 279 
i) Ato V. 6V% (1834), 3 Dowl. 143. ^ at p. 2/9. 

(A*) See p. 607, jiost, 

(/) R. S. C, Ord. 57, r. 2. 

(m) Ibid. 
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as a genera! 
rule be made 
by applicant 
himself. 


Rule where 
applicant 
a company. 
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support his application by an affidavit denying any interest or 
collusion, and where he does file such an affidavit the'costs thereof 
may be disallowed («)._ His proper course is to wait to see if, 

affiTa°vit(or^^^*^°”^ circumstances, the court requires such an 

'^pl’cat^ons for relief by persons other than sheriffs, 

5n ™ applicant himself (;>) : 

an affidavit by his solicitor may be held insufficient (m. 

_ An applicant resident abroad was, however, allowed to file a bill 

111 equity upon an affidavit by his solicitor, subject to the ri"ht of 

the defendants to demur on the ground of insufficiency (/•)“ and 

where severa applicants were resident in different parts of the 

countij , a bill was allowed to be filed upon affidavit of the solicitor 

applicants themselves 

^\oula make afhdaiits as soon as possible (a), 

‘‘JPP^icant is an officer of a company, authorised 

nnf . \ officer must state 

not only that he himself has no interest and does not collude, but 

iio^'i, te. P I" the company has 

no inteiest and is not in collusion with the claimants (i). AVhere 

^ company, an affidavit made by its 

solicitor who had had the conduct of the transactions which led to 

the litigation was held sufficient though, strictly speakino- it 

ought perhaps to have been made by the secretary of the eompany’(c). 

U here the applicants were a firm, an affidavit by two out of the 

four partners was allowed (</). 

Sect. d.~The Claim. 

Suu-SECr, 1. — JHiO matf he Clainutuf.s, 

(i.) In dtneraL 

1185. Any person may be a claimant who is in a position to Tn.inn.„c f 
maintain an action (c). Thus, there are instances of claims by claimants.” 
infants (/ ), marnec i w omen (//), cc>ituh que truHtent, though the 

(>i) Hfovkcr V. Ib q^erUj (1K92), 07 L T ‘>1 ^ ’ 

•v“ its rirS'- "■ i 

v! WooZn i S ' 1 ^ iJowi. OO!) ; 

neiia“'’- by claimant himself 

!> YsT Hi i^ee, however, ]Vebsterv. Delafield 

" ^'“/'^'C1«.S0).0S L. T. Jo. S..! (affid/vits 

(r) Larahrie v. /Irotru (1857), 1 De G. & J. 204. 
a) iYr/s«n v. Darter (18C4). 2 Hem. & M. 3:H. 

[b] Dxynold v. Amlland (1840), 11 Sim. 2;i. 

U) h-mt Soidbern and Western Rail. Co. v. Corrij (1807), 1 I E Eq ‘'25 
d) Glorer v. Reijnolds (1807), 10 L. T. 84. ^ 

It rv title Action, Vol. I., p,,. n et se<]. 

& xvi ■«» title 


Q Q 2 
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Interpleader. 


Sect. 3. 

The Claim. 


Whether 
interpleader 
lies if Crown 
a claimant. 


Residence out 
of jurisdiction 
no bar to 
relief. 


trustees were not joined (h), administrators, executors, or trustees of 
a settlement (0, a person claiming alien on the subject-matter in 
dispute (/l), an agent who had leased goods to the execution 
debtor (Z), a liquidator of a foreign company (w), the representatives 
in bankiuptcy of the debtor (??), a trustee under a deed of assign- 
ment for the benefit of creditors (o), debenture-holders, where the 
pioperty seized was the property of the company {p), a receiver 
appointed by the court (r/), and an equitable mortgagee (r). 

The execution debtor may be a claimant where he claims as 

executoi or trustee for some other person, and not in his own 
right (s). 


(ii.) 'Phe Crown, 

1186. Where a claim was made on behalf of the Crown, adverse 
to that of another claimant, the stakeholder was in equity 
entitled to file a bill of interpleader making the Crown one of the 
defendants to the bill, since the Crown necessitated the proceedings 
by contesting the applicant’s right to pay the other claimants (t). 
In an earlier case the common law courts refused relief where the 
Crown was claimant, on the ground, it seems, that the Crown could 
not be a party under the Interpleader Act (^t), as an order for 
costs might have to be made, and such an order is never made 
against the Crown (v). Costs are, however, now frequently given 
against the Crown, and this objection would probably not be suffi- 
cient at the present day to bar an applicant from obtaining relief 
in a proper case (a). 


(iii.) Parties oat of the Jurisdiction, 

1187. In the cases in which the court has jurisdiction to order 
service of a writ out of the jurisdiction {b) it may order service of 


(//) .Sc/i7'oec/er v. Hanroit (1873), 28 L. T. 704. 

(/) Bradley v. Janus (1876), 10 I R. C. L. 441 ; Fenwick v. Laycock (1841), 

2 Q. B. 108 ; Burke v. Iloatledye (1851), 3 Ir. Jur. 148 ; and see title ExECUTOiis 
XND Admixistratoes, Vol. Xiy., p. 330. 

(k) Ford V. Baynton (1832), 1 Dowl. 357; Boyers v. Keimay (1846), 9 Q. B. 
592; Jones v. Turnbull (1837), 2 M, & W. 601. 

(Z) Green v. Stevens (1857), 2 H. & X. 146. 

(7n) Levasseur v. Mason and Barry, [1891] 2 Q. B. 73, C. A. 

(n) Jones V. Turnbull, supra; Bradley v. James, supra; Bird v. Mathews 
(1882), 46 L. T. 512, C. A. ; Dihb v. Brooke dc Sons, [1894] 2 Q. B. 338. 

(o) Adnitt V. Hands (1887), 57 L. T. 370. 

(p) Davey Co. v. Willunyison Sons, [1898] 2 Q. B. 194. 

Iq) Purkiss V. Hollarid (1887), 31 Sol, Jo. 702, C. A. 

(r) Usher v. Martin (1889), 24 Q. B. D. 272. 

(s) Fenwick v. Laycock, supra. 

(Z) Beid V. Steam (1860), 6 Jui*. (x. s.), 267. 
hi) Stat. (1831) 1 & 2 Will. 4, c. 58. 

(v) Candy and Dean v. Mauyham (1843), 1 Dow. & L. 745 ; and see titles 
Action, Vol. I., p. 17 ; Constitutional Law, Vol. VI., p. 412. 

(a) For a contrary opinion, see Robertson, Civil Proceedings by and against 
the Crown, p. 610. 

(5) See Be Aktiebolaget Bobertsfors and La Societe Anonyme des Fapeieries de 
VAa, [1910] 2 K. B. 727. 
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any summons, including an interpleader summons or notice, on any Sect. 3. 
party or person residing out of the jurisdiction (c). The Claim, 


(iv.) Seceral Claimants. 


there are several claimants is no bar to 
relief being granted, the principle being that an applicant ought 
to be lelieved from the vexation attending the bringing of various 
suits against him {d) ■ nor is it an objection that all tlie claimants 
do not claim precisely the same amount (c). Moreover, the court 

has pov’er, in a proper case, to substitute one claimant for 
another (y ), or to add a claimant (^/). 


Relief may 
be given 
though there 
are several 
claimants. 


Sub. Sect. 2. — Itetfnin'tntats as to tlte 


etui I n. 


(i.) Xeressitij of Writiiaj. 

^ claim is made to or in respect of any goods or How claim 
chattels taken in execution under the process of the court, it must must be 

be 111 writingy(/ 0 . ^ The wording of the rule is somewhat indefinite, 

as no piovision is made where the claim is to money or to the 

proceeds or value of the goods or chattels seized. It is submitted 

that in these cases also tlie claim should be in writing. 

No similar provision has been made where the applicant is a 
stakeholder. 


(ll.) Purfict'lars. 

1190. The nature and iiarticular-s of every claim must be stated 
vith such a degree of precision and certainty as to enable the 
execution creditor or oijposing claimant to determine whether or not 
he will peisist in bis claim, and to enable the court to form an opinion 
as to what order it ouglit to make (i). If interpleader proceeding's 
are commenced the claimant must be prepared with an affidavit ?n 


jM] F’’ r (August, 1909). See also Aitenharotajh v. i>t 

(ISM), 2 A es. A: 1! 4o, 411 ; Aaxf «,„/ || Imliu ])ork v. LiltleMe fl84S) 

I ILare, Oj ; Ian <ler huti iHitusimin v. Aslurimih d: Co ri.SS4l AV N 5S * 
i'ndiU Gtrande^ Vau HW./e (ISSJ), 12 U- B. D. 171; ( P,/ of J)ahifn Steam 
i mkH r 0 . V. oo^,ei\ [1«09] 2 1. B. SSI ; Jh„ry d Co. v. K,aj!vi/ (B»0V). July, 
C. A., not lepoi'ted. Lesidence out of the jurisdiction was formerly u bar to 
lehef, as there was no power t'> serve an originating summons out of the 
junsdietio.i {l at^n v. C.nnjMl (l,S4;j), 1 Dow. A; L. ;!97). As to when .service 
out ot the junsdictiou may bo ordered, see title Practice axu Pkoceduhe. 

Do p I'.JCC"' ^ ’ I'arehrolher v. Beale (1849), :i 

Do tx. A bin (,d, (where it was held that where the will .set up a case for delav 

as between two ot the deieiidants, but also set up the claim of a third, which 

was paramount to tho chums of the two others, it could uot be demurred to) 

(e) Ha,j!,urt v (.■nits (1841), Cr. A Ph. 197 ; Carr v. Ju/wards (1839), 8 Dowl. 
29 ; and see p. 5S3, ante. ^ ‘ 

(,/) IhlUsnn v./,7,«,o//er(1841), 9 Dowl. 250 (assignees in bankruptcy sub- 
stitutcd tor proyisroiial assignee) ; Lijdal v, Biddle (1830), 5 Dowl. 244. 

in) Brrd vy d/at/u-ira (1882), 40 D. T. 512, C. A. (trustee iu bankruptcy)- 

' in \ Xn ^ AVr (1843), 12 L. J. (ex.) 204.' 

yn) i\. o. L., C)rd. o7, r. IG. 


Nature and 
particulars 
of claim must 
be accurately 


given. 
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Sect. 3. 

The Claim. 


Where 
claimant 
desires to 
withdraw his 
claim. 


Application 
for relief. 


Practice. 

In London. 


support showing the nature of and giving particulars of his claim (/), 
and he may be bound by the particulars given therein (/;). 

A claimant cannot call upon the sheriff to deliver particulars of 
the goo J seized in order to enable him to prepare his claim (1). 

No affidavit is required from the execution creditor as to the 
nature and particulars of his claim (m). 


(iii.) WithdrawaL 

1191. A claimant who wishes to withdraw his claim must 

do so by notice in writing to the sheriff or his officer (n ) . If he 

withdraws after the issue of the interpleader summons, but before its 

return, the court may make such orders as to costs, fees, charges 

and expenses as appear just and reasonable (o) . If he withdraws 

betore the issue of the summons, he is apparently not liable for any 
costs ( pj* 


Sect. 4. — The Application. 


Sub-Sect. 1 . — Mode of Applying. 


1192. A stakeholder applies for relief by taking out an originating 
sumrnons (q), unless he has already been sued, in which case he 
may issue an ordinary summons (r) in the action. If he be a debtor 
with notice of the assignment of the debt and with notice that the 
assignment is disputed or of any opposing or conflicting claim, he 
may apply by originating summons (s). 

Ihe originating summons is returnable before a master (t), and 
a formal appearance need not be entered (u). 

_ In London an originating summons in the Chancery Division is 
^sued at the Writ Department of the Central Office, and in the 
King s Bench Division at the Summons and Order Department of 
that office. When the application is by an ordinary summons 
taken out by a defendant in an action in the Chancery Division, the 
summons is issued in the chambers of the judge to whom the 


J-P V. lock (1835), 3 Ad. & EL 315. The 

atticlavit i^hoiild be intituled in the oriprinal action where the applicant is a defen* 

0S44), 7 Scott (n. r.), 834; Levi v. Coyle 

(A) Hockey Evans (188j)j 18 Q. B. D. 390, C. A. (where the aflSdavit filed in 
suppoit ot a claim under a bill of sale alleged that there was due to the 
claimant a specific sum and interest at the rate specified in the bill. Held, that 
the claimant could not, after a sale had been ordered, recover from the sheriff 

a further sum for costs and charges, even though it was recoverable, as against 
the mortgagor, under the bill). 

(/) Baidy v. Krook (1891), 65 L. T. 377. 

(m) AnffKs V. Wootton (1838), 3 M. & "W. 310. 

\n) E. S. C., Ord. 57, r. 17. 

o) I hid. 

p) See E. S. C., Ord. 57, r, 16. 

((/) Fee, 10s. See also title Practice axd Procedure. 

(r) Fee, 35. 

(5) Judicature Act, 1873 (36 k 37 Viet. c. 66), s. 25 (6); see p. 584, ante. 
In such a case the court has no power to stay the action, as the application 
is not an application in the action {Reading v. London School Board (1886) 

16 Q. B. D. 686). ^ 

0 See title Courts, Vol. IX., pp. 66, 67. 
a) E. S. 0., Ord. 54, r. 4f. 
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action is assigned, and, if in an action in the King’s Bench Division, 
in the Summons and Order Department of the Central Office. 

If the applicant be a defendant to an action proceeding in a dis- 
trict registry (r), the summons must be issued there, returnable 
oefoie the district registry-, but, except in Manchester and Liver- 
pool, an interpleader originating summons cannot be issued out of 
a district registry, and a stakeholder ^vho has not been sued is 
therefore compelled to apply for relief in London (w). 

• applies for re ief by taking out an ordinary summons 

in the action in which the process has been issued, in the chambers 
ot the judge of the Chancery Division to whom the action has been 
assigned, or in the Summons and Order Department of the 
Cential Office, or in the district registry, as the case may be. 


Sect, i. 

The 

Application, 

In a <Ji.stnct 
registry. 


Application 
by sheriff. 


Sub-Sect. 

1193. A stakeholder who has actually been sued may make his stakeholder’s 

application immediately after service of the writ (a). Whether he has i^iterplcader. 
been sued or not, he must make it with due diligence, after know- 
ledge of the adverse claims, and at the peril of being refused relief 
altogether, or of being mulcted in costs if there has been undue 
delay. In ordinary cases it is too late to apply after judgment in 
the action, even though judgment is signed in default (6); but 
wheie the effect of an action at law was merely to ascertain the 
■qumitum of demand, the defendant could still obtain relief by bill in 
-equity upon the amount ascertained by the action bein<^ claimed 
by other parties than the plaintiff* at law (r). 

Mlieie the applicant, knowing of the adverse claims, allowed 
himself ^ to be sued by one of the parties, and advised the 
joindei in the action of the other claimant, instead of resorting to 
interpleader proceedings, it was held that he had forfeited the usual 
privilege allowed to an applicant in interpleader of getting his costs, 
and that he must pa}^ tlie costs of the successful claimant (d). 

1194. A sheriff or his officer, upon receipt of a claim, must forth- In sheriffs 
with (c) give notice thereof ( /') to the execution creditor, who within j^^terpleadex. 


((’) Sec title Coriirs, Vol. IX., pp. 70. 

(w) See Yearly Practice of tlie Supreme C'ourt, 1‘Ul, p. 803 
(a) Under the Interpleader Act (stat. (1831) 1 2 Will. 4, c. OS) (see note (/) 

I. oiil.aute) It was to be made after the declaration but before the plea. AVhen 


e 
was 


the deieudant twice obtained time to plead it was held that the apjilication wi 
not too late {Iku ^e.^ v. IkuJ,- uf Ikojiaud (1833), 1 Will. WolL & 11. oO). 

[h) ('onushv. Tanner (1827), 1 Y. & J. 333; Lurabn't v. JJrown (18.37), 1 
De G. & J. 204, C. A. ^ ^ 

(r) Hnmiltoa y. Marks (1852), 5 De G. & Sm. 038. 

((/) (Jrivkmore v. Freestim (1870), 40 L. J. (cH.) 137. 

(e) This means at the earliest time which is reasonably possible in the 
circumstances. 

{./ ) notice should be given to the execution creditor, not to liis solicitor, 

3-uthority under an ordinary retainer (as to which see 
title Solicitors) to engage in interpleader proceedings without further instruc- 
tions from his client {dames v. AWr/zW/ (1887), 20 U. 13. D. 1G4 ; compare De la Pole 

in G 1 't (I^G5), 29 Ch. D. 351, C. A. ; Austin v. Maenaniara tt* C'o. (1895), 
40 Sol. Jo. 71, 0 . A., as to retainer extending to an appeal: and see Callo/n y. 
jotinfj (1880), 00 L. T. 543), The notice must specify the goods claimed, unless 
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SECT. 4 . four days of its receipt must give notice (g) to the sheriff or his officer 

A 1- he admits or disputes the claim. If within that time no such 

— • notice is given to the sheriff by the execution creditor disputing the 

olaim, and the claimant has not withdrawn, the sheriff may apply 

ime. for lelief (//). He, therefore, may not interplead till after receipt 

of notice by^ the execution creditor disputing the claim or until 

after the expiration of four days from the receipt by the execution 

cieditor of the sheriffs notice (i). But after that time he must 

apply as soon as possible, as any delay causes additional expense, 

which may inflict great hardships upon the parties (k). 

0 fixed luie. Ihere is no fixed rule as to the time for making the application, 

except that the sheriff must apply promj^tly and within such 

time as in the circumstances of the case the court thinks 
reasonable (/). 


Sub-Sect. 3. — Service of Sinnmous. 

1195 . The summons must be served upon the execution creditor 
and the claimants two clear days before its return day. If the applica- 
tion is made by an originating summons, there being no action 
pending, personal service is necessary If the application is by 
a summons in the action, so far as the plaintiff or execution creditor 
IS concerned, service maj" be effected upon the partj^’s solicitor if 
he has one (//), or if not, then by leaving a copy at the address for 
service ^yitll a person resident at or belonging to such jflace, or by 
posting it in a prepaid registered envelope addressed to the person 


all those seized are claimed, and calls upon the execution creditor to admit or 
dispute the claimant s title thereto within four days after receipt of such notice, 
and leminds the execution creditor that if he admits the claim, and gives the 
notice of such admission within such time, he is liable only for fees and 
expenses incinred prior to its receipt by the sheriff (E. iS. C., Appendix E, No. 

28). The giving of the notice is a condition precedent to the sheriff’s apidica- 
tion {Daltoi, v. Ftiritess (ISbG), 35 Beav. 4G1). 

if Bor form, see E. S. C., Appendix B, No. 29. 

(//) E. S. C., Ord. 57, rr. IG, 17. As to notice admitting the claim, see 
p. 589, a)tte. 

(/) Isaac V. SpUshary (1833), 2 Dowl. 211. 

(A*) Look V. Allot (1833), 2 JJowl. 11 ; Tafton v. HariUny (1859), G Jur. (x. S.) 

X X « 


-tfw il'l"). Under the Interpleader Act (stat. (1831) 1 & 2 Will. 4, 

c. 58) (see note (/), p. 5S1, aide) there were many decisions laying down the time 
within wdiich a sheriff must make his application at the peril of being refused 
relief altogether (CW.* v. Alien, supra; Devereux v. John (1833), 1 Bowl. 548 
(posse.ssiou kept for several months. Held too late to apply for relief) ; Mutton 
v. louny (1847), 4 C. B. 371 (five weeks interval too long)), or having to pay 
costs if guilty of laches (Beale v. Oreiion (1837), 5 Dowl. 599 (application 
two months after claim made)). Several of the decisions fixed the early part of 
the term following that in which the claim was made as the maximum of allow- 
ance to the sheriff (7/eo/e v. Orei'ton, sujn'd). In llidijivayv. Fisher (1835), 3 Dowl. 
5G7, where the claim was made on the 23rd January, it was held that the 
application ought to have been made in the Hilary term, and relief was refused. 
An interval of three weeks has been held too long [Tti/ton v. Hardiny, supra), 
and an interval of eleven day.s held early enough {Skijtper v. Lane (1834), 

2 Dowl. 784). Under special circumstances a late application was sometimes 
allowed (Dixon v. Ensell (1834), 2 Dowl. 621). 

{m E. S. C., Ord. 54, rr. 4b, d, f (3). 

[n) E. S. C., Ord. 67, r. 7. 
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to be served at the address for service (o). The other claimant, not Sect. 4. 
having been a party to the prior proceedings, will not have given The 
any address for service, and it would seem, therefore, that personal Application, 
service is necessary unless waived (p). — 

Where a claimant has not appeared, and personal service has not 

been effected, an application for an order in favour of the execution 

creditor has been postponed to enable personal service to be 

effected (^?). On the other hand, where the execution creditor has 

not appeared, an affidavit of service on his solicitor has been held 
sufficient (r). 

Sect. 5 —The Order. 


Sub-Sect. 1. Li (ieneruL 

1196 . I pon the return of the summons, if the parties appear, Wajsof 
theie aie vaiious courses open to the master (s). In deciding tii^posing 
vhat he will do he is guided by the value of the subject-matter 
in dispute, and by the nature of the claims as set out in the summoSes' 
affidavits.^ He may either dispose of the matter summarily (/), or 
direct an issue to be drawn up and tried {u\ or order that a special 
case be stated for the opinion of the court (u), or order that the 
proceedings be removed to a county court (/>), or, where the applicant 
IS a defendant, direct that the action proceed but that the claimant 
be made a defendant in lieu of or in addition to the defendant (r). 

A\ here an order has been made upon an erroneous impression as 
to the facts, but has not been drawn up, the drawing up may be 
stayed and the matter reheard before making a final order (r?). 


Sl'B-Sect. 2. — Ao//-. I i>iti(n'ame of J*arties. 


1197 . Where a claimant who has been served (e) with an inter- 
pleader summons fails to appear, an order may be made declar- 
ing him and all persons claiming under liim for ever barred from 
relief against the applicant and persons claiming under him, but 

such an order does not affect the rights of the claimants as between 
themselves (/). 


Power to bar 
claimant who 
does not 
ap[>ear. 


(o) li. 8. C., Ord. 07, r. 2. 

{)>) IhO. 

(v) Ormhertv. 'Imrnseitf/ 1 L. J. fEX.) 110. 

(r) ThUlips V. >Sy)/’^_(lS02), 1 L. J. (ex.) Ilo. 

(s) This includes a district registrar where the proceedings are properly hein**- 
carried on in a district registry. The words used in the rule are “the court or 

^ fh 8. C., Ord, o4, r. 12, a master has the .same iurisdiction with 

regard to interpleader matters as a judge at chambers. “Court” means a 

'] o i“ <>])cn court, and “ a judge ” means a judge sitting at chambers 

, Lonaiiif [1S92] 1 Ch. ToU, 40:i, C. A.) ; see Bal-cr v. Oahs 

AA(«f///(lS84), 13Q. B. I). 807. 

(^) R. S. C., Ord. o7, rr. 8, 9. 

(/') /bill., r. 7 ; see p. 007, post. 

(a) R. 8. C., Ord. j7, r. 9 ; .see p. 010, 

{b) See p. 007, post. 

{() R. 8. C., Ord. 5i, r. ( j see p. Olo, post, 

{<f)lie Jtoberts, Evans v. Thomas, [18871 AV. N. 281. See title Judgments 

AND OUDEUS. 

(e) Service must be proved by affidavit before an order will be made {Phillips 
V. ibyjry, As to^ .service generally, sec title PiiACTiCE and PitoCEUUKK. 

(/) R. 8. C., Old. 57, r. 10 . This power existed before the Interpleader Act 
(stat. (IStil) 1 & i Will. 4, c. 58) (see note (/), p. 581, ante). In Jloihjes \. Smith 
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Interpleader, 


Sect. 5. 

The Order. 


No power to 
bar execution 
creditor. 


Where 
execution 
creditor and 
claimant do 
not appear. 

Where parties 
do not appear 
in stake- 
holder's 
interpleader. 


applicant is a stakeholder 

pvon, r ^ ^ ^ claimant, and not to the 

execution creditor, m a sheriff’s interpleader. 

Under the Interpleader Act (p) there was no power to bar the 

execution creditor upon his non-appearance, but the 

crpdffm f ^ ^ ^’ithdraw, and restrain the execution 

cieditoi iiom bunging an action against him (h). 

It neither the execution creditor nor the claimant appear, the 
roper order is that the sheriff shall sell so much of the gooL as will 

ind ^-'^penses, and costs, and abandon the execution, 

and that actions against him by either party shall be restrained (i). 


, 1 interpleader by a defendant to an action, where the 

phimtift in the action does not appear, the action may be stayed, 
and the plaintiff ordered to pay the costs. If the claimant does 
not appear, his claim against the applicant may be barred, and 
he may be ordered to pay the costs (,/). If neither plaintiff nor 
claimant appear, the action may be stayed, and the court may 

make what order seems just with regard to the subject-matter, out 
ot Mhich the applicant will be allowed his costs. 


feUli-SECT. 3. — Stat/ of ProcecfUnfjs. 

IppHcant for ^ ® applicant is a defendant to an action already 

relief is a commenced, and the court (/,) decides to grant the application in one 
defendant to Ot the Ways already mentioned, it will, as a rule, order that further 
commeLeT^ Proceedings in the action against the defendant be staj^ed pending 

the determination of the subject-matter of the dispute (/). But in 
01 ei that this may be done the aiiplicant must apply by summons 

1 ‘'rction. If he applies under the judicature Act, 
7 {m), the court cannot stay the action, as the application is 
made in a separate proceeding and not in the action itself (a)- 


ap])ear 


(1 < h I ). 1 (- 0 X, Lq. Cas. do7, where one of the defendants to an interpleader bill did 
not appear it was ordered that he .should pay the costs of the plaintiff and the 
earmg de endant, and the injunction against him be made perpetual. For 

38) (see note (/), 
London Dock Co. 

> -r' (bS32), I Dowl. 417. In Williainsv. 

hidiardson (Ifew), 3G L. T o03, where the claimants failed to appear and were 

^ could not set up as a defence to the action the 

ac s 0 } which they claimed to be entitled to the goods upon which the sheiilf 
had levied ; see further title Estoppel, Vol. XIIL, p. 358. 

{(f) Stat. (1831) 1 & 2 "Will. 4, c. 58 (see note (/), p. 581, ante). 

{h) Donruijer v. Hinxnmn (1833), 2 Dowl. 424 ; Dohh v. Cummins (1837), 7 
Ad. & El. 580 ; but see Lewis v. Jones (1836), 2 M. & W. 203 (where the execution 
cieditor was barred as against the claimant, and the court refused to restrain an 
action by the claimant against the sheriff or execution creditor). The order 
generally made is simply “sheriff to withdraw, no action” (see Mahnt v 
Pam, [1900] 2 I. E. 586, C. A.). 

(i) Enleiyh v. Hahbunj (1836), 5 Dowl. 369. 

(./) Hansen v. Maddox (1883), 12 Q. B. D. 100. 

(/.’) As to the meaning of “court,” see note (5), p. 601, ante. 

(/) As to the issue of an iiiterjdeader summons or order preventing the issue 
of a bankruptcy notice, see title Baxkhuptcy axd Ixsolyexcy, Yol^II., p. 28. 
(7n) 36 & 37 Viet. c. 66, s. 25 (6) ; see p. 584, ante. 

{n) Readimj v. London School Board (1886), 16 U. B. D. 686. 
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1201. Where a sheriff has issued an interpleader summons, an 
action commenced by the claimant, before the determination of 
the interpleader proceedings, for an injunction to restrain the sheriff 
from remaining in possession, is premature and irregular (o). 

1202. Where the applicant is a sheriff, the court, in maldng an 
order either to bar the claimant or for the sheriff to withdraw, as 
a rule directs that no action shall be brought against the sheriff. 

The court has power to stay an action b}' the claimant against 
the sheriff, not only for damages caused by the seizure of the 
goods, but also for trespass, provided no substantial injury has been 
done to the person whose premises have been wrongfully entered (p). 
1 he sheriff will be protected only where he has made an honest 
mistake in executing the process of the court, and where, but for 
such mistake, eveiything that he has done would have been 
justified by the writ (7). But where substantial grievance has been 
done to the 2)erson whose 2)remises have been wrongfully entered, 
an action against the sheriff ought not to be barred (r), even 
though the seizure is hondjide and there has lieen no misconduct (s). 

A fortiori y where there has been misconduct the court will not 
lU'otect the sheriff’ (f). 


Sect. 5. 

The Order. 


Whcr'.- fij.pli- 
cnnt for relief 
is a sheriff. 

Usual orUer 
in sheriff's 
interpleader. 

Power of 
court to 
lesTrain 
action against 
>heriff. 


1203. The court has power also to restrain an action against 

the execution creditor (11), But where an action has been 

commenced before an order has been made upon the interj^Ieader 
summons, and the solicitor for the execution creditor has given an 
undertaking to appear, and an order is subsequent!}^ made for 

the sheriff to withdraw and no action to be brought, the court 

cannot set aside the writ and undertaking, but can only stay the 
IR’Oceedings(r). 

“ No action ’’ means, as a rule, no action against the sheriff (/r). 

An execution creditor cannot be sued for a mistake on the jmrt 

of the sheriff where he has not done anything to authorise the act 

of the sheriff, and his becoming a jiarty to an issue is not such 

a ratification of the sheriff’s act as to make him liable as the 
sheriff’s jirincipal (a). 


Power of 
court to 
restrain 
action against 
the execution 
creditor. 


•• No action.'’ 

Execution 
creditor not 
liable for 
mistake of 
>heriff. 


Ai/hri,. V. Era.,s 

oz IJ. J. (( II.) l{)o. 

11 Bxc1i. 704. not following //o/Z/er v. Laurie 
(IMb) .3 C. B. 334; Smith v. Critchjithl (ISSo), 14 Q. B. D. 873, C. A. 

supra, per Aldeuson, B., at n. 708; Smith v. 
Crdchjieht sjqn-a M.B., at p. 878; see SaWauj ^forris (18871, 

4 T. L. 11 ; and title ExKcrTiox, A"ol. XIV., pp. 28, 29. 

(1901), 17 T. L. E. 273, C. A., distinguishing Smith 
V. Crxtchjield, supra. ® 

(,s) Loudmi, dhathara avd Dover Rad. do. v. Cahk (1S99), 80 L. T. 119. 

(G II niter v. Bartholomeu\ supra. 

(u) Carpenter v. Pearce (1858), 27 L. J. (EX.) 143. 

(y) Hooke V. Ind, doope cC Go. (1877), 36 L. T. 4G7. 

(//’) Ibid. 

[a) Wm,ne„ y. Wriyht (1862), 1 H. & C. 054, Ex. Ch.. following HV/sci v. 
iin/iman 1844), 6 Man. & G. 236; 117, //more v. C/retoe 1^ M. & W. 104. 

® C- A.; r/,W,/ y. CraUkku, 

[1 JIO] 2 K 13. 244, C. A. ; and title Execuiion, A’ol. XW., p. 20. 
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Interpleader. 


Th^n A u Where the execution creditor abandons the seizure, and 
ine^der. the court (/>) has refused an order to bar an action against the 

Abandonment sheiiff, the sheriff may still show, if he can, that the goods really 
by the belonged to the execution debtor (c). 

execution 

creditor. 

8ub-Sect. 4— >S'a/e. 


Power of 
court. 


Where 
claimant 
claims under 
a bill of sale. 


Power may 
be exercised 
whenever it 
appears to 
the court 
just and 

reasonable. 


1205 . In a sheriff’s interpleader the court has power to order 
a sale of the whole or a part of the goods seized by the sheriff, and 
payment into court of the proceeds, after deducting the sheriff’s 
costs and expenses. This is generally done where the claimant 
fails to pay their value into court or to give security (r/j. 

1206 . here goods or chattels have been seized in execution by 
a sheriff or other officer charged with the execution of process, and 
any claimant alleges that he is entitled, under a bil of sale or 
otherwise, to the goods or chattels by way of security fora debt, the 
court or a judge may order the sale of the whole or a part thereof, 
and devote the application of the proceeds of the sale in such 
manner and upon such terms as may be just(c). 

1207 . The power of the court to order a sale is not, however, 
confined to this rule. Its power is discretionary, and may be 
exercised whenever it appears just and reasonable (/). It may 
exercise the power when the claimant claims under an absolute 
bill of sale (//), or it may refrain from doing so and order the 

appointment of a receiver and manager where a sale might do great 
injury (/;). 

It has been said that under the rule three cases arise in 
practice (/). 


(h) As to meaning of com-t,” see note (s), p. GOl, anie. 

((') Bajjutun V. llarmj (183o), 3 JJowl. 344. 

(f/) AMiere, however, it would appear unjust to order a sale, or security be 
not given, the court may vary the usual practice; see VicUn' v. Cropper 
(1S8G), 3 T. L. E. 110, C. A. To some extent this power existed under the 
Interpleader Act (stat. (1831) 1 & 2 AVill. 4, c. o8) (see note (/), p. 581, mite) 
(see Abbott v. Richunis (1840), 15 M. & W. 194, 197 ; ikuiuiiiy Ltd. v. Robioson 
(1901), 85 L. T, 5, C. A.), but under that Act it was held that the court could 
not exercise its power where a claimant alleged that he was entitled to the 
goods by way of security under a bill of sale, and if a claimant established a title 
to goods of however great value, b}' way of security for however small a sum, 
the execution creditor was defeated absolutely, as the court had no power to 
])rovide tor realisation of the security and disposal of the surplus, or for payment 
of the debt and discharge of the secuiity bj' the execution creditor. To remedy 

this the Common Law Procedure Act, 1860 (23 & 24 Viet. c. 126), s. 13, was 

framed, which put an eiul to a convenient and much used scheme for defeat- 
ing creditors (.SYtra v. Tegner, [1898] 1 Q. E. 37, C. A., per Lixdley, M.E., 
quoting from Day on the Common LaAv Procedure Acts, 4th ed., p. 361). This 
provision is embodied in the Eules of the Supreme Court, 1883, Ord. 57, r. 12. 

(e) E. S. C., Ord. 57, r. 12 ; and see title Executiox, Vol. XIV., pp. 52 et teq. 

(/) E. S. C., Ord. 57, r. 15 ; Paquin^ Ltd. v. Robimon, sopra. 

[<!) Ibid. 

(h) lloweU v. Damon (1884), 13 Q. B. D. 67 (where the couit ordered the 
appointment of a receiver and manager at the expense of the claimant, but 
ordered that if the claimant succeeded on the issue, such expense should be 
paid by the execution creditor). 

(/) 8ie7'n v. Tegner, supra, per Lixdley, M.E., at p. 41, 
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First, where the security is ample and the bill of sale holder r., 

asserts his rights so as to defeat the execution creditor. In such The Order, 
case a sale will, as a rule, be ordered (A). — ■ 

Secondly, where the security is clearly insufficient. If in sucli 
case a sale were ordered, there be would no surplus, and tlie proper 
course is, therefore, to direct the sheriff to withdraw (/). 

Thirdly, where it is doubtful whether the security is sufficient to 
pay off the execution creditor, the court ought not to order a sale 
unless the execution creditor will guarantee the secured creditor 
against loss (co- 
llie power given by the rule to direct the application of the 
proceeds of the sale in such manner and upon such terms as 
may be just enables the court to limit the payment of interest to 
the bill of sale holder out of the proceeds up to the time of pay- 
ment only, and so to interfere with the contract for payment of 
interest for the whole time covered by the bill (ji). 

1208 . AVhere an order has been made under the above rule direct- Where 
ing the sheriff to sell, and a claim is made by the trustee in bank- bankruptcy 
ruptcy of the judgment debtor, the sheriff must comply with the 
retpurements of the Bankruptcy Acts(ffi where they apply, and 

hand over the goods if unsold, or their proceeds if sold, to the 
official receiver or trustee (p). If the official receiver asks for 
delivery of the goods the operation of the rule is probably sus- 
pended (r/), but if he concurs in asking for a sale there is jurisdic- 
tion to make an order to that effect, but a sale ought not to be 
ordered without a guarantee from the execution creditor against 
loss arising from an insufficiency of the proceeds to meet what is 
due under the bill. If no guarantee is forthcoming the sheriff 
ought to be ordered to withdraw (a). 

1209 . If no order is made directing the application of the Disposal of 
proceeds of the sale in the sheriffs hands, he is not bound to pay P^'oceedsof 
it over, but may retain the amount until he obtains an order to 

relieve him of his responsibility, and until then an action will not 


(/.') rearce v. WatJunfi (1861), 2 F. & F. 877. This is the case which the 
Common Law Procedure Act, 1860 (28 & 24 Viet. c. 126), 18 (now embodied 

in IL S. C., Grd. 57, r. 12), was passed to meet ; see note ('/), p. 604, autc. The 
BheriU, however, cannot ho compelled to iutendead in such a ca<e (Srarhff v 

//r/a«o/, (1888), 12 Q. 13. D. 218, 0, A.). 

(!) Pearce v. WntkihS, supra; Stern v. Teyner, [1898] 1 (L 13. 87, C. A. 

(/a) Stn-n v. Tenner, snpra (whore the court ordered the sheriff to withdraw, 
as the execution creditor refused to give a guarantee against loss). 

(/.) Fonter v. Clmcser, [1897] 2 Q. 13. 862, C. A. (Riuhy, L.J., dissenting 
and holding that the judge's power was limited bv the practice uf the courts of 
equity in suits for redemption) ; West v. Diprose, [1900] 1 Ch. 887, 840. 

(o) Bankruptcy Act, 1888 (46 & 47 Viet. c. 52), ss. 45, 46, as altered by the 
Bankruptcy Act, 1890 (58 & 54 Viet. c. 71), s. 11 ; and see title I3.v.\ KnurxcY 
AND Insolvency, Vol. II., p. 274. 

^(p) Heuthcotev, /./Wey (1887), 19 Q. B. I). 285; He Harrison. Ex parte 
Essex {Sheriff), [1898] 2 Q. B. Ill ; aiid see title Execvtion, Vol. XIV., pp. 84, 


(ry) Stern v. Tenner, snj>ra, per Lindley, L.J., at p. 41. 
(a) Stern v. Tenner, supra. 
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Interpleader. 


Sect. 5. lie by the successful party to the issue against the sheriff for money 
The Order, had and received to his use (b). 

Damages. 1210. Neither the sheriff nor the execution creditor is liable to 

a claimant for damages sustained by him in consequence of a sale 
properly conducted under an interpleader order (c). 


Power of 
master. 


Where 
question of 
law arises. 


Sub-Sect. 5 . — Summary Decision, 

1211. Where the facts are in dispute and all the claimants consent, 
or one of the claimants requests him so to do, the master {d) may 
summarily dispose of the claims on such terms as may be just if 
that course seems desirable to him(<’). In coming to this 
determination he must take into consideration the value of the 
subject-matter in dispute (/), Formerly a rule of practice obtained 
that where the value exceeded £50, the master would not summarily 
decide the matter without the consent of all parties (</). But such 
rule has not been made a rule of law, and there was always power 
to dejrart from it (/;). 

1212. Where the facts are admitted but a question of law arises, 
the master may decide the matter summarily (?), since every 
decision of the master or judge at chambers, where he does not 
direct a special case or an issue, is a summary decision {k\ The 
decision that he will dispose of the matter summarily is itself a 
summary decision (/). Where the only question is one of law, the 


{h) Disco^nd Uanliny Co. of England and Wales v. LamhardSf [1893] 2 Q. B. 
329, 0. A. 

(r) Ahlxitt V. Richards (1S4G), lo M. & W. 194 (sheriff); WalJce)' v. Olding 
(1862), 1 II. & C. 621 (execution creditor) ; Martin v. Triiton and Jameson (1844), 
Cab. & El. 226, In this case the order directing a sale was subsequently 
rescinded, and it was held that the sheriff was not liable, though the rescinding 
order did not, like the original order, contain a clause restraining an action. 

{d) See note (s), p. 601, an^e. 

(e) B. S. C., Ord. 57, r. 8. See also Discount Banking Co. of England and 
lla/es V. LamhardCj supra, per Lord Esiiek, M.E., at p. 331. Under the 
Interpleader Act (stat. (1831) 1 & 2 AVill. 4, c. 58) (see note (/), p. 581, ante), 
in a sheriff’s interpleader the court had no power summarily to dispose of 
the matter without the consent of both the creditor and the claimant (Carleum 
V. Pocock (1836), 5 Bowl. 381 ; Harrison v. Wright (1845), 13 M. & W. 816), 
and it was necessary that the order should state that it was made by consent 
[Harrison v. supra). But where an order did not so state, it was held 

that, though bad under the Interpleader Act (stat. (1831) 1 & 2 Will. 4, c. 58) 
(see note (/), p. 581, ante), it was binding and conclusive as an award, the 
parties having by their conduct agreed to submit the matter to the decision of 
the court [ihuL). 

(/) End. 

(g) Topham v. Greenside Glazed Fire-brick Co, (1887), 37 Ch. D. 281, 295. 

(h) Victor v. Cropper (1886), 3 T.L. E. 110, C. A. ; Harhottle v. Roberts, [1905] 

1 K B. 572, C. A. 

(i) E. S. C., Ord. 57, r. 9 ; Dodds v. Shepherd (1876), 1 Ex. D. 75 ; Waterhouse 
V. Gilbert (1885), 15 Q. B. D. 569, C. A.; Lyon\. I/orrfs (1887), 19 Q.B. D. 139,. 

C A 

[k) Re Tarn, [1893] 2 Ch. 280, C. A, ; Van Laun & Co. v. Baring Brothers & 
Co., [1903] 2 K. B. 277, C, A. As to the power to direct a special case, see 

p, 616, jmst. 

(l) Bryant v. Reading (1886), 17 Q. B. D. 128, C. A. ; Harbottle v. RohertSy 
supra. 
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Sect. 5 , 
The Order. 


Practice. 


Part II.— Interpleader in the High Court. 

po|.-er of the master is not limited by the necessity of one or both 

of the pai ties consenting to his deciding it summarily (w), as is the 
case 'where the facts are m dispute (^i). 

master (o) on the hearing of the summons comes 
0 the conclusion that he will decide the subject-matter of the 
dispute summarily, it is not usual for an order to be drawn up • but 
the summons with the order indorsed is taken to the department of 
the masters secretary for an appointment before the master to be 
mdoised (p). hen the niatter has been heard and determined the 
master indorses his decision upon the summons, and an order is 
then drawn up in the Summons and Order Department einbodyiinr 

Sf the whole matter, i.e., the application for 

relief, as well as the dispute between the claimants, disposed of. 

Sub-Skct. ().— 7Vf(//s/o- fo i'oimiy Ccini. 

i" dispue does 

. , ■ • > ecouit((ji) 01 judge may order the transfer of county court 

interpleader proceedings to a county court (/•). 

here resort is had to this power the whole proceeding must be 

transferred, not merely an issue for trial (.s). o ue 


sue. 


Sub-Sect. 7.— 

(i.) In General. 

1215 . Where the master (o) considers that the subject-matter of Terms of the- 

the dispute is not one for summary determination he may direct an order.' 

issue to be drawn up and tried with or without a jury. But he mav 

in a proper case, mstead of directing an issue, refer the matter to an 

aibituitoi 01 official referee (f). The order usually jirovides for the 

disposal of the subject-matter of the dispute pending the trial of the 

ismie, which party is to be the plaintiff and which the defendant (»), 

the foim of the issue, its preparation, the place and mode of triiiD 

and, where the applicant is a sheriff, the order deals also with his 

possession, sale or retention of the goods seized, the giviim of 

security by the claimant, and generally directs that no action be 
brought against the sheriff (,-). 


(m) E. S. C., Ord. 57, r. 9. 

{^/) Ihid., V. 8. 

(o) >Soe note (s), p. (JOl, anie. 

remit is very frequently made. ' ’ ‘ ^ Practice the order to 

(s) } hard V. (hU, v. Maute T T t> o<;r -n d « 

order, see 1\. S. C.. Ai>pendix K, No ok ' ^ 

PP.'d/T':/;;- ^ ««« ^tle AaarraATio^q Yol. L, 

(") E. S. U., Old. 57, r. 7. 

to lilt 
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Interpleadek. 


Slot. 5. 

The Order. 

Claimant 

must 

generally pay 
into court 
amount of 
value of the 
goods or give 
security. 


'Where 
claimant a 
receiver. 


Second 

execution. 


When 

security for 
costs will be 
•ordered. 


(ii.) Disposal of the Sahject-maiter pendhuj Trial 

1216. Where the applicant is a sheriff in possession, the claimant 
IS geneially ordered either to pay into court a sum of money equal to 
the value of the goods, or to give security to the satisfaction of the 
master {w) for the payment of that amount in accordance with the 
orders of the court, and also, if he desires the sheriff to withdraw 
or to prevent a sale (x), to pay to the sheriff' the possession money 
from the date of the order until payment into court or security 
given. If the claimant cannot give security he may be allowed to 
pay possession money de die in diem until the trial of the issue. 

AA here the claimant is a receiver appointed by the court the usual 

order may be departed from, and the receiver be merely directed 

to hold the goods and keep them subject to the further order of 
the court (fl). 

AA here an issue has been directed between a claimant and the 
execution creditor, and the claimant has paid into court the value 
of tlie goods, and subsequently another execution is levied at the 
instance of a different execution creditor, and the claimant makes 
another claim to the goods, and the sheriff again interpleads, the 
claimant must pay into court another sum to abide the event of the 
trial of the issue between him and the second execution creditor (?/). 

(iii.) Securitp for Costs. 

1217. The decision as to which party shall be plaintiff and which 
defendant affects to some extent the further question as to whether 
security for costs shall be ordered to be given. In this connection 
the rules applicable to ordinary litigation apply, and ought to be 
fqllo^yed (c). This is, however, subject to the limitation that in con- 
sidering whether security shall be ordered from either party to the 
issue, the nominal position of the parties does not determine the 
matter, but the real position must be looked at(d). It must be 
determined which party to the issue is really and substantially the 
plaintiff. Therefore, the defendant to the issue may be ordered to 
give security, provided he is substantially the plaintiff (e), or, at 

(w) See note ( 5 ), p. 601, a/ite. 

(x) E. S. C., Appendix Iv, Form o4 ; see also p. 604, ante. 

[a] Ifrlciss V. /Jollaml (m:), 31 Sol. Jo. 702, C. A. 

{b) Kotchic V. (lohlen Sorereit/ns, Ltd., [1898] 2 Q. B. 164, 0. A. 

(c) Bhodes v. Dawson (1886), 16 Q. B. J). 548, C. A., per Lixdley, L.J., at 
p. 553; Belmonte v. Aifnard (1879), 4 C. P. D. 221, 352, C. A. In Benazech v. 
Bessett (1845), 1 C. B. 313, the plaiutiff in the action and issue was ordered to 
give security, as he was a foreigner residing out of the jurisdiction; in Webster 
V. Delafield (1849), 7 C. B. 187, the claimant was ordered to give security for a 
similar reason; in l^rost v. Heywood (1843), 2 Bowl. (x. s.) 801, a bankiaipt 
plaintiff was ordered to give security, but in Bidyiuuy v. Jones (1860), 29 L. J. 

(q. B.) 97, insolvency was held an insufficient reason in itself for ordering 
security; in Delftr v. Pricheit (1850), 15 Q. B. 1081 (where the claimant was 
substituted as defendant, security was ordered, as her solvency was doubtful). 

See also title Pkactice axd Procedure. 

(rf) lihodes V. Dawson, supra; lomlinson v. iMnd and Finance Corporation 
(1884), 14 Q. B. D. 539, C. A. 

(e) Williams v. CrosHny (1847), 3 C. B. 957 (where the defendant to the issue 
residing out of the jurisdiction was ordered to give security because he was the 
real plaintiff) ; Tomhnson v. Land and Finance Corporation, supra (where 
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Stiff plaintiff (/), and the nominal 

plaintiff may escape the obligation on the ground that he is 

defendant (!j at least, as much so as the nominal 

The matter is one purely for the discretion of the court (/O. 

In a case where the security ordered was not given, and the 
claimant six months afterwards applied for judgment in his favour, 

otliP^-w®'' security to be given within a fortnight, 

otheiwise the claimant to be at liberty to obtain his judgment 

(iv.) Parties, 

rnaSm^l^ilfffff claimant is as a general rule which party 

made the plamtift, and the burden of proof rests upon him where the <^^titied to be 

goo s seized were at the time of seizure in the possession of the 

judgment debtor, possession being primd facie evidence of title (k). 

ih however, the claimant was in possession at the time of the 

thuTJwp^® ^ execution creditor, 

mSe plaintift^S)'^ ordinary rule, and the execution creditor may be 

^ stakeholder, there is no such general 
lule as to which party shall be plaintiff and which defendant, 
ine decision depends upon the circumstances of each case. Where 
an action has already been commenced against the applicant, the 
plaintiff in the action is frequently the plaintiff to the issue and 

grouud)"^^ (-'Oiiipany) M-ere ordered to give security ou a similar 

(,/ ) See Tonfmsnn v. Laud and Finance Corporation (1884), 14 Q. B. D 530 

secui-itv\nT-ht\'^‘‘® hold that both parties inight be said to be plaintiffs and that 
secuntj mi ht be ordered from either) ; and see also Modes v. Date-son (1886), 16 

d’'Fn\!.'M ■ L J.,atp. 553 ; and M La Compaejuie GLnh-aie 

innh 1 ^ (^i^ere it was held that 

mutual security could be ordered where both parties were out of the jurisdiction) 

C-’- P- P- 221, 352, C. A. (plaintiff out of 
the jurisdiction not ordered to give security, as substantially he was defendant) • 

see also LI, odes v. Dan-son, supra, per Bindley, B.J., at p. 553: “It may be 
that in some cases each party is as much a plaintiff as the other” (ihid.] ■ 
see lemhnsun v. Land and Finance Corporation, supra, where it was held tliat 
the execution creditor and claimant were reallv both plaintiffs. 

(/.) II orkmeister v. Ifahj (1876). 10 I. E. C. L. 450 (where the plaintiff to the 

S^on^ff /he ^ should give security as he resided out of the juris- 

Hn/ f ^ a? ‘“n jurisdiction, and the ap/lica- 

hon was refused). Compare lie La Cornpwjnie (Lhn'rale d'Ean.r Mini-rLs et 

Lams de Mer, suirra, at p. 458 (where mutual security was ordered). In 

Dhinti4^7’tL°^^^^ (1860), 29 L. J. (q. b.) 97, the coui-t refused an application by a 
fr so/vi// f 01 ‘her by the defendant to the issue, who was 

grounds (1) that insolvency was an insufficient 
wAvc ^hat the defendant to the action ought not to be put in a 

/ 1 ^ msi'ely because the claimant was insolvent. 

v- V 7' 20 L. T. 366 : 'Lassie v. Kemwly (1848), 5 Dow. 

or, a’ a ' f y. Erowui (1636), 5 Dowl. 264, the court refused to add to 

the specified judgment if security were not given within 

si! seSr/h;?';/Vi3! piL-' 

(0 See Gerhard v. Munta<ju <£• Co. (1889), 01 L. T. 564. 

H.L.— XVII. jj j. 
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the other claimant defendant, but, where desirable, the positions 
may be reversed {m). 

1219. If substantial injury has been done by the wrong party 
being directed to be plaintiff, or by his being allowed to begin at the 
trial of the issue, a new trial may be granted (?i), 

1220. There is power to add parties before and after the issue 

has been drawn up(o), and to substitute a new claimant as plaintiff 

to the issue where the party originally made plaintiff refuses 
to proceed with the trial (p). 

1221. In a case where the claimant to the property and a 
purchaser from him were both made plaintiffs to the issue, after 
counsel for the claimant had been heard, counsel for the purchaser 
was refused permission to address the jury (q), 

1222. Where execution had been issued against shareholders in 
a banking company, upon a judgment against them obtained by 
another banking company, and the issue was whether the share- 
holders of the defendant company were indebted to the plaintiff 
company in any and what sum, it was held that some of the share- 
holdeis who were made defendants to the issue could not object 

that some of the parties to the record were members of both 
companies (r). 


Form not 
vital. 


(v.) Form. 

1223. The form of the issue is immaterial (s) and is merely directed 
to the purpose of informing the conscience of the court {t). 

So where a claimant had claimed all the goods seized, and the 
issue was as to whether all the goods were his as against the execu- 
tion creditor, and it transpired that the claimant was entitled to 
)art of them only, the issue was not decided against the claimant, 
mt it was determined whether the goods or part of them, and if so, 
what part, was the property of the claimant (a). 

Where goods have been seized at the instance of several judg- 
ment creditors, all but one of whom have abandoned the execution 
upon a claim to all the goods being made, the court may order a 

^ u of the goods to satisfy the claim of that creditor 

who has not abandoned, and an issue as to whether the goods 

W Rhodes w, Dawson (1886), 16 Q. 13. D. oiS, C. A. 

(n) Ddwards w. Matthews (1847), 16 L. J. (ex.) 291. 

{o) Bird V. Mathews (1882), 46 L. T. 512, C. A. 

(p) Lydal V. Biddle (1886), 5 Uowl. 244. 

(q) Gayton v. Espin (1859), 1 F. & F. 722 

(r) Bosanquet v. Woodford (1843), 5 Q. B. 310. 

(s) bee Came v. Brice (1840), 7 M. & W. 183, per Parke, B., at p. 185; 
Gadsdeny. Barrow (1854), 9 Exch. 514, per Aldeeson, B., at p. 517; Edwards 
y. English (1857), 7 E. & B. 564, per Lord Campbell, C.J., at p. 568; 
nwhards V. Jenkins (1886), 17 Q. B. D. 544, per Wills, J., at p. 547. 

(t) Came v. Brice, supra; Plummer v. Price (1878), 39 L. T. 657, C. k„per 

Bramwell, L.J.,atp. 658 . 

(a) Plummer v. Price, supra; compare Morewood v. Willcs (1833), 6 C. & P. 

144. 
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seized and sold by the sheriff, or some part thereof were the 
property of the claimant as against that creditor (/;). 

, 1224. Where the parties cannot agree as to the statement of the 
issue, or where both parties do not consent (c), application may be 
made to the master (d) to settle its terms. ^ 

1225. In a sheriff’s interpleader, where the goods seized were in the 
judgment debtor s possession at the time of the seizure, the form of 
the issue as a general rule is whether the goods or money or part 
thereof were the property of the claimant (plaintiff to the issue) as 
against the epcution creditor (defendant to the issue) at the time 
oi the execution of the process, not whether the goods or money are 
the property of the claimant or of the execution delffor simply 1). 

here the goods at the time of seizure were in the claimant’s 
possession, the form of the issue may be reversed (/). 

1226. The form of issue necessarily varies somewhat according to 

seizure a receiving 

order has been made against the execution debtor, and the trustee 
in bankruptcy is the claimant, the form may be “ whether the 
• money now in the hands of the sheriff is the property of the said 
claimant as against the execution creditor ” («). So also where an 
•execution creditor bad obtained the appointment of a receiverTn a“ 
■action against a foreign company, and the money in the hands of 
the leceiver was claimed by liquidators appointed by a foreign 
tnl. nnal, an issue was directed as to whether the liquidators or tL 

(/>) Tehby. Pour./l (1905), 93 L. T. 468, C. A ^ ^ ^ ' 

(r) IS. C., Ord. 57, r. S. 

((/) See note (s), p. (iOl, aufe. 

(e) Jiekher v. Paftea (1848), 0 C. B. 6()S ; Gadsden v Barrow o r i, 

5H ; Lott V. MdrUk (iN-ll), 9 Dowl. HS'> ; Mon-wood v. With., (ISTP 
144; Greeny. Stein.s (1S57), 2 II.&N. 140- de/u-OHer y d . J 
L. T. 704 ; Uiehorda y. Jenkins (1880), 17 Q. b’. D. 544, /-er Wills J 
.(1887), 18 Q. B. D. 451, C. A., per Lord Bsuer, M.E., at p 4dd %t’on^^h i ' 
ni;/ Go. of J-Jinjiand and Wales v. Lamburde, [18981 2^0. b’ O 

Bowen, L.J., at p. 382; see S/dnyler y. J/olt (1804), 7 H.'&'n 65 'This 
form ol issue was probably adopted lor the express purpose of enablinir auv 
person lawfully entitled to possession to sustain his claim (see GVrV;, ^ ^ 

.apru, per Pollock, GB. and .Sekroeder y. Hanrott, 

- i he meaning must be that the question is to be asked with relatio.7 tntO.: 
nioinent be ore the sheriff seizes. . . . The issue is whether the goods are then 
the goods of the claimant as against the execution creditor so as to prevent the 
execution creditor having a right to require the sheriff to seize thein^” f 

y. Jenkins, snpra). In Mwards y. Matthews IG L J (ex 1 291 th 

seems to have been whether the goods were the propertv of the cfii.-n T f “i 
or the execution creditor (defendant). In d/or^cli/'v , 

issue was merely whether the goods at the time of the seizure were the prone, v 
•of the claimant and the jury were directed that the question was whSnU 
he goods seized were the property of the claimant, for if not alf were ids 
.they must find a verdict lor the defendants. In Green y. Royers ( WoM c' i 
A Ivir. 148, the proper issue was held to be whether the aoods were tlieln lo 
of the clainiant (plaintiff) riot whether they were the goods of the claima'iit’or 

(y ) Gerhard y. Montayu £• Co. (1889), Cl L. T 564 

1 I'/* [1894] 2 Q. B. 888 ; see Parker y Booth (18811 

1 Moo AS. lot.; Northcotey. Beauchamp (1831), 1 Moo. & S. 158 (ivLie tho 

fonn of tho issue seems to have been whether the assignees in bankriii.tcv or the 
.-xecution creditor were entitled to the moneys in tho sheriff ’s hands). ^ 

K R 2 
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Postponement 
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Failure to 
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Interpleader. 


judgment creditor was entitled to the 
hands (/<). 


money in the receiver’s 


. application for relief is made in an action, the 

issue IS intituled in the action, and “ In the matter of an issue ordered 

to be tried between (the plaintiff to the issue) and (the 

defendant to the issue).” Where the proceedings do not arise out of 
an action the issue is intituled “In the matter of the Eules of the 
Supreme Court, 1883,” “ In the matter of an issue, etc.,” as above (i). 

1228. If the plaintiff to the issue fails to set it down, the master (,;) 
may dismiss it for want of prosecution (k), and will order the 
subject-matter to be dealt with as he thinks fit. 

• issue has been ordered to try the right to goods 

in the hands of a stakeholder, it is submitted that the court has no 
power to transform the issue into an action, in order that other 
questions, as to the liability of one of the claimants to the other, 
may be introduced and determined (/). 


(vi.) TriaL 

1230. Lnder the present rules, unless trial by jury is expressly 
ordered by the order directing the issue, or on a subsequent 
application, the issue is tried ^N’ithout a jury (??;). 


1231. The Rules of the Supreme Court relating to discovery 

interpleader issues, with the necessary 
moaincations, as in the trial of actions 


1232. Any application to postpone the trial, if the issue is not 

se down, should be made to a master (o). If already set down, 

tne application in the Iving’s Bench Division must now be made 

to the senior judge taking the list of actions for trial in which it is 
set down. 


^ which had been given under an interpleader 
ordei by a claimant as^ security for costs, contained a condition that 
the bond should be void if he should proceed to trial according to the 

(A) Levusseur v. iMasm and Barry, [1S91] 2 Q. B. IS, C. A. 

, - Y (1835), 1 Har. & W. 370, where two days before the 

trial 01 tne issue the claimant relinquished his claim and the execution creditor 
applied for costs on an affidavit intituled in the issue, the rule was refused on. 
the ground that the affidavit should have been intituled in the original action. 

(j) See note (s), p. 601, anfe. 

(k) See title Phactice and Procedure. 

(l) Eschger Ghesguirer cD Co. v. Morrison, Kekewich c& Co. (1890), 6 T. L. E. 

145, C. A. 

(m) E. S. C., Ord. 36, rr, 2, 6, 7. Prior to the operation of the E. S. C., 
1883, an issue could not be tried by a judge alone (ffamhjn v. Betteley (1880),. 

6 Q. B. D. 63, C. A.). 

(n) E. S. G., Ord. 57, r. 13; White v. Watts (1862), 12 C. B. (n. s.) 267. For 
the general principles relating to discovery, see title Disco\'ERY, Inspection,. 
AND Interrogatories, Yol. XI., p. 36. 

(o) See note (s), p. 601, ante ; and see also Kehel v. Philpot (1839), 9 Sim. 614 
(where it was held that the application must in all cases be made to the court 
which ordered the issue); Hargrave v. Hargrave (1847), 4 C. B. 648. But under 
the present practice the application should be made as stated in the text 
(E. S. a, Ord. 54, r. 34). 
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order, and on the issue coming on the parties agreed to withdraw Sect. r,. 
a juror, and an order was rnade directing the claimant to proceed The Order, 
to trial at the next sittings, it was held upon his failure to proceed 
that the condition meant that a trial should take place, and was not 
satisfied by the first proceeding to trial (p). 


(vii.) Bight to set up Jm Tertii. 

1234. In a sheriff’s interpleader, where the goods seized were at wiiat 
the time of seizure in the possession of the judgment debtor, and the claimant 

form of the issue is therefore as to whether the goods seized were irshoriffs 
at the^ time of seizure the goods of the claimant as against the interpleader, 
execution creditor, the claimant must show that he has a better 
title of some sort in himself than that of the execution 
creditor (q), and cannot give himself a title or defeat that of the 
execution creditor by merely showing that someone else has a 
title superior to that of both himself and the execution creditor ()•). 

That question, so far as the claimant is concerned, must be left 
to the execution creditor and the third person to determine (s). 

The claimant must show either an absolute or a special property 
in the goods and also such right of possession as would entitle him 
to recover in an action against the sheriff’ (t). 

It is not sufficient to show that the defendant had no title. The 
claimant must make out some title in himself (a). 

On the other hand, it is open to the execution creditor, where 
defendant to the issue, to defeat the claim of the claimant by 
establishing a title to the goods in a third party which is superior 
to his own (b). This rule is in substance only a legitimate applica- 
tion of the maxim qmtior est conditio drfendcntis (c). 


1235. The rule does not prevent a second mortgagee of the 
goods seized setting up the title of the first mortgagee so as 
successfully to maintain, by virtue of the purchase of the equity of 
redemption, as against the execution creditor that he has all the 
property in the goods, which the first mortgagee has not (d). 

1236. Where the property seized is trust property it is clear that 
the execution creditor has no right to the goods, but the claimant 


(/») WlUiams V. dray aud XoriiuuiscU (18.j0), 19 L. J. (c. P.) :IS2. 

(7) llk/iards V. Jenldns (1887), 18 Q. B. D. -lol, C. A., following Richards v. 
JuhMton (1859), 4 H. & N. 860. 

()■) Came v. Rrke (1810), 7 M. & W. 183, as explained in Richards v. Jenkins 
(1886), 17 Q. B. D. 544, per Wills, J., at p. 547 ; Green v. Roatrs (1845), 2 
Car. & Kir. 148. 

{s) IJnd.; Jennings v. Mather, [1901] 1 K. B. 108. 

(t) Gadsden v. Barron) 9 Exch. 514, jier Pauke, B., atp. 515, followed in 

Richards v. Jenkins (1880), 17 Q. B. IJ. 544, at p. 54S ; Jenningsv. Matiier, supra. 
Eor further illustrations, see Chase v. Gohlc (1841), 2 Man. & Gr. 900 ; Belcher v. 
Batten (1848), 0 C. B. 008; Edwards v. English (1857), 7 E. & B. 504, as 
explained in Richards v. Jenkins (1880), 17 Q. B. D. 544 ; tireen v. Stevens (1857), 

(a) Jennings v. Mather, snpra. 

{h) Richards v. Jenkins (1880), 17 Q. B. D. 544. 

(r) Ibid., per Wills, J., at p. 551. 

{d) I sher V. Martin (1889), 24 Q. B. D. 272, distinguishing Bticliarls 
Jenkins (1880), 17 Q. B. E. 544. 


Eight of 
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must show a definite title in himself to them. A lien which a 

trustee for the benefit of creditors, who is carrying on the business- 

01 the debtor, has over the goods, is such a suflSeient interest or title 

m the claimant as will prevail over that of the execution creditor. 

On the bankruptcy of the trustee his title passes to the trustee 

m bankruptcy, who is, therefore, entitled to the goods as against 

tbe execution creditor, even though he cannot deal with the goods 
as assets m the bankruptcy (e). 

1237. Where the goods seized are validly charged with the 
payment of the amount of debentures, and it is admitted that 
t e charge far exceeds the value of the goods in question, the rights 
ot the execution creditor are subject not only to the legal but also 
to the equitable rights of the debenture-holders, who have a 

sumcient title in them to prevent the sheriff selling them to the 
prejudice of their security (/). 

1238. Where a receiver of a pawnbroker’s business had been 
appointed, but before the security was perfected, the sheriff on behalf 
ot a creditor seized goods in the possession of the debtor, including 
articles pawned, which the receiver afterwards claimed, it was 
neld that the debtor had a qualified property in the redeemable 
articles which was not intercepted by the appointment of the 
receiver, and that the sheriff was entitled to hold them on behalf 

them 1 creditor, and to receive money paid to redeem 

\x/ / * 

1239. On an issue, all grounds of claim or defence are open, and 
eiefore a party, after failing at the trial to raise any such ground, 

cannot do so in subsequent proceedings (h), 

(viii.) Evidence. 

• evidence apply on the trial of an 

interpleader issue as on the trial of any other issue or action (i). 

1241. The evidence must be confined to matters relevant to the 
ques mn at issue. Thus, where the form of an issue between the 
execution creditor and assignees in bankruptcy was whether the 
execution was valid against the fiat in bankruptcy, the execution 
cieditor was not entitled by the terms of the issue to dispute 

VI ^ fm as the issue had not been directed to that 

pom ( i). Again, where the issue was whether the property in the 

hV/iflmso;? <D [1898] 2 Q. B. 194, Lord 

350 352^ li-ovex, C.J., at p. 200; and see title Companies, Vol. A’., ]>p. 


'iUiams v. 


RicJiardson 

(0 i*Mv._A/a,T/,a»«(IS7S), 3 Q. E. D. ooo; 'see York7%i"Smlth (1851). 
^ V-’ ®;)^^^(^^stamped document held inadmissible) ; (hiqen v, Sampson 
KL 0«=^5), 5 Xey. & M. (k. i..) 466, 472. 

(A-) Linmt v. Chaffers (1843), 4 Q. B. 762, per Lord Dexmax, C.J., at p. 766 
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rolling stock of a railway company was in the plaintiff as against 
an execution creditor, and the plaintifi'^s title depended on a bond The Order, 
given by the railway company to another party and assigned to the 
plaintiff as security for a loan, and an action brought upon the 
bond had been compromised by a transfer of the rolling stock to 
the plaintiff, the execution creditor was not entitled to adduce 
evidence to impeach the original legality of the bond(Z). Again, 
where the claim of the claimant as against the execution creditor 
depended on an assignment by deed by waj'’ of security, and the 
main question at issue was whether the advances made by the 
claimant were fictitious, and the deed fraudulent, an admission of 
the advances made by the debtor in the absence of the execution 
creditor was held inadmissible as evidence for the plaintiff' (m). 

1242. A bill of sale given by a sheriff to the claimant when in Bill of sale 
possession under a prior execution, though perhaps not sufficient 
evidence in itself of the claimant’s title, is made sufficient when ^ 
evidence of the seizure prior to the bill is given (»)• 

(ix.) Disposal of Whole Matter. 

1243. The court (o) before whom the issue is tried may finally Court may 

dispose of the whole matter of the interpleader proceedings, 
including all costs not otherwise provided for(p). proceedings 

after trial of 

Sub-Skct. ^.—SiihstiUdion of Claimant for Defendant. the issue. 

1244. In an interpleader application by a defendant, the court Power to 
instead of directing an issue between the plaintiff and claimant and substitute 

staying the action, may direct the action to proceed, but that the de^fendant'in 
claimant be made a defendant, in lieu of, or in addition to, the stakeholder’s 
applicant (q). Substitution “ in lieu of ” the defendant does not iriterpleader. 
mean that the substituted defendant stands exactly in the original 
defendant’s shoes or in the actual place of the original defendant, but 
merely instead of.” There is therefore no power to limit the 
defence of tlie substituted defendant to that which the original 
defendant could set up (r). 


(/) Blachnore v. Yates (ISCT), L. R. 2 Exch. 225. 

(?».) Cook V. Brahaia (1848), 3 Exch. 183. 

(/() llorniiUje v. Cooper (1858), 27 L. J. (ex.) 314. 

(o) As to the meaning of “court,’’ see note (s), p. GOl, a)tte. 

(p) E. S. C., Ord. 57, r. 13. This rule also includes an order for payment out 
or delivery over of the subject-matter to the successful party. Eormerly the 
case went back to the judge in chambers to order what should be done and to 
deal with the rights of the 2 >arties having regard to the result of the trial of the 
issue (see Robinson v. 7'ac/.-er (1884), 14 U. B. 1). 371, C. A.; Discount Banking 
Co. of England and Wales v, LamhardCy [1893] 2 Q. B. 329, 331, C. A, ; McNair 
ti- Co. V. Audenshaiv Paint and Colour Cb., [1891] 2 Ci. B. 502, 506, C. A.). See, 
further, p. 019, post. 

((/) E. S. C., Urd. 57, r. 7. In an old case where an action had been brought 
against a sheriff by the claimant, upon the sheriff applying for relief, the court 
instead of directing an issue ordered that the action should proceed, but that 
the execution creditor should be substituted as defendant (Brown v. Ludham 
(1843), 6 Man. & G. 109). 

(r) Gerhard v. Montague <t Co. (1880), 38 W. E. 70. 
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Interpleader. 


Sect. 5. 

The Order, 

Power to 
order special 
case. 


Power to 
attach. 


Enactments. 


Sub-Sect. Q.— Special Case. 

law claimants is a question of 

f ?! i ;i • * ^ ^ opinion of the court (t). w 4 re this is done 

the ordmary rules relating to special cases apply (»). 

^^^*Sect. 10~Enforcemait of Ord€ 9 \ 

who^faiis to can-vlS ^ a party 

wno tails to cany out its order (a), or to commit for contemnt of 

couit a party who prevents the order being carried out(Z>). ^ 

Sect. 6. — Ajypeal. 

Sub-Sect. 1 . — In G€ne7'al. 

statutory enaclmentsfd)” go'rans^tte^TOsTiou”^^^^ 

been described as beintr a legal nuzzle Tlfo question has 

ss55isllii 

summary manner under rule ft raf fftic 1 j i ? Judge in a 
SZTesrh^tpedan^^^^^^ the 

Sing a't le^'m^e^UhelrS^-’’ 

sa let" ssfi ^ vThrr„’ie“'ihrTt:s At 

rutes “ceived r "'ith reference to the 

/ \ A 1 . « ^ 


X IV, where a r.f v • ’ . v. \ju<nion^ 

consideration of an interpleader inattel f f ““sen dm-ing the master’s 

mination. leave was obtained tLs^the Eff'’'®^ ^eter- 

case raising the question) " ^ ihaster s notes of the facts as a special 

49 C. A.,^ierBEETVL.J.:atp;J-(s£ifft^^^^ 1^8 '8)> 3 Ex. D. 

title! CrxEMpfw^ffi’ (claimant). See, generally, 


(0 v:7/<:rn: 0 8 Ha Q SV7‘‘=" 

./■ Stat. (1831) 1 & 2 Will 4 c 58 if ’ V’ n\’ P- 

(!/) 23 & 24 Viet, c 126 ’ ’ P' ante. 

CO 46 & 47 Viet. c. 49. ■ 

(?) See Lyon v. Morris^ supra 
(7) 23 & 24 Viet. c. 126. 
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The Statute Law Eevision Act, 1883 (/t), was not intended to alter the Sect. 6. 
law, but only to repeal the above-mentioned statutory enactments, Appeal, 
because their subject-matter had been dealt with by the rules {1). 

The rule expressly excepts from its effect the provisions of any 
existing statute, the exception having been inserted to prevent any 
collision between the direction contained in it and the provisions of 
any existing statute (ni). It means that, except where any statute 
may provide for an appeal (u), the matter is governed by the rule. 

The later provisions of the Judicature Acts (o) which relate to 
appeals have not had the effect of repealing or altering the Com- 
mon Law Procedure Act, 1860 (p), nor have the words in the rule 
itself, which seem to imply that leave to appeal may be given, 
had the effect of giving by leave a right of appeal where the 
decision under the statutory enactment was final (^^). 

1248. The Common Law Procedure Act, 1860 (r), s. 17, and the Rules do not 
Pules of the Supreme Court dealing with the subject of appeal, 

apply only to the claimants, and not to a sheriff. Therefore, a 
sheriff can appeal from the summary determination by a judge of 
an interpleader matter (s). 

Sub-Sect, 2. — Decision of Master^ 

1249. Notwithstanding that the rule (0 appears to make the Appeal lies 
summary decision of a master final {u), so far as the claimants 

are concerned, except by leave, an appeal lies to a judge in rmaater‘on“ 
chambers from a summary decision of a master in an interpleader questions of 
inatter, even without leave (r), by virtue of another rule of the 
Supreme Court (tc) which gives such an appeal to any person 
aftected by any order or decision of a master. Where an issue is 
referred to the master for trial the appeal lies to a Divisional Court 
in the King’s Bench Division (x). 


(/«■) 46 & 47 Viet. c. 49. 

(/) Ayo« V. M„rrU (1SS7), 19 Q. B. D. 139, C. A.,^;er Fky, L.J., at p. 148. 

(//}) ibxd. 

(/() Well V. Shaw (1886), 16 Q. B. D. 608, 663. 

■ (o) Judicatui-e Act, 1873 (36 & 37 Yict. c. 66), ss. 19, 49, 58; Appellate 

20; Judicatiu-e (Procedure) Act, 
1894 (of & d 8 Vict. c. 16), s. o. v / , 



Barimj Brothers Co., sujfra, per CoLu.vs, M.R., at p. 281. 

(r) 23 & 24 Vict. c. 126. ^ 

(s) Dar/ow (1884), 26 Ch. D. 605, C. A. “ Parties,” in the Common 

aw Procedure Act, 1860 (23 & 24 Vict. c. 126), s. 17, means the persons 

who claim title to the goods. K. S. C., Ord. 57, r. 11, is limited in its terms to 
the claimants. 

(^) E. S. C., Ord. 57, r. 11. 


(ff) As to what is a “summary decision,” see p. 606, ante. 

[V) ]\ehb V Shaw, supra; Bryant v. Reading (1886), 17 Q. B. D. 128, C. A. : 
Clench V. Dooley 1886), 06 L. T. 122. v ^ ' » 


(/c) R. S. C., Ord. 54, r. 21 ; see, further, title Practice and Procedure. 

IT 11 - (1^11). 55 Sol. Jo. 581, C. A., following Blair y. Clark, [1908] 2 

ii. is. o48 (trial of a garnishee issue). So also where instead of proceeding under 


r " 


I 
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Interpleader. 


Sect. 6. 

Appeal. 


No appeal 
from sum- 
mary decision 
of judge. 


No appeal 
from sum- 
maiy decision 
of Divisional 
Court. 

Appeal from 
decision on 
issue without 
a jury. 


a master is confined in terms to a 
acts wfih nf wfiere the facts are in dispute, and the master 

one of law, the master may decide it summarily without consent or 
lequest, and an appeal lies from him to the judge in chambers (a). 

Sub-Sect. ^.—Decision of Judge in Chamhers. 

1250. Where a judge disposes of the matter in disnute in a 

rSoTon"’ and Setts a? 

LTisnosesr;r ^ master (cO-in other words, where 

tirwtd^oM t notwithstanLg 
no po^^el in him or in the Court of Appeal to give leave to appeal (</). 

Sub-Sect. 4.—Summar,/ Derision of Divisional Court. 

Divisft chambers refers the summons to the 

is final t). ^ matter summarily, the decision 

Sub-Sect. b.— Trial of Issue hy Judge alone. 

1252. Where an issue is tried in court by a iudue without a iurv 

ecSn of r Without llt ftm'JS 

he Jam? of fact or rulings of law in 
rnHnrr '^® ^PPe^l Hos from any other finding or 

ailing of a judge in court (i). ^ 

Lnd]fl't‘iL'\& “ of th, whol. C.U.. or 


1 K. B. 368, C.A) ^ V.11. *11^, V.. A.; i^rase?' v. iOmer, 1_I905J 

M Tii S’’ *'• P- ®CG, ante. 

« ® ™le only 1 -efer.s in terms to E. S. 0., Ord. 57, r 8 

DryL'y’. Dead4' (Vsfe H Q b"' D ’ r " ’ 

cases under the Interpleader Act Istat Clfiin i t- o w 

ridae v Youna nS 4 'n i‘> \r x nr 1 A 2 Will. 4, c. 58), see Short- 

M I'e unde E S C a (18«). 9 M- & W. 478. 

Collins ME ^at n 2 S 5 r [1903] 2 K. B. 277, C. A., per 

Ch. D. 281 5 ;’no^ J.’, atT 294:- 

cSyi! Dooley ^'(TsSO),^ S v. Beading, supra ; 

ie) Seepp. GOT, GIG, ante. 

{} ) R. S. C., Ord. oT, r. 11. 

A) lamer v. Bridgett (1882), 9 Q. B. D. 55, C. A. 

(I) Judicature Act, 1873 (36 & 37 Vict. c. 66), s. 19; Darvson y. i-’c.:r (1885), 
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Sub-Sect. C . — Irial of Issue hy JwJye awl Jury, 

1253 . hole the issue is tried by a judge with a jury, the findings 

of fact by the jury and the rulings of the judge on questions of 

law are, without leave (^j, open to review by means of a motion 

to the Court of Appeal to set aside the verdict and for a new 
trial (/). 

The Court of Aiipeal has power to order judgment to be entered 
for the successful appellant without ordering a new trial (?«)■ The 
lules which apply to new trials in actions appl}’ in the same manner 
to the trial of interpleader issues («). 



7. — Where Juilye disposes of Whole ilaUer. 


1254 . here the judge who tries an issue exercises the 2iowers 

given to him (o) of finally disposing of the whole matter of the 
interpleader iiroceedings, further complications as to the power of 
appeal from his decisions arise from the fact that he is e.xereising 
juiisdiction in two capacities. In trying the issue he is exercising 
the ordinary jurisdiction of a judge sitting in open court for the 
purpose of the trial of actions, and in that cajiacity the findings of 
fact by the judge or jury, as the case may be, and the rulings of the 
judge on questions of law are, as has been shown, open to an aiipeal 
just as they are in the trial of an action (p). But where after the 
trial of the issue he goes on to direct final judgment to be entered 
and to deal with the other rights of the jiarties arising upon the 
judgment in the issue, he is exercising the functions of a judge 
111 chambers, to whom, before the rule, it was necessary to go back 
after the trial of the issue, for the purpose of getting a judgment 
on the issue and a final order disposing of the whole matter of the 
interpleader proceedings (7). Under the Common Law Procedure 
Act, 1860 (r), any order of a judge at chambers in an interpleader 
matter was final and without appeal, and it has been held under 
the present rules that anything done in the matter, except that 


14 Q. B. D. ;J77, C. A.; namsay v. iSluryrelt, [1804] 2 Q. B. IS, 0. A., per 

Lord Lsi.k,. at p 22 . The wording of R. S. C., Ord. 57, r. 11 , s^em.s 

to imp y that leave of the judge or of the Court of Appeal is necessary; and 

se<3 JhbiHson V. f (/r/.-cr (1S84), 14 Q. B, D. 371, C. A., p?;- Bkett, M.li, at 

p. Jio. An appeal lay under the Interpleader Act (stat. (IS.’il) 1 & ■> 

AVill. 4 c. 08 } (see note (/), p. 5S1, aufe); .see Wilt v. rarher (1S77), 40 L. J. 

(Q lid 4o(), C. A. ; n ithers v. Parhcr (1S59), 4 11. & N. SIO, E.x. Ch. See also 
title Bkactice .\.\d Puocedurk. 

Pd Rohinsou V. Tud-ir, siqm, per Bkett, M.E., at p. 375 ; R. S. C., Ord. 57, 
r. 11. 1 > » 


^ Tucker, supra; liurstall v. Bryant 

(1883), 12 (i. B. D. luy^fcr Lord COLKitiDGE, C.J., at p. 10-1, 

{m) WUHains v. Merdtr (1882), 9 Q. B. 1). 837, C. A. 

V. ]] hithread (1801), 11 C. B. 40G. See also title Pkactice 

AXD PUGCEDUllE. 

o) E. S. C,, Ord. 57, r. 13. 

^p) See 

( 7 ) See p. iilo, ante. The rule has made no real difference in the practice, 
except that the judge who tries the issue now disposes of the whole matter 
nistea^d of the matter going back to the judge in chambers {discount Banki/u^ 
( 0 . of Kuyiand and Wales v. Lamharde, [1893] 2 U. B. 329, C. A., per Lord 

Eshek, M.R., atp. 331). » 

(r) 23 & 24 Viet. c. 120. 


Sect. C. 
Appeal. 

Appeal from 
findings of 
jury on issue. 


Appeal from 
decisions of 
judge on 
matters other 
than trial of 
issue. 
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INTERPLEADER. 


Sect. 6. 

Appeal. 


Appeal from 
decision of 
judge on 
special case. 


No appeal as 
to costs with- 
out leave. 


Time for 
appealing. 


Appeal in 
bankruptcy. 


which occurred at the trial of the issue, is not the subject-matter of 

f the judge does before or after 

the trial of an issue, whether at chambers or in open court, cannot 

be reviewed on appeal (s). But this does not hold good entirely so 

far as the judgment which the judge enters upon the findings of 

Hnn f can be questioned on an appeal or applica- 

tion foi a new trial (t), as the case may be (a), but the leave of the 
judge must first be obtained. 

Sub-Sect, 8 . — SjJecial Case. 

‘I'^estmn raised in the dispute is a question of 
the com-i- ordered a special case to be stated for the 

^ hes to the Court of 

Appeal from the determination by the judge (b). 

Sub-Sect. 9— Costs. 

no appeal from an order of a judge as to costs 

• J’ appeal cannot be 

given by the Court of Appeal (d). 

Sub-Sect. lO.~Time. 

i«(tgnient made upon the trial of an inter- 
pleadei issue, where the trial has been with or without a jury, is 

not a final but an interlocutory order for the purposes of calculating 

tviol f PP.®f h°g W > and the appeal or application for a new 

ual 01 to set aside the j udgment must be made before the expira- 

judgment or order is 
wftLte’ f 01- otherwise perfected in the case of an appeal and 

after trial in the case of an application for a new 
tiiai(y). But, on the other hand, it has been held that for the 

the length of notice to be given by the 
appellant C^), the order made by the King’s Bench Division, upon 

ffa fiffi^ordrco!" judgment of a county court judge in an issue, 

Sub-Sect. 11. — Bankruptcy. 

bankruptcy in an interpleader 
mattei, an appeal lies to the Court of Appeal (i). 

exerciflis juris ^Ord^^ST*^;. ^3 

flTirtpnl otroi'ncf uic A * * t^ra. ot, T. It3, and it was sought to 

the^nterlLader iroSSs) 

(0 See p. 61S, ante. 

(b) R. S. C., Ord. 34. See title Practice axd Procedure. 

8 a 82?"c A ^ "• ’■ 

Field V. Rivinyton, supra. 

{e) McAwlreio v. Barker (1878), 7 Ch. D. 701, C. A • .1/cAWr & Co v 

-‘^ndenshaw Pamt and Colour Co., 2 O B 502 C A ' 

ni/iiSf ■ '■ “Ast . (appliclio. tor 

new trial] -Che notice is a fourteen daj-s’ notice rii id.). 

W) /Old., r. 3. ' ' 

(h) Hughes V. Little (1886), 18 Q. B. D. 32, C. A. 

(0 Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 104 (2). See Re Morris, Ex 
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Sect. 7 

Costs. 


In general 


Sect. 7. — Coiits. 

Sub-Sect, \.—ln Geheraf. 

1259 . The court or a judge has power to make such orders as to 
costs in and for the purpose of any interpleader proceeding.s as 
may be just and reasonable {k). As a general rule, the applicant 
IS allowed his costs, and, so far as the claimants are concerned, the 

in actions, that the successful party 
pts his costs, IS followed (Z). A party who has obtained an order 

tor costs IS a judgment creditor for the purposes of f^arnishee 
proceedings {m), ° 

Sub-Sect. 2.-0/ StoJcehohkr, 

1260. In interpleader suits in equity the plaintiff to the bill (i.e., R„iein 
the applicant for relief) was ordinarily given his costs if he equity, 
conducted himself properly, and was allowed, if necessary, to 
leeover them from the defendant who succeeded, the latter in turn 
being entitled to recover them, together with his own costs, from 

the defendant who failed (n). The plaintiff was generally allowed 

to deduct his costs from the fund in court (o), and he was not liable 

tor the interest lost to the successful party after payment of the 
tund into court (p). 

In the common law courts, on the other hand, there are early R„ie..t 

decisions under the Interpleader Act (q) disallowing costs to the common lau' 

applicant on the ground that the relief he got by “ the summary 

and cheap application” was sufficient compensation (?•), but this 
view did not universally obtain (.s). 

The ordinary rule in all divisions of the High Court now is that lUiiein all 
w eie the stakeholder has acted properly {t) he is allowed his costs visions of 

„ _ tlie Hi"h 

it -ii - 

must be similarly construed {lilMhi v. Dawson (ISSfi), 16 Q. B. U. o48 C.' a’ 

f ■ costs "'ere not allowed until the term’iua- 

tion oi the proceedings (see Hood v. Bradhunj (1844), 0 Man. & G 981 • see 
also Wand v. Delano (1838), G Dowl. 293). ^ 

ij) Re noijers. Ex. paHe Himer [Sheriff), [l^ B IO4 nO 

1 li. i S. li .nJ ... fill, 

(a) Hendnj v. Key (1756), 1 Dick. 291. 

73 '"■ 1 Hare, 436, 444 ; Menx v. DelJ (1841). 1 Hare, 

{})) East Imlia Co. v. Campion (1837), 4 Cl. & Fin 616 H L • see also 
Campion v. Colrin (1836), 3 Bilig. (^l c.) 17. ’ 

(gl Stat. (1831) 1 & 2 Will. 4, c. 58 (see note (/), p. 581, ante). 

7 E /b” 3^>3 ''' ^ HoheHs v. Bell (1857), 

9Qi*^ Edney (1838), 6 Scott, 582; Beeves v. Barrand (1839), 7 Scott 

2 (1S33), 2 Dowl. 562 ; Cotter v. Bank of EnglJnd (1834); 

'28; A/a</A«<osA(lS34), 2 Dowl. 730. In these very early 

cases toe practice which now prevails was considered the proper practice."^ 

(«) h or cases as to costs where the conduct of the stakeholder was questioned 

riS64r9‘T^T''^-^” 'r’ “t P- Enion Insurance Co. v. Stee/e 

(1384), 9 L. 1. 6(7 ; Stjmes v. Magnatj (lSo5), 20 Beav. 47. 


Court. 
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Interpleader. 


Sect. 7. subject-matter in dispute, and the claimant who 

C^s. is in the wrong has to indemnify to that extent the claimant who 

is entitled to the fund {u). Moreover, in addition to his costs, the 
stakeholder is allowed any charges to which he may be entitled, 
e.g., as warehouseman or auctioneer, out of the fund or other 
subject-matter of the dispute, both costs and charges being allowed 
as a first charge on the fund (a). Where, however, the applicant has 
unnecessarily caused any portion of the costs, he may be disallowed 

that portion, and may he ordered to pay the costs occasioned by 
his misconduct (6). 


Power to 
order costs of 
proceedings 
in the action 
where 
applicant is 
a defendant. 

Costs against 
applicant. 


1261. On the hearing of the interpleader summons taken out 
by the defendant, the master has power to order that the plaintiff 
in the action shall pay the applicant’s costs in the action, apart 
from his costs in the interpleader proceedings (c). 

1262. Where, instead of interpleading, the stakeholder litigates 
with both parties separately, he loses the benefit of the former 
procedure and may have to pay costs as against one of the parties 
instead of being allowed his costs out of the fund (d). 


Sub-Sect. 3.-0/ Sheriff. 

Present rule. 1263. In the absence of misconduct, the sheriff is entitled to all 

his costs, charges, and expenses reasonably incurred, from the 
commencement of the interpleader proceedings to their final 
determination (c). Where, however, he improperly commences or 


2 Dowl. 730 ; Byrnes v. Magnay (1855), 20 Beav. 47 ; Laing v. Zeden (1874), 9 
Ch. App. i3G ; Becirle ^ Co. v. MoUlteicSj [1883] W, N. 176 ; Reading v. London 
Bvhool Board (1866), 16 Q. B. D. 686 ; Goodman v. Blahe (1887), 19 Q. B. D. 77. 

(a) Attenborough v. Bt. Katharines Doek Co. (1878), 3 C. 1\ 1). 450, 466, C. A.; 
De Rothschild Frhes v. Morrison, Kekeivich & Co., La Banque de Paris et des 
Pays Bas v. Bame, La Banque de I'rance v. Bame (1890), 24 Q. B. D. 750, C. A. : 
Harwood v. Beiham (1832), 1 L. J. (ex.) 180. 

(5) Bearle Co. v. Matthews, suqwa. 

(c) B. S. C., Ord. 54, r. 12, as amended by R. S. C,, June, 1908, doing away 
wntb the decision in Hansen v. Maddox (1883), 12 Q. B. D. 100. 

(d) Laing v. Zeden, supra. 

(e) Bearle efe Co v. Matthews, supra. In several of the earlier decisions under 
the Interpleader Act (stat. (1831) 1 & 2 Will. 4, c. 58) the sheriff was refused 
costs because he was considered to be extremely well off in bein^ protected 


Jones V. Ltivis & W. 264; Cox v. Fenn (1838), 7 Dowl. 50; 

Lambert v. Cooper (1837), 5 Dowl. 547 ; Ikswkk v. Thomas (1837), 5 Dowl. 458). 
He was, howevei, allowed to retain out of the goods seized his charges for 
poundage and his expenses of remaining in possession, where neither party 
appeared {EveUigh v. Balshury (1836), 5 Dowl. 369 ; see also Hammond y. Nairn 
(1841), 9 M. & W. 221), or where the execution creditor or claimant abandoned 
(Dabbs y. Humphries (1835), 3 Dowd. 377; Wills y. Hopkins, Bragg y. Barm 
(1835), 3 Dowl. 347), or after trial against the unsuccessful party (Scales y. 
iSaiyeso/i (1835), 4 Dowl. 231 ; Dabbs y. Humphries, supra; West y. Rotherham 
(1836), 2 Bing. (n. c.) 527). In other early cases he was allowed his costs as 
against the claimant who abandoned (Scales v. Sargeson, supra; Wills v. Hopkins, 
Bragg y. Same, supra). After the coming into operation of the Rules of the 
Supreme Court it was laid down that the sheriff was entitled, in the absence of 



Sect. 7. 

Costs. 


Form of order 
that execu- 
tion creditor 
pay sheriff in 
first instance. 


Order where 
claim for 
rent. 


Part II, Interpleader in the High Court. 

continues the proceedings he may be disallowed his own costs ( ; ) 

and even ordered to pay to the other parties tlie costs occasioned 
oy ms misconduct (g). 

sheriff improperly remains in possession he will PosscBsion 
not be allowed possession money for that time {h). Nor will extra 

possession money be allowed if it is unnecessarily incurred owinn to 

irregular procedure by the sheriff (i). But if the sheriff acts in 

obedience to an order of tbe court he will be allowed his costs of 

wrontfuf(A) 

??? claimant is unsuccessful, the sheriff is still 
entitled to insist that the order directs the execution creditor to pay 
the sheriff s costs and charges in the first instance, with a remedy 
over to the execution creditor against the claimant, on the ground 
that he is entitled to get his costs from the party upon whose 
iiections he acted and who, therefore, in a sense, made it necessary 
that interpleader proceedings should be resorted to (/). 

Where the landlord distrained for rent after the sheriff had 

seized and a claim had been made upon which interpleader 

proceedings were commenced and an issue ordered, but upon the 

distraining the issue was not proceeded with, it was held 

that the execution creditor should pay the sheriff’s costs in the 

nrsfc i)lace and that the claimant should repay half to him from the 
date of the claim (m), 

^ rule, entitled to recover his expenses Costs of 
■easonably incurred m keeping the things seized, e.g., when cattle l^eepingsub- 

— ^ — ject-matter 

misconduct, to Ins costs from the time tlie interpleader proceedings commenced— 
that 18 to say, as apiiist an unsuccessful claimant he was entitled to costs and 
possession money liom the time of the notice of claim or from the time of sale 
whichever was hrst ; and as a^minst the unsuccessful execution credit 

T ‘''® creditor abandoned, he was entitled to costs from the time 

at which tho latter authorised the carrying on of the interpleadei- proceodinos 

(6eai7r .f ('o. y MaMccs. [ISSd] W. N 17G ; GooJ,n„n v. l1 

Q. L. _D. 77; IJramsden v, Parhr (18So), 1 T. L. R. 510, C. A.). Where a 
claim IS made improperly by the execution debtor on behalf of another he may 

/% ( ^ 3 ), 2 " 

‘‘Iso Glasier v. Coulee. (I«35), 5 Nev & 

M (K B.) 080 ; Grosser v. Mallis,m (188-1), 28 Sol. Jo. 411, 016 C. A. 

in' (1822), 5 13. & Ad. 885 ; Bishop v. Ilinomna’n (1833), 2 Dowl 
ICO (where the claim was clearly bad in law) ; Dalton v. Furness (186n) 35 BeTv' 

461 (failure to give notice of claim) ; Re O.r.Jordshire {Sheriff) (1837), 6 Dowl’ 

nt Jl by holder of bill of sale). But now a sheriff may inter- 

r ^81 1^0 '‘‘‘Is over the goods ; see Stern y. Tepner, 

1 9' -B- J/, c. A., cited p. 004, aate. o > j , 

4 Dowl *231^'” (183 o), 4 Dowl. 104 ; compare Scales v. Sargeson (1830), 

charp-fis^pnn 'v. (1830), 4 Dowl. 635. The reasonableness of the sheriff’s 

(1862) 10 W^e'^SD^ taxatiou; see Long v. Bray, Fx parte Wright 

(/i) Bland V. hetano (1838), 6 Dowl. 293. 
ri// C. A.; Stern v. Tegner, supra ■ 

[iou] il. R io4,^lio^^ 

{m) Lawson v. Carter {\m), 03 L. J. (q. b.) 159. 
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Interpleader. 


Sect. 7. 

Costs. 

Costs of 
appeariD,£r on 

an appeal. 


Where 

bankruptcy 

supervenes. 


are seized he is entitled to his expenses for agisting or keepino- 
them (n), ^ 

1267. A- sheriff is not entitled as a rule to his costs of appearing 
at the hearing of an appeal from the judgment on the issue, even 
where he has been served with notice of the appeal, as he is not 
a party to the issue (o). But if he has an interest in the appeal 
on account of the possibility of his costs being in jeopardy, he may 
be entitled to appear and to his costs ( p), which may be ordered 
to be paid by the party who may ultimately, at the new trial 
ordered, be found to be in the wrong ( 5 ). 

1268. ^\ here the sheriff, after interpleader proceedings have been 
commenced, is served with notice of a receiving order before sale or 
completion of the execution within the meaning of the Bankruptcy 
Acts (r), he is bound to deliver the goods or the proceeds to the 
official receiver, and is not entitled as against him or the trustee 
in bankruptcy to costs for the time he remains in possession after 
service of the notice. He is only entitled to his costs up to the 
time of service (.s‘). These costs are made a first charge upon 
the goods or money ( 0 , but poundage is not included in them (a). 
^\here there has been some delay during the interpleader pro- 
ceedings by which possession money has been increased, but for 
which the sheriff is not responsible, he is entitled to withhold his 
possession money for the whole time{h). He is not so entitled if 
remaining in possession was, in the circumstances, improper (c). 
The sheriff is entitled to his costs of the interpleader proceedings, 
as they are “ costs of the execution ” within the Bankruptcy Act, 
1890 (d), but is not entitled to deduct the costs of the execution 
creditor or of the claimant, since these costs do not come within the 
Act {d\ 

{n) Ma/one v. lioss, [1900] 2 I. E. 586, C. A.; lirathj v. Jimarns, [189^] 

2 I. E. 706 ; but compare GaskeU v. Se/fon (1845), 14 M. & W. 802. 

(o) 7?e MorriSy Ex parte Webster (1S82), 22 Ch. I). 136, C. A. 

(p) Triekeit & Co, v. Girdkstone (1897), 103 L. T. Jo. SI. 

{q) lie Moi-ris, Ex parte l^treeter (1881), 19 Ch. D. 216, C. A. 

(r) Bankruptcy Act, 1890 (53 & 54 Viet. c. 71), s. 11 (1); see title 
B.vnkruptcy axd Ixsolvexcy, Yol. II, pp. 271 et seq, 

{s) Re Harrison, Ex jtarie Essex [Sherijf), [1893] 2 Q. B. 111. 

[t] Bankruptcy Act, 1890 (53 & 54 Viet. c. 71), s. 11 (1); and see title 
Execution, Yol. XIY., pp, .34, 36. 

(a) Re Thomas, Ex parte Middlesex {Sheriff), [1899] 1 Q. B. 460, C. A. 

{h) Re Levy, Ex parte Essex {Sheriff) (1890), 63 L. T. 291 ; Re Beeston, 
[1899] 1 Q. B. 626, C. A., approving Re Hurley (1893), 10 Morr. 120 (sheriif 
in possession for fifteen months at request of execution creditor and with 
consent of execution debtor); see also Re EeyHon, Ex parte Lithgoio (1878), 

10 Ch. D. 169 ; Re English and Ayling, Ex parte Murray & Co., [1903] 1 K B. 

680. 

(f) Re Finch, Ex parte Essex {Sheriff) (1891), 65 L. T. 466 (sheriff held not 
entitled to recover as against the debtor or the debtor’s estate costs of remaining 
in possession for an unreasonable period at the request of the execution creditor 
but without consent of the debtor). 

((/) 53 & 54 V ict, c. 71, s. 11 (1), (2). Seeiie Rogers, Ex parte Sussex {Sheriff), 
[1911] 1 K. B.^ 104. In such case the taxing master in bankruptcy is entitled to 
tax the sherifl s bill of costs and disallow the costs of the execution creditor and 
claimant, although they have been allowed by a taxing master acting under the 
order of a King s Bench master made on the interpleader proceedings (see 
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Sect. 7 

Costs. 


In general 


Part II.— Interpleader in the High Court. 

1269. Where on receipt of notice of claim to goods or chattels 
taken m execution the e.xecution creditor within four days admits 
the claim and notifies the sheriff or his officer to that effect he ' — 

IS only liable to the sheriff for any fees and expenses incurred 
prior to the receipt by the sheriff of the notice admitting the execution 
Claim (c). It no admission by the execution creditor is received in 
due time, and the claimant does not withdraw his claim by notice 
in writing to the sheriff or his officer, the sheriff may apply- for aii 
interpleader summons, and if, after the issue, but before the return of 
the summons, the execution creditor admits the claim by notice 
in writing to the sheriff or his officer and to the claimant, or the 
claimant withdraws his claim by notice in writing to the sheriff or 
his ofhcer (/), the judge or master may make an order for pay- 

^ and expenses, and tiie 

0 hei paity s co.sts against the e.xecution creditor or the claimant as 
tne case may be(/). 

Suij-Sect. 4.— O/’ Parties other than the JppJkant, 

1270. The ordinary rule that the party who fails to appear, or 
abandons, or is unsuc^cessful, pays the costs of the successful party 
applies in interpleader matters as in actions (y), and he muJt 
also^ as a imle^payjlie applicant's costs and charges (//). But the 

W P s r" n \ (.S-AoT//), [liiii] 1 K. ]!. W-i). 

p. ^ 'Vithdrawal by iheiiff, 

(,/ ) 1!. .S, C., Oril. oT, r. 17 ; J>er/.!,is v. (IS, '33), L> IRnvl. lOS 

('/; /pren V. LmmuUje (lS3;i), 2 Howl. 213 (trial of issue) ; Ftrhi„s v Ihntm 

of diumaut); Dalh, v. ]lumt,hries (IS3o), 3 llowi! 
l"]’; fr os^f' ( Bowl. 33(i; Hiihiiid v. LeHiuu- (1891), 2S 

v.\sH«r/-\TsVl ' /y'"’'' V. f.Via (ISfO), 9 Howl. oSO ; Metrilh 

O"'" cods where 

no blame attached to anyone or m the ah.<ence of improper conduct in 
either party ; see Oraia v .8^/,/,,., (KS3,1), 3 Howl. ,H,) ; 

iai fVsdJl’qVr T i r (lSo7) 0 Bowl. 547. In v. 

J^ou.e 90 L. I. J(i. 10, it appears to have been held in chanibers that 

here was no power to Older costs a.minst a claimant who did not bu 

thi. IS ...mtrary to IMa.s v. JJnrto,,. s./.ra, and is not followed in practice It 

-nas held under the Interpleader Act (stat. (1831) 1 A 2 ^A'ill 4 c oS) that 

cSdincs' an to object to the irrepnilarity of the pro- 

under 'that Ac m I '“J"’ sulHcient .appearance 

M I- W o-q\ * n ,7 ‘s® lum liahle for costs (GVa?.eW.- v. Pidjor</ {m2}, 10 

claim Im w , ^ "-here, though he had made no affidavit in .support of his 

aftei he frim th^”f f 'f n of the sumrZns, who. 

Ld arwil r . dakehok er s case, consented to an order ban-ing the claim, 

nd {1SKG(1 thot no ]%«•/. l.— J ♦*! •. 

held 
costs 

a 'dainZf ® "O power to order costs against 

m7s, I- n ■ ;^oo\''ot aiipeur at all, but this is not in accordance with the 

piosent practice (see the text, sio^;t). 



s .s 
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Interpleader, 


Sect. 7. 

Costs. 


Costs against 
claimant. 


Where each 
succeeds in 
i)art. 


Costs of 
proceedings 
to get 

possession of 

subject- 

matter. 

Costs against 

execution 

creditor 

to include 

sheriff’s 

charires. 


matter is one for the discretion of the court (i), and in a proper 
ease, as on the trial of an action, the successful party may be 
deprived of his costs (A;). 

1271. The claimant is only liable for costs and charges 
subsequent to the date of his notice of claim (1). Where the 
order directs a sale by the sheriff unless the claimant gives security 
within a stated time, and the security is not given till the last 
moment, or not at all, the claimant, though ultimately successful 
on the issue, must pay the sheriffs charges between the date of 
the order and his giving security or sale, as the case may be, since 
it is for bis benefit that the goods were kept, but he may be 
entitled to have such costs included in the costs given him against 
tlie execution creditor (w)- 


1272. Where the claimant succeeds in substance as against an 
execution creditor, though it happens that he is not entitled to all 
the goods claimed, he is, as a rule, entitled to the costs of the 
issue (n) ; and where the claimant succeeds as to part, and the 
execution creditor as to the other part, the costs may be divided 
and ordered to be taxed on that principle without reference to 
consideration as to which party w’as plaintiff and which defen- 
dant (a). So also on a stakeholder’s interpleader, if each of the 
claimants succeeds in part, each party may have to pay his ow'n 
costs (b). 


1273. The costs of the successful party include the costs of an 
application to take the money out of court (c), or to obtain the 
subject-matter of the dispute from the stakeholder (d) where such 
an application is necessary, 

1274. The successful claimant in a sheriff’s interpleader is 
entitled to recover as costs from the execution creditor the sheriff’s 
charges, such as possession money and expenses of sale subsequent 


Ills default, but that the costs of the application ought to be made costs in the 
cause). 

i) E. S. C., Old. 57, r. 15. 

/c) Field V. Rtvimjton (1889), 5 T. L. E. 642, C. A. ; see also Swaine Spencer 
(Stephen) (1841), 9 I)o\vl, 347. As to what is good cause for depriving a 
successful party of his costs, see title Pkactice and Pkocedxjre and. inter 
alia, Sutcliffe v. Smith (1886), 2 T. L. E. 881, C. A.; Jluxleij v. West London 
Fxtenswn PauL Co. (1889), 14 App. Cas. 26, 32; Forster v. Farquhar, [1893] 1 
Q. B. 564, C. A. ; Granville &: Co. v. Firth (1903), 72 L. J. (k. b.) 152, C. A. 

(0 Oaskell v, Se/ton (1845), 14 M. & 802; Goodman v. Flake (1883), 19 

Q. B. D. 77. 

(m) Malone v. Moss, [1900] 2 1. E. 586, C. A. 

()i) Phanmerv. Price (1878), 39 L. T. 657, C. A. 

(o) Lewis V. Jloldinf/ (1840), 9 Dowl. 652; Pixon v. Yates (1833), 5 B. & Ad. 
313 ; Chfton v. Davis (1856), 6 E. & B. 392 (where the claimaut succeeded as to 
five-sixths and the execution creditor as to the remaining sixth) ; overruling 
Staley v. Mcdwell (1839), 10 Ad. & El. 145 ; Cummins v. Kavanayh (1890), 25 

I. L. T. 24. 


(6) Carr v. Edwards (1839), 8 Dowl. 29 (where the plaintiff to an issue 
claimed £183, part of a sum of £492 17s. 6r/. in the hands of a stakeholder, the 
defendant to the issue claiming the whole amount, a verdict being found for the 
plaintiff for £‘50. Held that each party must pay his own costs). 

(c) Cusel V. Pariente (1844), 7 Man. & G. 527; Meredith v. Rvqers (1839), 
7 Dowl. 596. 

(^/) Barnes v. Bank of Emjland (1838), 7 Dowl. 319. 



Skct. 7. 

Costs. 


Paht IL — Interpleader in the JIihu Coujit. 
to the order on the interpleader summons {f), or to the repayment to 

'* Of the oinoLiM deducted ljy‘ the sheriff 

laS ( a »'”* "‘0 ot lie — 

f interpleader there is no iiower to order costs v , 

imjahle h, the cluimuut to the e.ecutiou credit'or as a Zll oftt’ « S-,7 

off Eigamst the costs payable by the ■;> 

execution creditor under an order made in the original action I,) . aXU 

1276 . ^^ here the unsuccessful claimant is a married woman an 
01 del may be made for payment of the costs out of her separate 
estate, subject to a restraint upon anticipation (h). 

1277. If the execution debtor becomes bankrupt, and the official 

before the sale is completed, the costs of the 
execution creditor and of the claimant, although directed by the 

order made in the interpleader proceedings to be paid out of 
the proceed.s of the sale, may not be deducted by the sheriff from 
the amount he must pay over to the official receiyer (i). 

1278 . here the order for an issue reserved the question of costs, 
and subsequently the defendant to the issue obtained an order that 
the order tor the issue be discharged unless the plaintiff to the 
msiie took certain steps within a stated time, and, on the plaintiff’s 
allure to bike the steps, obtained a further order for payment of 
bis^ costs. It was held that the order for costs was rightly made as 

notwithstanding the terms of the order of discharge, there ’was’ 
ytill junsdietion under the first order (/i). 
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a'.^ainst 
a married 
woman. 


bankruptcy 
before com- 
pletion of 
>ale. 


^Vhere co.^ts 
reserved till 
trial of issue 
and order for 
i'sue 

subsequently 

discdiarged. 


Part III.— Interpleader in County Courts. 

Sect. 1. — Jurisdiction. 

■ jurisdiction to grant relief by means of K 

interpleader in proceedings which haye been commenced in the 
flinty courts and also in proceedings transferred to them from the 
nign Court. Ihe jurisdiction in proceedings commenced in the 

nnm A p!'‘ protection of high bailiffs 

only (t) ihis was extended by the .Judicature Act, 1873 (w), which 

pve inferior courts power to grant such relief, redress, or remedy 

w- u ^ manner as might and ought to be done in 

tne nigji Court. But a county court is still unable to grant relief 

’e) aoodmun V. B/aJee (1887), 19 Q. B. 1). 77. 

J) Bluker V. .S'cac/er (1897), 7(1 L. T. ;i92. 
y) Barker v. (ls80), o Q. B. D. (109. C. A. 

WlFE,'voT"xVl'‘'p^3?’f ““ HuSliA.VD A.VU 

Ex parte ,S«,wej; {Hheriff), [1911] 1 K. B. 104. 
k) Wicks V. Wood (1878), 26 W. R. 680. 

tk s <” .fy,'” .S’- 

('«) 36 & Vict. c. 66, 8. 89. See title County CouKXrs, Vul. VIII., p. 432. 

s s 2 


iiactmcuts. 
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Interpleader. 


Sect. 1. 

Jurisdic- 

tion. 

Limit of 
scope of 
relief. 

Jurisdiction. 


Relief to 
high bailiff. 


Relief to 
defendant to 
an action. 


Conditions 
of relief. 


where the a 2 )plicant (other than the high bailiff) is not at the time 
of the application a defendant in a county court action (?i). Persons 
who merely expect to be sued cannot apply for relief in the county 
court as they may in the High Court (o). 

The juiisdiction in proceedings commenced in the county court 
depends upon the Judicature Act, 1873 (p), s. 89, the County Courts 
Act, 1888 ( 5 ), and the County Court Eules, 1903— 1911 (?•). 

Sect. 2. — Cases in rcliicli Relief may he given, 

1280 . The high bailiff may apjdy for relief whenever a claim is 

made to or in respect of any goods or chattels taken in execution 

under a process of the court, or in respect of the proceeds or 
value thereof (( 7 ). 

1281 . Relief may be given to a defendant in an action brought 
by the assignee of a debt or chose in action, who has had notice 
that the assignment^ is disjDuted, as to the whole or part of the 
debt or chose in action, by the assignor or anyone claiming from 
or under him, and also where the defendant in any such action, 
01 zn any other action for any debt, chose in action, money, 
goods 01 chattels, has had notice of any other opposing or con- 
flicting claims to the whole or any jDart of the subject-matter 
of the action ( 6 ), The titles of the jflaintiff and the claimant 

need not have a common origin, but may be adverse to and 
independent of each other (c). 


Sect. Conditions of Relief, 

1282 . No conditions similar to those obtaining in the High Court 

are attached to apjDlications by a high bailiff, but where the applicant 
IS a defendant, he must satisfy the registrar by affidavit that he claims 
no mteiest in the subject-matter in dispute other than for charges 
and costs, that he does not collude with either the plaintiff or the 
claimant, and that he is willing to pay or transfer the subject-matter 

s. Sf) ; County Conrt Rules, 
ov,Tr\ inain reason for this limitation seems to be due not to 

rif ^ ^ statute itself, which are of a wide character, but to the absence 

provision of Pr^ictice as to an originating summons under which such 
issues are raised in the High Couit 

( 0 ) See p. 586, aiite. 

' 7 ^) ^36 & 37 Viet. c. 66 . 

^ ^ ihtd., s. 156 (deposit by claimant of value of 

sub ect-matter with bailiff or security to be given); kd., s. loT (power of 

toTuterpiead) application by high bailitf calling parties before it 

(’■) Co’irt Rules, Ortl. 27, and Ord. 53, rr. 14—17. For the jurisdic- 

tion of the county court in interpleader proceedings remitted from the High 
Court, see title County Courts, \o1. VIII p 443 " 

(a) County Courts Act, 1S8S (51 & 52 Viet. c. 43),’s. 157. 

( ) Coimt} Court Rules, Ord. 2 /, r. 15(1). "Where the application arises out 
of an assignment, it is essential that the applicant has had due notice thereof in 
writing (Judica ure Act, 1873 (3(i & 37 Viet. c. 66 ), s. 25 ( 6 ); Jie AVic Jlamlnny 
Brazthan Ilaihray Cb., [1875] W. N. 239); see p. 584, ante. The claims 
list be advene and conflicting in the sense of being claims to the same thin-i 
{Greatorex v. hhackle, [1895] 2 Q. R. 249) ; and see p. 586, ante. 

(c) County Coui-t Rules, Ord. 27, r. 15 ( 3 ) ; see p. 584, ante. 



Particular* 


PaKT III, IXTERPLEADER IX CoUNTY COURTS. 029 

into dispose of it as the court may direct (d). Copies of «ect. 3. 

the affadavits must be lodged with the registrar for the plaintiff and Conditions 
claimant (c). 

Sect. A.— The Claim. 

Sub-Sect, 1 . — ][ow aiid when made. 

ma^d^e^in court it must be I'.actice in 

. o (y )* tliG claim IS not admitted by the execution interpi'ja'ier 

creditor within four days of his receipt of notice of the claim sent 

to him by the high bailiff, and the claimant persists in his claim, ' 

_ le ngh bailiff shall apply for an interpleader summons to be 
issued (//). 

before the return day the claimant 
must deliver to the high bailiff', or leave at the office of the registrar 

two copies of the particulars of the goods or chattels claimed, and 

of the grounds of his claim, with his full name, address, and 
description (/;). 

A\ here the claim is b v a landlord for rent, particulars must be 

given of the amount, period, and premises in respect of which it is 
claimed (i). 

1285 . Particulars which merely state that the goods claimed are 
the proiierty of the claimant without giving the grounds for the 
claim are insufficient (./), but particulars giving the date of and 
parties to an assignment under which the claim is made are a 
sufficient compliance with the rulet/r). The goods claimed need 

not be specilically set out (/), and slight errors in the particulars 
^vlli not invalidate their sulheiency (m). 

. ^^liGie the particulars are insufficient or not delivered in 

time, the judge should either amend them or order a new summons 
to be issued, as he is bound to adjudicate upon the claim upon 
the merits (a). Wliere^ the judge erroneously decides that the 
particulars are insufficient and orders the claimant to jiay costs, 
the High Court may order him to adjudicate upon the claim, but 
has no jurisdiction to reverse the order as to costs (o). 


Extent of 
particulars 
to be ‘aven. 


Where 
particulars 
^iven are 
insuflScient. 


(</) County ( oui-t Iffilo.s, Oi-J. 27, r. 13(2); iAi-/., Form 22(i ; see p. oU-l. 

I Ind. ^ 

(./■) County Court lUile.s, Ortl. 27, r. 1 (1). 

(.7) r. a. 

(A) y/;/-/., r. o. One of the copies must forthwith be sent by the hi‘>h bailiff 
by post to the execution creditor [dad.). ° 

(0 to a landlord s claim for rent where process has been issued, see 

title COI-XTV (.’OUKTS, Vol. VIll., p. o(i3. 

(iSoO), lo (ri. Jj. 220; Ih- (’allnm v. /iVm.v, Ex jKtrie Tanner 
(iSoO), 10 ].. J. (q. 1 !.) aiP; see also Uichardsoit v. W'riijht (iSTo), L. li. 10 
Rxch, COT (whore the court was equally divided). 

(A) //, V. ilivltards (18.31), 20 L. J. (q. b.) 8.31, 

{/} Ilts/op V. Mdieorf/e (1861), 18 L. T. (o. s.) 100 ; II. v. StajwKon (1861), 21 

E. J. (Q. B.) 8. 

i'll) E.(j., lie Hardy v. Walker, Ex parte M^Eie (18.3.8), 0 Exch. 201 (where 
the address •nveii was “ Elizabeth Street instead of “Elizabeth Terrace”). 

(a) Be&wifk v. Boffey (1864), 0 Exch. 81.3. 

(o) li. V. Ilwhards, mpra ; (’hinrhward v. (kvhman (1800), L. E. 2 Q. E. 18 * 
but see Whitehead v. Prorter (1868), 8 H. & \. 682. The High Couid may also 
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1287. Where damages are claimed by the claimant from the 
execution creditor or from the high bailiff in respect of the seizure, 
the particulars of the claim to the goods must also contain a state- 
ment of the amount claimed for damages and the ^rounds of the 
claim (_p). 


A\ heie such a claim is made, the high bailiff and the execution 
creditoi, or either of them, may pay into court a sum of money 
in satisfaction of the claim, and the payment so made has the same 
ettect as if the proceeding were in an action in which the claimant 
Avas plaintin and the high bailiff or execution creditor defendant {q). 


1288. ^\heie the interj^leader jiroceedings are taken by a 
defendixnt to an action, no provision has been made that notice of 

® shall be given as in the case of interpleader by 

the high bailift ; but where the claimant persists in his claim, he 
must, five clear days at least before the return day of the inter- 
pleader summons, leave at the registrar’s office three copies of 
particulais of the grounds of liis claim, one of which the registrar 
must send to the plaintiff, and the other to the defendant (r). 


• ^^ here an order is made in the High Court on an 

intei pleader summons issued at the instance of the sheriff, trans- 
ferring the proceedings to a county court, the claimant must, at 
least live clear days(.s) before the day fixed by the county court for 
the hearing of the proceedings so transferred, lodge with the registrar 
two ^pies of the particulars of the goods or chattels he claims and 
^ giounds of his claim, one of which the registrar must 

toithwith send by post to the execution creditor (/), but in such 
particulars no claim for damages will be allowed (a). 


Sub-Sect. 2. — Aflmission or Wifhdrairal, 

1290. If within four days after receipt of notice of the claim the 
execution creditor gives notice {h) to the high bailiff that he admits 


prohibit the county court judge from proceeding on the original plaint {Re 

V. Ihdter, Axyiarfe ,1/7'ef (1S5;J), 9 Exch. 261). ^ ^ 

m 1 Court Rules, 

flo.ii.’.n.,. ■ V, ~r‘’ 'h? ^ lorpi 211. here the claimant has not claimed 

® ^ '® ^1“® interpleader summons, but claims them in his 

fo no f may be ordered to pay the costs of any adjournment which may 

be necessary to enable the execution creditor or the high bailiff to prepare his 
defence to the claim so made (County Court Rules, Ord. 27, r. 8 (2), May, 191 If. 

p 4^3 *-**’‘^- i’- title County CouitTs, Vol. VIII., 

County Court Rules, Ord. 27, r. 15 (5) ; ihuK, Form 230. Non-compliance 

th this I ule may be waived where all parties consent, or without consent 
II the .urn©® directs. 

(5) In a pioper case the court will reduce the period and expedite the hearing 
(County Court Hides, Ord. 3;3, r. 13). ^ 

(0 County Coiu't Hides, Ord. 33, r. 10. By consent of all parties, or without 
such consent, if the judge so directs, the interpleader claim may be tried although 
this nde has not been complied with {ibid.. Form 211) 

(a) County Court Hules, Ord. 33, r. 1 1. Before this rule it had been held that 

the county court judge could not allow' a claim for damages to be added (0/irer 
V. Lewts, [18S0] AV. 224). ^ 

{b) For form, see County Coui't Hides, Form 204 a. 
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Sect. 4. 

The Claim. 


is only liable to the high bailiff for 
possession fees or expenses incurred by the latter prior to the notice 

of admission being received, and, where necessary, these may be 

recovered by the high bailiff upon an application to the court in 

writing, three clear days’ notice thereof being given to the execution 
creditor (c). 

bailiff on receipt of the notice of admission may WiUuirawai 
withdraw from possession, and apply in writing to the court for C'' liivii 
an order protecting him from any action in respect of the seizure 
and possession of the subject-matter of the claim. Three clear 
days’ notice of any such application must be given by the bailiff to 
the clainiunt, who niay attend the hearing. The judge may make 

such order as to protection and costs as may be just and 
reasonable (d). 

1292. If there is no such admission and the claimant does not w'liere no 
withdiav, the high bailiff must issue an interpleader summons, and ■''fhnission b\- 
then, if before the return day the claimant tiles a notice of with- 

drawal and gives notice to the execution creditor, or the execution u-kh‘ba\vai 
cieditoi. liles an admission of the title of the claimant and gives claimant, 
notice to the claimant, the subject-matter of the dispute or money 
paid into coiiit Mill be dealt Math and disposed of as if no claim had 
been made or tbe execution had been withdrawn, as the case may 

be, and tbe judge may make such order as to costs and charges as 
may be just and reasonable (r). 

1293. ’\\ here the interpleader proceedings are commenced by a Abandonment 
detendant and the claimant desires to abandon his claim he must 

five clear days at least before the return day of the interpleader 
summons, leave at the registrar’s office three copies of a notice of defendant to 
relinf|uishnient, one of M’hich is sent by the registrar to the plaintiff a" “ct'oa. 
and another to the defendant (./'). Where such a notice is filed, the 
judge, on the return of the interpleader summons, may make an 
order declaring the claimant and all persons claiming under him 
for ever barred against both the plaintiff and defendant in the 
action, and all persons claiming under them, and may also make 
such order against the claimant as to costs incurred b}’ the 

other parties before receijit of notice of relinquishment as may 
be just (r/). 


k'UB-Sect. o. — Deposit or Secoriip by Claimant. 

1294. here a claim is made to or in respect of goods taken in Depo.sit to be 
execution, the high bailiff must fortliM’ith send to the claimant 

claimant or 


(f) County Court liules, Ord. 27, r. 1 (2). Formerly the fees could only be 
recovered by means of an action {Thomas v. Peek (1S88), 20 Q. B. 1). 727). ‘The 
application must bo in writing and intituled in the matter of the execution 
(County Coiu-t Buies, Ord. 27, r. 1 (2)). 

{•!) County Court Buies, Ord. 27, r. 2. 

(e) Ibid., r. 3. 

if) Ibid., r. 15 (5); ihid.,Vovm 230. 

(y) Ibid,, r. 15 (7), (b). 


security 

triveii. 
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IXTERPLEADER. 


Amount. 


Where claim 
made under 
bill of sale. 


] Possession 


Sect e a notice (/(), requiring him to make a deposit or give security (i), 
Tn e Cla im, and also a notice of the claim to the execution creditor (k). 

The claimant may deposit with the bailiff, either the amount of 
the value of the goods he claims (Z), to be paid by the bailiff into 
court to abide the decision on the claim, or the amount of the 
costs for keeping possession until the decision (?«), or instead of 
deposit he may give to the bailiff security for the value of the 
goods claimed in the form of a bond with sureties (72). 

1295 . Where a claimant, whose title under a bill of sale was 

admitted, deposited the amount of the judgment debt and costs, and 

not the value of the goods, and the high bailiff’ withdrew from pos- 

sessiqn without consulting the execution creditor, it was held that 

the high bailiff ought not to have withdrawn, and that the court had, 

on an application by the execution creditor, power to order the high 

bailiff to retake possession, and to order a sale of the goods, if there 

was evidence that the proceeds of such sale might realise sufficient 

to discharge the bill of sale and leave a surplus towards the 
judgment debt and costs (o). 

fees after date • ^^^h®re a claimant deposited more than sufficient to cover the 

ordeposit lodgment debt and costs, though less than the value of the goods, and 

e execution creditor before the return day of the summons admitted 

the claimants title, it was held that the bailiff was not entitled 

0 possession fees after the date of the deposit, since, having taken 

the amount deposited, which he had no right to do except on the 

assumption that it represented the amount of the value of the 

goods, he ought to have withdrawn from possession and could 

no a teiwaids be heard to say that it did not represent the 
value (p), ^ 

_ 1297 . Where an amount equal to the value of the goods is paid 
in 0 com t, and thereupon the high bailiff withdraws from possession, 
the goods may be seized again by another execution creditor. In 
such a case the remedy of the original execution creditor is against 

{It) For foim, see County Court Rules, Form 205. Formerh' no such request 
was^n^essary before a sale could take place {Cramer v. .Matthews (1881), 7 

(i) County Court Rules, Ord. 27, r. 1 (.3). 

(/.•) Ibid., r. 1 (1); ibid., Form 203a. 

AnP fixed by appraisement in case of dispute (County Courts 

rlnirnn'iiV a ti, ^ ^ ict. c. 43), s. 156). “Dispute ” means a dispute between the 
/.T' n execution creditor (d/ffe-.i- (V. v. Solomon, [1906] 2 K. R. 91). 

rmivf foo out 111 Sched. B to the Treasuiy Order regulating 

court fees, dated 30th December, 1903. Where the high bailiff levied under 
th.ee warrants upon different goods of the debtor on the same premises, and 
possession under all the warrants was held by the same man, he was held to be 

e.a Si2; f '■ «'■ “■ 

(o) Milier <t' Co. y. Solomon^ suj<ra. 


Where there 
is a second 
execution. 


(p) Xewsum, d- Co., Ltd. y. James, [1909] 2 K. B. 384. It is somewhat 

DDcile this case with MiUer d': Co. v. Solomon^ supra, on the ques- 


N A ' / 

difficult to recoD 

^ ^4? • • 1 . ■ t' — ----- V. bupra. on me ques-- 

tion of ijinciple as to how much should be deiiosited as security. The cases 
largely depend upon the special facts. 
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the money in court and not against the goods (7). Where tlie value 
of the goods deposited is less than the amount of the judgment 
debt, and the money in court is paid out to the execution creditor 
on the claimant failing to establish his claim, the execution 
creditor is not entitled to the value of the goods deposited 
a second time by the same claimant on a second execution upon 
the same judgment being levied by the execution creditor, since he 
has elected to accept the money deposited in the first instance in 
lieu of the goods (r). 


Sect. 5. — Payment into Court. 

1298. In interpleader proceedings l)y the high bailiff, where the 
claimant deposits with the bailiff the amount of the value of the 
goods claimed, or fails to deposit or give security and the bailiff 
sells the goods, the amount of the deposit or 2n*oceeds of the sale 
niust be paid into court by the bailiff to abide the decision of the 
judge u2)on the claim (s), and any money paid into court under the 
execution must be retained by the registrar until the claim has 
been adjudicated u2)on (/). In an interpleader by a defendant, the 
subject-matter of the action and claim must be brought into court 

on filing his affidavit of disinterestedness, or at 
any time after the issue of the summons (xO. 

Sect. 6 . — SaP by JliyJt BaiUrt* 

1299. Where no deposit is made by the claimant, nor security 
given, the high bailiff must sell the goods and 2)ay the proceeds into 
court to abide the decision of the judge (r). 

Where the real owner claims the goods, but makes no deposit 
nor gives security, and the high bailiff thereupon sells under 
this 2H'Ovision, the sale conveys a good title to the goods although 
the judgment debtor is not the true owner hO* Put where the 
claimant is not the real owner and the real owner makes no claim 
to the goods, the purchaser does not get a good title as against the 
real owner {h). 


{<[) n>//.s V. Hughes, [1907] 2 K. IJ. S4a ; S. C., 2;i T. L. R. 733, C. A. 

(/•) Ilwliloii'x, Min ion, [1894] 1 Q. B. 503, C. A. The taking the money out of 
court was field to be an cdectioii to accept the money in lieu of the goods, and 
the execution creditor was therefore estopped fi'om afterwaitls denying that as 
against himself the goods were the claituaiit's ; and see title Bstoitel, 
) ol. XIIL, pp. 35S, 365. The question as to what the result would liave been 
if the judgment creditor had seized the goods the second time on another 
.■jndginont was left open; compare KoUhk v. (tohhn Sonrcigns, iMl., [189S] 

(h B. 164, C. A. 

(ft) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 156. 

0 County Court Rules, Ord. 27, r. 5. 

>f) I hid., i\ 15 (6). 

('■) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 156. lie need not first 
iin interpleader summons (('ramev v. Mattheivs (1880), 7 U. B. D. 

425). 

(«) (iooiUix'k V. Cousins, [ISWi] 1 Q, B. 558, C. A. ; see also Cramer Matthews, 
aupra, at p. 433. 

(^d Crane A' Sons v. Onnerod, [1903] 2 K. B. 37. 


Sect. 4. 

The Claim. 


Payment into 

* 

court by 
bailiff or 
defendant. 


Duty to sell. 


Effect of sale. 
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Interpleader. 


Sect. 6. 

Sale by 
High Bailiff, 


Power to 
delay sale. 


Sale where 
claim made 
under a bill 
of sale. 


Sale in 
proceedings 
transferred 
from Hig-h 
Court. 


None of the provisions of the County Courts Acts (c) oi-RuIp^ 

fL „ f ^ an execution which are nnl 

e goods of the execution debtor, and if the true owner has a rieht 
to the possession of those goods (c). 

chS sST4^Ve't?h 7 " 

ohr nLtl t'7 O™'* ‘tewlication 

i'CRistar lo 11 e M„i 1 , 7 , “ie mnsl be given by the 

after deducting the cxpensee'of thrsale' 

dii’pctprl hv fb/A A 1 • T sale, taxes, and rent, if any, 

applied by the rem\^trn^ ^ balance into court to be 

cippnea oj the registrar in accordance with the order The 

thfpa/tfes ‘rthe"?,?V^"V'''’' as betwLn 

me parties to the application as the judge directs (i). 

the us?al orde^ W transferred from the High Court, where 

Lie in defiilt ^’^lue of the goods claimed, and for 

sale shall he s'lihie^f ^ order provides that such directions for 

directing the sheriff tho court before sale 

to the liifTh hniliff ^^P°®®ossion or hand over possession 

sLriff mav m Iff Proceeding, including the 

postponemint of the ''sale and to e 

nroceedino- TLcv i j ^ expedite the hearing of the 

upon such terms thereupon make the order asked for 

be prescribed hv the ^ P°®®®®®joo money or other charges as may 
piesciibed by the order of transfer, or if none, then upon such 

(3 eLv.° c. 43); County Courts Act, 1903 
(c/) County Court Rules, 1903-1911. 

the claimants to the^execiiDOT cLh^' ("’tiere furniture was let on hire by 

could immediately retake nn'oc- .- m agreement whereby the claimant 

claimants were uiiaware oF tL .^eizurer" execution, and the 

(/) County Court Rule.s, Ord. 27, r.'7. 

and ppAi, (mfaiu: '■• [1900] 2 K. B. 91 ; 

apphca;imf^bLTe\m£tkfnJ;^ 212 a. The co.sts of an 

Oi^i. 27, r. 13 (3) May 1911) the judge (fife/.. 

/I) ottered by the County Court Rules 1911 

notfee musrbfgiyeSo the I ^ to the proceeding 

^n A- ^ J-.ondon agent of the under-sheriff 

title Couxif C ourts, VoTvnTfp" 50-!!“^'’ 
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terms as may be just and reasonable, and may also expedite the 
hearing (0- 

Sect. 7. — 77/e App/iea/ion, 


Sect. 0. 

Sale by 
Higli Bailiff. 


Sua-Si-XT. l.—/n (lp.ii€raL 


1303 . In claims arising out of process of the court, where there is 
neither an admission of the claimant’s title by the execution 
creditor within the time limited, nor withdrawal by the claimant, 
the high bailiff may, l)efore or after any action has been brought 
against him, apply to the registrar for a summons calling the 
execution creditor and claimant before the court (/a). The applica- 
tion must be made to the court of the district where the levy has 

been made(/0- 


I>y liifrli 
Ij.'iilia. 


1304 . The summons may he issued without leave of the judge (^v), rrncticr*. 
and service must be effected as in the case of an ordinary 
summons (p)* The summons must be served on the solicitor of 

any party who acts by a solicitor (//). ^Miere the claimant has failed 
to make a deposit or give security, the time of service may, if the 
high bailiff so desires, by leave of the court, be such as will obtain 
a speedy decision on the claim (r). 

1305 . Where the defendant to an action is an applicant for relief r.y. lofendant. 
he may within live days of the service of the summons in the action 

apply to the registrar for a summons for relief against the claimant (s ). 

On being satisfied by ailidavit that the necessary conditions for 
relief to be granted exist (tb the registrar must issue an interpleader 
summons for service on the claimant (a), returnable as soon as con- 
veniently may be, and must annex thereto a copy of the original 
summons and of the affidavit in support. Notice of the issue of the 
interpleader summons must be given to the plaintiff’ and defendant 
to the original action {h). 


Scb-Sect. 2. — Claiii) Inj Ejcmtion ('rcfUtov for Jk/n/nfjfS, 

1306 . Where damages are claimed bj' the execution creditor 
against the high bailiff for negligence or misconduct or other cause 
arising out of the execution of the process, the execution creditor 
must, at least live clear days before the return day of the summons, 
give notice in writing to the registrar and high bailiff' stating the 


Where* 
Uamases for 
iiodi«jence 

O 

claimed bv 

execution 

creditor, 


(0 County Court Rules, Onl. IJd, r. 1.'3 ( 1 ). 

(ni) County Courts Act, ISSS (ol & 52 Viet. c. da), s. 157: County Court 
Rules, Ord. 27, r. 12 ; Porms 200 — 2 IU. 

('0 County Court Rules, Ord. 27, r. 12 . 

(«) J hid,, r. 11 , 

(p) dhid., r. 4. See title County Coukts, Vol. ATI!., p. 40S. It has been 
held in Ireland that the county court has no jurisdiction to pronounce a 
decree upon an interpleader process where service was effected out ot the 
jurisdiction {Sjtetice v. Parhen, [1900] 2 1. R. 019). 

( 7 ) County Court Rules, Ord. 27, r. 11. 

(^') J hid., r. 4. 

I hid., r. 15 ( 1 ). 

(t) ^ee p. 028, ante. 


(a) Por Porm, see County C(jurt Rules, Form 227. 

(5) County Court Rules, Ord. 27, r. 15 (4); ihid.. For 


ms 22 s, 229. 
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Interpleader. 


Sect. 7. 

The Appli- 
cation. 


Practice in 
transferred 
proceedings, 


Non-appear 
ancc of 
plaintiff. 


Non-appcar 
a nee of 
claimant. 


amount and grounds of the claim, and, on the hearing of the 

adjudicate upon the claim. 
Such a claim is to be deemed a claim in interpleader for the 

puipose of_ fees and costs (c). The high bailiff may pay money 

an action by the claimant against him (d). Where the clafm for 
damages is not made until after the order has been made on the 

upoirit^V maintained 

Sub-Sect. 3. — Transferred Proceedintjs, 

proceedings have been transferred from the 

01 del ot tiansfer, or a sealed duplicate or copy thereof office 
copies of all affidavits filed on the application to the High Court a 

delivered between the® parties, a 

nn J f 7 P^i'^ies of the time and place for the hearing, 

have been taken by the sheriff (/t ) . ^ 

Sect. S.—Tlie Order, 

Sub-Sect, 1. — of Parties, 

/“Jei'PJeader proceedings by a defendant, if on the 
letiiin day of the interpleader summons the plaintiff in the action 
oes no appeal, the action and interpleader summons must be 

be^^ust*^(l^) * ^ such order as to costs as may 

aj^pear, the judge must hear and deter- 
ne e ac ion as between the plaintifl and defendant, and may 
na ve an oic ei declaring the claimant and jjiersons claiming under 

bailed against the defendant and persons claiming 
under him, and such order as to costs against the claimant as may 


(r) County Court Fades, Ord. 27, r. 9; ihid., Form 2‘>*> 

(d) Ihid.^v. 10 . See title Couxty CouKXri Vol VTTl n 4 o*i 

(e) Death v. Harrison (1870) L E (iFvnh 1* *» T1 *’ i ' ■ i 4 -V, 

Conntv Pinivf^ Ani- Ihis was a decision under the 

Aet 1 S4 h7q I" m V f ' ^ the County Courts 

ti7 of tit uno-p ' f' J whether the lurisdic- 

hon ot the judge was not conhued to the detenninat on of the ri-ht to the ^oods 

7lTe f ^e question of damages foftreVasr. 

(y ) tt the claimant tails to take the necessary steps anv other party to the 
proceedings, incduding the sheriff, may do so. ^ ^ ^ ^ ^ 

Pff7tp7u“v,-^™® order of transfer, the lodgment must be 

ellectea within seyen days from its date 

r. 9. Ten clear days’ notice at least must 

o, tile order of transfer, or the judge 

lpn<fth pf e-^Ped>te the hearing and may reduce the 

length ot notice {ibid., r. 13 (2) ). e> j 

(!) / bid.. Ord. 27, r. lo (7) (a). 
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be just. But the order barring the claim as against the defendant 

does not affect the rights of the plaintiff and claimant betAveen The 
themselves (A’), Order 

If the defendant alone does not appear, the judge must hear the v 

cases of the plaintiff and cfaimant and give such judgment thereon an""’ of'" ' 
as sliail liiially determine the rights and claims of ail parties, hut 
no order shall be made in favour of the claimant as against the 
defendant except at the claimant’s request (/). 



1309. '\\ here the applicant for relief is the defendant to an 
action, the registrar upon issuing the interpleader summons must 
adjourn the trial of the action to the day on which the interpleader 

summons is made returnable, and give notice to the plaintiff and 
defendant of the adjournment (/;/). 


Where 
a|jj»licant is 
‘lehfii'Ifint to 
an aotioii. 


1310. here the applicant is the high bailiff, any action which has where 
been l)i ought in any court in respect of the claim or of any dama^^e 
arising out of the execution of the process must be stayed upon the 

summons (n). But an action by the ''' ‘ ' 
claimant against a purchaser of the goods taken in execution will 

not 1)6 stayed, since there is no iiower to bring him before the 
court in the proceedings (o). 


Si']!-Si:cr. 3. — Atf/fnlicaiiou 0 /t (7ai/it. 

1311. On the return of tlie summons_ issued by the high bailiff, if JuU.scmu.i 
there IS no jury, the judge must adjudicate upon the claim made -ifiiudicatc on 
and make such order in respect of the claim and costs of tlie 
proceedings as lie thinks lit ( p). He must also adjudicate between "" ‘ 
the parties, or either of them, and the liigh bailiff on any claim in 
lespect of any damage or damages arising out of the execution of 
the piocess by the iiigli bailiff (Vy), and may make such order in 
respect of any such claim, and in respect of the costs of the pro- 
ceedings, as may seem lit(r). The order made must include 
directions as to the disposal of the money paid into court (s)y and 
IS final and conclusi\G as between the parties, or as between 


ih) County Court Rules, Onl 27, r 15 (7) (b). As to whore the claimant has 
iileU notice ot rehnquishiuont ot his claim betore the return tluv, sec n. 031 aiitc 
(/) (.ounty Court Rules, Ord. 27, r. 15 (7) (c). . i . • 

(i/i) / 5a/., r. 15 ( 1 ) : i/n>/., Forms 22S, 229. ' 

'n) Comity Courts Act, ISSS (51 Oe 52 Viet c. 43), s. 157, 
u) //i/U V. (1S8(1), 5 Ex. I). 313, C. A. 

ip) County Coiuts Act, 1SS8 (51 ut 52 Viet. e. 43), s. 157. 

( 7 ) fhv virtue of these words thecounty court judge has jurisdiction to adjudi- 
cate upon all claims of whatever amount arising in the'way described in this 
section (.S//U/// v. Iknskin (1S93), 94 L. T. Jo. 285) 

(/•) County Courts Act, 1888 (51 .t 52 Viet. c. 43). s. 157. As to the liability 
lor wrongful seizui*e, see p. 031, aide, and, generally, title Execution, ^a)l XIV 

pp. 28 6 '/ SC 7 . ■’ 

{«) Cyuitv Couit Rules, Ord. 27. r. 14. A minute of the order must be 
entered in the minute book, but need not be drawn up and served unless anv of 

the jiarties require it or the court orders it. l-'orms, if diuwu up iin.l 
rorms 213 — 220,223 — 225. ’ 
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Sect. 8. 

The 

Order. 


Order as to 
fees. 


Tower of 
jucl,u:e where 
applicant is 
defendant to 
an action. 

Order in 
proceeding's 
transferred 
from High 
Court. 

Hainages 
against hieh 
bailiff. 

Enforcement 
of order. 


Discovery 
and motle of 
trial. 


In |)ro- 
eeedings 
transferred 
from the 
High Court. 


Interpleader, 

hZ’ity appealed 

linnfff?;. adjudicate upon any claim of the high 

baihft foi fees, and may order payment of such fees by the claimant 
01 execution creditor as he thinks just (u), 

nJlflt/’" proceedings by a defendant, the judge may 

mSr if fhZ"’ as to the disposal of the subject^ 

couit, 01 m the sheriff s hands, and order the sheriff to deal with 
the money iii his hands accordingly (l>). 

1315 . Damages ought to be awarded against the high bailiff 
where the claimant can prove substantial loss or injury (cD 

nvinim- enforced in the same 

mannei as any order in an action m the court (d). 

Sect. 9. —Trial. 

1317 . The rules relating to discovery and to the mode of trial of 

to X-nlp?/ apply, with the necessary modifications, 

to iiitei pleader proceedings (e). In interpleader issues arising out 

0 process the claimant is the plaintiff and the execution creditor 

1318 . In proceedings transferred from the High Court, the trial is 

nrrW nf “anner and under the conditions prescribed by the 
Older of transfer. If no directions are given by it, any of the 

the sheriff, may apply to the county court 
for directions. Subject to any directions being thus given, the 


0 County Courts Act, 1888 (51 & 52 Viet. c. 42), s. 157. 
u) County Court Buies, Ord. 27, r. 6 . ^ 

(a) IhiiL, Y. lo (8). 

V.^?a2:i,%9at2"a%"!;2rc 

execuii'ot,. were >eiid "f ■'«■!.'/? ‘/‘i'l STf r T 

(IS)Oiy 17^T^^ 273^ 0 ®'“^®®® conversion); see also J)e Coppett v. Barnett 

c»Sr?v5 ^ '■ 

Vol County Courts, 

ol. pp. 513, o28. As to the law of discovery in general see title 

Discovery, Inspection and Interrogatories, Vol. XL, pp^35 

(/) County Coiu’t Buies, Ord. 27, r. 4 uu i 

{</) I hid., Ord. 22, r. 3 . 



Pari III. Inierpleader in County Courts 


639 


A[;j»ea) to the 
Court. 


proceedings are to be Wed by the judge without a jury, and the skct. . 
oidinaiy pioceduie m the trial of an action applies (h). An applica- Trial 

tion may he made to expedite the hearing of the proceedings (ij, and — ' 

where it is granted the judge may also order the hearin- to take 
place at any convenient court of which he is judge (j). 

Sect. 10. — Appral. 

■ of appeal to the High Court is given where any party At,|,ea) t 

IS dissatished with the determination or discretion of the jud^e in ii'iiiCoi 
point of law or equity, or upon the admission or rejection of anv 
evidence, except that where the money claimed or the value of 
the goods or chattels claimed, or of the proceeds thereof, does not 
exceed tiO, there is no appeal as of right, hut only if the jud^e 

thinks It reasonable and proper that an appeal should he allowed 
and grants leave to appeal (/,). 

1320 . A) here the claimant deposits a smaller sum than £20 as wiiere k- 
the appraised value of the goods, he cannot claim the rin-ht to 
appeal on the ground that the real value is more than £'>0 and 
that the smaller amount deposited was sufficient to satisfy the 
judgment (/). here the value of the goods seized exceeds £20 
there is an appeal without leave, though the judgment debt is less 
than A;‘20, and the claimant has paid the amount of the judcrment 
debt into court to prevent a sale (>//). Where the value is less than 
1-20, but there is joined to the claim to the goods a claim, exceedin^^ 

£20, for damages against the execution creditor upon which judo^"^ 
meiit isgi\en for a smaller amount than i;20, the execution creditor 
cannot ap2)eal without leave (y/), though the claimant can apiieal so 
far as the amount of the damages is concerned (o). 

1321 . heie the claim made is a claim by a landlord for rent to l.aiuUoiU’s 
a gieatei amount than .£*20, and the landlord ajipears on the 
hearing of tlie summons, he, as well as the other parties, has a 

right of appeal (p). The high bailiff cannot appeal against the 
linding on tiie issue, as he is not a party (r/). 


^\'Ile^c less 
than £20 
cleposited. 


(A) County Coiut Rules, Onl. ;iy, r. 12 . For proceedings ou trial -cuerallv 

see title Cou.xTY CouuTS, Vol. VIII., p. 52«. * uiai ^cnciaiij . 

(/) County Coiu-t Rules, Ord. aa, r. la (1). 

+ 1 ^"^1 Pl‘^^e must be given by the re-ds- 

tiar to the parties, iiml to the registrar of the other court, to whom alsu'^all 

pj-pers relating to the matter must be transmitted. After the heurim^ the 
l)apers are returned to the registrar of the original court with a minute of the 
order made. The older is here settled, filed, entered and proceeded upon in the 
original court as if the hearing had taken place there (/hid ) 

(/:) County Courts Act, ISfSS (51 ic 52 Vict. c. 13), s. 120. ‘ A.s to appeals from 

l-'«"erally, see title Cou.XTY Couim, Vol. VIII., p. 001 ! 

(/) (1 hite V. Milne. Co. (1887), 58 L. T. ‘225. ^ 

(/n) Vallauce v. NaaU (1858), 2 11. & N. 712. 

(//) Lamb V. Tea! & Co, (1889), 22 Q. R. D. 075. 

(o) Drecumau v. //an-rii (1854), 9 Exch. 485. 

(p) Foid/jtr V. Ta/fhr (1800). 5 II. A N. 202. 

ns'dw f Viot.c.I3), «. 120 ; see^mR/i V. Darl.o, 

(18S4), 20 Ch. D. OOo, C. A. ; lernph' v. Ttm}de (1N94), 00 L. J. {n, b.) 
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Sect. 10. 

Appeal. 


Appeal as to 
costs. 

Appeal in 

transfeiTed 

proceedings. 


Scale of 

costs. 

“ Subject- 
matter.” 


Costs in 

transferred 

proceedings. 


Kailiff’s 

allowances. 


Interpleader. 

incidence of the sheriff’s or high bailiff’s eharees is a 

has jurisdiction to d ow L costs 
of the trial below as well as of the appeal (s). 

1323. In proceedings transferred from the High Court to the 

^ appeal to the divisional court, and from 

Sect. 1L— Costs. 

1324. The scale of costs applicable is governed bv the value of fbo 
subject-malter of ll.e dispute* (»). For fhis purpl the ' subUt- 
mattei m interpleader proceedings means, (1) in the case of a 
claimant, the amount of the value of the goods his claim to which 
s allowed, plus the amount of the damages, if any awarded- 
(2) in the case of an execution debtor, the amount of the value of 
the goods smed, phfs the amount of the damages, if any claimed 

chtoedS. ” ^ of thTd“,’ 

indm s’r ■*/“’ .‘’opoo’' “O'!® % fto Claimant is under MM, and the 

judge decides in the claimant’s favour, and holds that the goods were 

cosS tod Tn seal 

of thp fhpWff f ° L transferred from the High Court, the rights 

bv am m-fei of f “’S"® prejudiced nor affected 

Srfl'wi tv? bif r?? W’ “V >1^0 ‘tTtS 

sneiin snail have his costs of the proceedings in the Hifrh rmirf- 
and may direct by which party such costs shall be paid(c)! 

as heTs^^ot“^ m rf' f ° T the costs of the issue 

L ^ ^ ^ oi’<^er has been made the 

Sobtirf/, *** ■'”* “■ “Pl’ly to® o 

Wbere the goods are handed over bv the sheriff to the hinh 
bailiff 11 , pursuance of on order of the county court, the latter mfy 


W Goodman Y Blake (1887), 19 Q. B. D. 77. 
j V. ColUns (1867), L. R. 2 C. P. 381. 

1 ^ • 

IS- 

not 

/ '7 • I - ^ _ A X - xxLt. 10/0 lOV <Si 4U VlCf, O Hfn a 

(i/nf/., approving Cr«s// V. Turnci' (1878), 3 Ex D 803 0 A 1 L i 

COITXTY (’OTn^T*^ Vral VTTT -tn.-, r)\- i * A' ' A.J. OGG also title.' 

x . i.(Hiiis, \ 01 , Vili., pp. 00 / etseo.: Courts Vol TX ma ^.q 

s ?.uSrS’rtnS'b7d‘ '™" f- 

if SI; '■ “ to to “«■ 

Ci,owk™™,'c1Toi‘ S ptHt/??’ ”**' *° 

(/) County Coui't Rules, Ord. 33, r. 17. 
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.eS: r oir"r'i?f:rrtn„ttr=S"'s “rr 

Louit or county court scale as he thinks just. The costs of thp 
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."^KCT. II. 

Costs. 


Costs ill 

Chancery 

Division 

before 

transfer. 


in 


county court. 


Part IV. InterplBader in the Liverpool 

Court of Passage. 

• practice in interpleader proceedings 

m the Court of Passage of the city of Liverpool (0 are almost 
identical in terms with those in force in the High Court. 

1327. An interpleader summons may he served out of the 
jurisdiction of the court anywhere in England and Wales without 

eave but there is no power to serve it out of the jurisdiction 
beyond these limits (/i). ■' 

1328. An appeal lies from every decision of the registrar to the 

presiding judge (/), and from the presiding judge to the Court of 

Appeal in every case by special leave of the presiding judge or of 
the Court of Appeal (m). o j o ui 

1329. The rules and principles governing the allowance of costs 

are the same as in the High Court. There exists, however, a 

pia.ctice by which, in small cases, the sergeant-at-mace does not 

wait for the expiration of the four days after giving notice to the 

execution creditor before issuing the summons, but instead the 

summons is issued at once and returnable by special leave the day 

after service. At the request of any party the summons may be 

adjourned, but if, on the return of the summons, the claim is 

admitted or withdrawn, costs are usually not given to either the 
execution creditor or the claimant. 

y) County Court Eules, Ord. 33, r. 15. 

Ji) Ibid., r. 16. 

to constitution and general jurisdiction, title Courts, Vol. IX., 

18^93 f56 & 57 V.Vt'VR-f “ade under the Live.pool Court of Passage Act, 

t.w,r 7 i n I ® gives them statutory force. They came into 

operation on 1st October, 1903. The order relating to interpleader is Ord 57 

as m the case of the rules in force in the Supreme Ooiirt. See p. 581, ante ' ’ 

m Liverpool Court of Passage Procedure Act, 1853 (16 & 17 Viet. c. x.x.i ) s 67 

AfiSSil ST-rto!'?!'. '■ 


Practice 
identical with 
that in the 
High Court. 

No power to 
order service 
out of the 
jurisdiction. 


Appeal. 


Costs. 


H.L. — xvir. 
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Interpleader. 


pakt y. 

Inter- 
pleader in 
the Salford 
Hundred 
Court. 

Enactments, 


"Where relief 
given. 


Conditions of 
relief. 


Part V.— Interpleader in the Salford 

Hundred Court. 

1330. The interpleader jurisdiction of the Salford Hundred Court 
depends upon the Salford Hundred Court of Eecord Act, 1868 (?i). 
No rules relating specifically to interpleader have been made under 
the piovisions of that Act which enable rules to be made (o), but 

piovides that in any case not expressly provided for therein, 

or^ by rules of court for the time being in force, the general 

principles of practice in the superior courts shall be applicable to 

actions and proceedings in the court, and by a rule (p) it further 

piovides that the practice, where no rules and orders apply to the 

contrary, shall be as nearly conformable as maybe to the rules and 
practice of the High Court. 

1331. The court gives relief (1) to its head bailiff or any of his 
omceis vliere any claim to or in resj^ect of goods or chattels taken 
or intended to be taken in execution under the process of the court, 
or to or in respect of the proceeds or value thereof, is made by any 
landloid for rent, or by any person not being the party against 
whom such j^rocess has issued (q) ; and (2) to a defendant in any 
action in the court ^yho is also sued or expects to be sued in respect 
of the subject-matter of the action by a third party (/•). 

1332. The conditions of relief are similar to those in the High 
Court and county courts (.5). 


The 


Payment into 
court. 


1333. The application for relief may be made by the head bailiff 

01 any one of his officers before or after the return of the process, 
and before or after any action has been brought against him (a), 
and by a defendant at anytime after declaration and before plea(Z>). 
The application is supported hy an affidavit, in the case of a 
defendant, as to the action having been brought or threatened, the 
adveise clairu, and as to his lack of interest, his absence of collusion 
and his leadiness to bring the subject-matter into court or dispose 

court may direct (c). The head bailiff’ need not file an 
affidavit unless he relies upon special circumstances (d), 

1334. In interpleader by the head bailiff the goods or chattels 
seized lemain in his possession until the court disposes of the 



31 & 32 ^ ict. c. exxx. ; 
197. 


as to geueral jui'isdiction, see title CouaTS,Yol. IX., 


( 0 ) Salford 
ss.' 126— 128. 


Ilundi'cd Court of Record Act, 1S6S (31 & 32 Viet. c. exxx.), 


( p) of Rules of October, 1868, made under the Salford Hundred Court 

of Record Act, 1868 (31 & 32 Viet. exxx.). 

iq) Salford Hundred Court of Record Act, 1868 (31 & 32 Viet. c. exxx.), s. 112. 

(r) Ibid., s. 109. 

(s) Ihifl. ; and as to these conditions see pp. 592 ef seq., 628 anie 

{a) Salford Hundred Coimt of Record Act, 1868 (31 (Sc 32 Met. c. exxx.), s. 1 12. 
(6) Ibid., s. 109. 

(0 Ibid. 


(<0 This IS similar to the High Com-t practice relating to an affidavit bv the 
shsrill ; see jip. 594, 595, anie. 



Part V. Interpleader in the Salford Hundred Court, 

the claimant deposits with the 

wi h th« ^ seized, together 

Tuch sum S ?h keeping possession^ and 

have been brought in any superior 
S‘or'c„tt T'* “' 'r°'”“"" «ny El 0 

S?-! • '"’kich any such action shall be brought may order the 

the issim^n^f the costs of the proceedings after 

al/eadl b -on 1 registrar may stay the proceedings in the action 
alieady biought against the defendant (p). 

1336. There is a power, similar to that in the Hich Court of 

registrar of the adverse claims, or of 
of ba T L his ck?nT;?t'“ J " “Of -appearance of the claimant, 

Z cS"ir t 1 jrr ‘“.'’.'J™' “> ‘^e citcumslance" ot 

the reffish-u- ptoeeedings m interpleader before 

cne legistiai aie in his discretion (k) 

1337. In interpleader by a defendant the iTukment in anv other 

b'e trred° andlhi s.’'" directed to 

oe ti led and the summary decision of the registrar shall be final and 

unde “tii'em f/r^ ''“'“‘"S 

verte° Efon‘’.rt1,'o;“ “*'• “ 
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Pakt V. 

Inter- 
pleader in 
the Salford 
Hundred 
Court, 

Stay of 
proceeding.^. 


Summary 

determina 

tion-by 

legistrar. 


Appeal. 


Xcw trial. 


[/Uhi!f '-'‘'Uit of liocord Act, uses (;il A ;jo c. vxxx.), s. 1 lL>. 

io) / s. loa 

u} rfir'" : P- ('•• a:, as to lialidr. 

oc f V -i-n* ( oiirt of Record Act, 1SG9(:U lV; :i2 Vkt c c\\\ ) < 11*> 

as obaihll; 109, as to defendant. ^ >- Mcr. c. cxxx.j. 1 1., 

(/.•) HjkI. 

(/) Jhid., s. 110. 

(w) Ihi/., tf. 90; IT. 71—73 (>ee note (j,), p. G-12, ai^fc). 


INTERPRETATION OF DOCUMENTS 

See Heeds and Other Instruments; Evidence; AVills. 


interpretation of statutes 


See St.vtutks. 
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INTERPRETATION OF WILLS. 

See Wills. 


INTERREGNUM. 

See Constitutional Law. 


INTERROGATORIES. 

See Discovery, Inspection, and Interrogatories. 


INTERVENTION. 

See Husband and Wife. 


INTESTACY. 


See Descent and Distribution ; Executors and Administrators. 


END OF VOL. XVII. 



INDEX 


INDUSTBIAL, PEOVIDEXT A\D SDIILAR SOCIETIES 1 ■^S 
accounts, audit of, provision for, 1 1 1—38 
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acknowledgment of registry, duty of registrar as to, 10 
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bflff of court whcTC child or young person found, 165 
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Docks, inspection by accountant, provision for, 16 
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building societies, co-operation with land societies, 5, 6 

co-operative, advantage over societies registered under BuildiDP* 

Societies Acts, 6 ^ 

objects of, 6 

,, to register under the Act, 5 

cancellation of registry, effect of. 38 

grounds for, 37 
notice required on, 38 

case f conversion of registered society into company, 34 

case Stated, pov\er of court or registrar as to 29 ^ 

central office, constitution of, 8 * 

functions and powers vested in, 8 
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certmcate, registration, of, where company converted into society 8 
change of name, registered society, of, how effected, 13, U 
Channel Islands, application of the Act to, 3 
Chief Registrar, effect of settlement of dispute by, 29 

reference of disputes to, 29 
claims, provision in rules as to, 11 

clubs, working men’s, registration of, 10 
committee of management, provision in rules for, 14 

powers and duties of, provision to be made for in rules 24 
registered society, of, validity of payments made by 25 
company, conversion into registered society, how effected, 7 , 8 

of registered society into, how effected, 33 
joint stock, and industrml and provident society, difference between 7 
legistration as registered society, claims not affected by, 8 * 

1 . of no effect on previous claims, 34 

compulsory winding up, jurisdiction of the court as to 35 
contracts, registered society, on behalf of, how made, varied or discharged 26 
conversion, company into registered society, how effected 7 8 ^ * 

co-operative societies, assi^stance by county council for purpose of workmen’s 

dwellings, powers, 6 
exemptions, none from stamp duty, 3 , 4 
extent of movement relating to, 3 
nature and object, 3 

copyholds, admission of registered society as tenants 20 

costs, inspection of books by accountant, of, liability of members apnlvine for IG 
special meeting, of, security for, 24 “ ^ ^ ’ 

county .power of, to assist co-operative societies as to workmen’s 

court, disputes, when referable to, 28, 29 

. . . sue its officers or sureties in, 25 

court, jurisdiction of, on application for compulsory winding up, 35 
cieditor, registered society, of, no claim on members, 19 

^^^ 33 ^ affected by amalgamation or transfer, 

death, member, of, intestate without nomination, how claims settled 19 

, V ^ . testate, provision for settlement of claims, 19 ’ 

debentures, registered society, of, registration of, under Bills of Sale Act'i 20 
debts, recovery of, from members, 30 * 

deceased member, claims to share of, method of dealing with. 18 
deposits, inability of society taking, to pay out capital, 5 
invalid rule, effect on, 5 

provision for receipt of, by rules of registered society 20 
aiscovery. power of court or registrar as to, 29 ^ 

dispute, claim against officer, when not a, 25 
disputes, county court, when may be settled by, 28, 29 

court of summary jurisdiction, when may be settled by 28 29 
effect of settlement by rules, 28 Jt ^ 

reference to Chief Registrar, 29 

settlement of, power of society to include or exclude the provisions of 

the Arbitration Act, 1889.. .28 
rules may provide for, 28 

member, as to. method of dealing with 18 
dissolution by instrument^ procedure on 36 05 

winding up, 35 ’ 

instrument of, effect of execution of, on property of society 37 
notice of, advertisement of, in London Gazette. 30 

engagements, registered society, of, how transferred to another society 33 
evidence, copy of rules, when admissible as 11 society , 66 

extraordinary resoluLon, winding up of registered society bv means of 34 
hdehty guarantee, officer of registered society, when required for, 25 
fines, recovery of, when imposed by rules, 32 ^ 

High Court, when society may maintain suit against its officers in 25 
illegal possession, property of society, of. liability of persons for 31 39 
purpose, suspension of society existing for, 37 ’ > - 

income tax, liability of members and employees to, 19 

registered society, when chargeable to,’ 27 
Industrial and Provident Societies Act, 1893, effect of 3 4 
industrial and provident societies, legislation governing, 3 , 4 

( 2 ) 
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industrml and provident societies, nature and object of, d — 

^ society. registered society’, 
infants, ineligibility of, to be officers of registered society l.> 
inspection, affairs of registered society, of, when may be ordered 80 

books, of, appointment of accountant for j.urpose of. ’lb 

right of member or person interested as to, 18 10 
costs of, power of registrar to order security, 30 31 
inspector, power of, to require production of society’s books and documents 81 
instrument of discharge, effect of, as a discharge of mort^a^e 28 ’ 

dissolution, alteration in, how made, 80 

. , - . , , - ^®fct of execution of, on property, 87 

mterpleader, rival claims to deceased member’s share may be dealt wirli bv 18 
mvestmerits, registered society, of, appoint.oent of member as proxy in reipect of, 

confirmation of, when made prior to 1894.. 21 
provision for, 21 

. . , , . , when may be made in a savins bank 21 

joint stock company industrial and provident society, and, difference between 7 
HI ijtliction court of the, on apiilication for conipul.sory winding up. 85 

Jarul, distribution by ballot, legality of, 0 

positifui of allottee of, when purchasing from land society 0 
power of registered society to hohi and dispose of 20 

societies for allotments or small 

registry, provisions where mortgage registered in. 22 23 
societies, co-operation with building societies. 5. b 

what IS ineliKied in, under the Industrial and Provident Societies Act, 1893... 

legal proceedings, i.ending before registration, not affected 10 
egislation, Acts governing industrial and provident societies 3 4 
ibranes, registered societies, of, liability of persons committin-'offencos in 3-^ 
ben. registered society, of, on shares of members, 30 ° 

limited liability, registration as affecting, 10 
“ limited. ’ nccc.-isity for word, on registration of society, 9 
loans, provision foi-, in rules of registered society. 2o 
Lo^nhm aazrtfr. arlvcrtisenient of notice of tlissohition in, provision for 30 

lunacy, member, of, ]>rovision for payment of shares in case of IG 17 

meetings, jimvision for holding, metliod of, 23 ' ’ 

speeiak power of registrar as to, 24 
wliat is included in, for pui'iiose of the Act, 23 
member, appointment of, as proxy in respect of society’s investments 'H 
bankrujitey of, provision in rules for, 17 ’ ’ 

<leath of, inte^atc, settlement of claims on. 19 
testate, suttlomcnt of claims on, i:» 
interest ot. in registered society, provision for. 11 
liability of. for moiithiy subscriptions on winding up, 35 
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members, advances to, power of registered societ}^ as to. 22 

consent of, necessity for, on dissolution by instrument, 8(1 
creditors of registered society, cannot look to, 19 
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recovery of debts from, 80 
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unregistered society, of, liability of, 19 
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rules as forming a contract of, 10 
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jirovision as to. under Land Transfer Rules, 22, 28 
reconveyance of, receipt in lieu of, 22 
registered, .satisfaction of, procedure as to, 22 
name, registered, ciiange of, how effected, 18, 14 

effect of change of, 14 

liability of olficer contravening provisions as to use of, 13. 14 
juovision for general use ijf, 13 
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nommatmn, disposjtm^n of sums standing to eredit of member by, 17 

property which may be the subject of, 18 
revocation of, method of, 18 

. , operate as a, 17 

nominator, duty of society on death of, IS 
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notice, cancellation or suspension of society, of, 38 
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obiWtq P’^'^.^edinp, of, to set aside a dissolution. 37 
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officer, liability of for non-compliance with rules 31 
signature of, presumption as to, 26 
officers, duty of, provision to be made for, in rules, 24 
ineli^nbility of infants to be, 15 

legistered society, of, liability to account, 25 

provision for appointment, 14, 15 

officials, appointment and rem^Sot^pSif^'h"'''^""" '' 

paro contract by, when valid on behaffi of tTe soe kv 26 

Recovery of, provisions for, 32 
penalty, delivery of untrue rules, on, 16 

falsification of annual return for 16 

proceedings, notice of to set aside dissolution, provision as to 37 

registered society, by or against, form of^^ ’ 

profits, approp^rti-roS^io^n [Xtal^ f^S 

rules to provide for 11 19 

promissory note, in name of society, presumption as to 26 
property, as the subject of nomination, ir ’ 

instrument of dissolution on, 37 
32 “‘^appropriation of society’s, liability of persons a 

registration as effecting the vestinff of 10 

registered mortgage, satisfaction of, procedme! 22 

name, affixing to premises, 13 

change of, how effected. 13, 14 
effect of change of, 14 

liabflitVr.f ^ ® ^3 

ose of, ^n all tr“ioL"'?3“^' 

° ''’,neS?LriT'°“ 

societies, amalgamation of, how effected, 33 

society, allotments “"of ToX'TotLLtUonty to let to 7 

annual audit of accounts of, provision for, 27 ’ 

Statements as to banking busines-^ dutv n<5 tn 
apprentices, right to take, 14 “S to, o 

investments of, when made prior to 1894 21 

contract of, how made, varied or discharge.1, 26 

conveision into a company, how effected, 33 

of company into, 7, 8 

cmditorforun"']’*^'^® for admission, 20 

cieaitors of, no claim on members, 19 

( 4 ) 
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registered society, debentures of, registration under Bills of Sale Acts, 20 

duty of, on death of nominator, 18 
how dissolved, 34 

income tax, when chargeable to, 27 

ineligibility of infants to be officers of, 15 

inspection of affairs of, when registrar may order, 30 

interest of member in, provision for, 11 

investment of capital of, 21 

joint stock company, and, difference between, 7 

liability of officers of, to account, 25 

to penalties, 31 

management, provision for, 14, 15 
name of, necessity for stating in rules, 13 
provisions as to, 9 

necessity for word ‘‘limited” on registration, 9 
objects of, provision for, in rules, 14 
payments by committee of, validity of, 25 
powers and duties of committee of mana"ement, 24 
of the Act not affected by rules of, 1 1 
to hold and dispose of land, 20 
provision for loans and deposits in rules of, 20 

provisions, wdien carrying on business in more than one part of 
the United Kingdom, 9 

registration under Mone 3 '-Ienders Act, 1900, when reouiretl, 5 
remedies of, w’liere officer in default, 25 
rules, contejits of, 11 

of, contract of membership contained in, 10 
to sue or bo sued in corporate name, 32 

under Act of 1852, right to acknowledgment of registry under 
tlieAct.O 

“ registered society-,” use of expression, 3 

registrar, acknowledgment of registry bv, dut_v as to. 10 

amendment or alteration o‘f rules, duty as to, 13 
appeal from refusal of, to register, 10 
as medium of state control, 8, 9 
chief, when disputes may be referred to, 29 
duties of, as to registered societies, 8, 9 ' 
duty as to annual report, 9 

transfer of stock when trustee incapacitated or abroad, 

i • MM 


registmvd societies, of, functions and powers, 8 
lejM.rt of special meeting to be sent to, 24 
special meeting, when to be called by, 24 
rcgistralion, effect of, 10 

instrument of dissolution, of, necessity for, 80 
legal proceedings pending before, not affected, 10 
limited liability effected by, 10 
mendjcrship requisite to, 9 

registered company on conversion from joint stock company 8 
special resolution, of, provision for, 24 
vesting (jf properly effected by, 10 
working men’s clubs, of, 10 

registry, ackriuwle<igmcnt of, duty of registrar as to, 10 

apjdicatioii for, provisions to be observed o!i, 10 

cancellation of, on conversion of registered sneiet}' into compan}’, 34 

or suspension of, grounds for. 37 
societies, of, 8 

removal, officials, of, provision for, 11 

rent, payment of, by tenants of registered society, provision for, 20 
report, annual, dut\’ of registrar as to, 9 

special meeting, of, duty of the chairman as to. 24 
resolution, special, conclusive evidence of, wdiat is, 24 

provision for registration of, 24 
w’liat is, for purposes of the Act, 23 
leturn, annual, falsification of, penalty for, IfJ 

right of member to rcipiirc copy of. lU 
what must be .shown in, 27, 28* 

rules, allotments and small holdings, provisions when land to be taken for, 12 
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rules, alteration or amendment of, 12, 13 

appointment and removal of officials, provisionsifor in, 11 

appropriation of profits, as to, 11, 12 

auditing of accounts, provision for, in, 11 

bankruptcy of member, provision for, to be made in, 17 

claims, provision for, in, 11 

contents of, 11 

copies of, provision for supply to applicants, 16 

when admissible as evidence, 11 
deceased members, must provide for claims in respect of, 19 
delivery of untrue, penalty for, 16 
effect of settlement, of disputes according to, 28 
filing of copies, on application for registry, 10 
interest of member in registered society, provision for, 11 
invalid, effect on deposit loans, 5 
liability of officer for non-compliance with, 31 
membership, regulation of, by, 15 
name of society to be stated in, 13 
objects of the society to be provided for in, l-l 
provision for, on conversion of company into registered society, 7, 8 

strike fund in, when ultra vire.^^ 14 

recording of, when society trading in more than one part of the United 
Kingdom, 9 

registered office, provision for, in, 14 

society, of, as a contract of membership, 10 

nature of contents, 3 
seal, custody and use regulated by, 11 

provision for custody and use of in, 14 
settlement of disputes, when to be by, 28 

society registered prior to the Act, of. how affected by the Act, 11 
transfer and withdrawal of shares to be provided for in, 11 
rules,” what is included in word as used in the Act, 11 
savings bank, registered society, when investments may be made by, in a, 21 
Scotland, exemption of societies in, from stamp duty on statutory receipts, 23 
seal, custody and use of, provision for, 11, 14 
name of society to appear on, 13 
set-off, right of society as to, in respect of member’s debt, 30 
shares, members, of, lien of registered society on, 30 
transfer and withdrawal of, provision for, 1 1 
small holdings, power of county or other authority to let to co-operative 

societies, 7 

provisions to be made by societies taking land for, 12 
societies, nature of, entitled to register. 4 

registered before the Act, how regarded, 7 
special meeting, application for, how made. 24 

duty of chairman to report as to, 24 
l) 0 wers of, 24 

when registrar may call. 24 

resolution, converting company into registered society, form of, 7, 8 

on conversion of registered society into a limited company, 
contents of, 34 

provision for registration at central office, 24 
what is, for the purposes of the Act, 23 
stamp duty, exemption, none in respect of, 3, 4 

mortgage receipts, on, exemption of societies in Scotland from, 23 
statutory declaration, necessity for filing with instrument of dissolution, 36 

receipts, provision for, on satisfaction of mortgage, 22, 23 
stock, transfer of. power of registrar as to, 21, 22 
strike fund, provision for, when ultra vires, 14 

summary jurisdiction, disputes, when may be referred to court of. 28, 29 

right of society to sue its officers or sureties in court of, 25 
suspension of registry, effect of, 38 

grounds for, 37 
notice required on, 38 

tenants, registered society, of, provisions as to payment of rent, 20 
the Act,” meaning of, 3 
transfer of engagements, how effected. 33 

shares, provision in rules for, 11,16 

( c ) 
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ireasury, administration of the Act by, 8 

as medium of state control of registered societies, S 
trustee, power of registrar as to stock in name of, 21, 22 
unregistered society, liability of members of, 10 
vacating receipt, in lieu of reconveyance, 22 
vesting, property, of, by registration, 10 
voting, proxy, by, when members have right of, 23 
scale and right of, rules to provide for, 23 
will, operation of. as a nomination, 17 
winding up, limitation of liability of member on. 3.> 

registered society, procedure on, 34 
withdrawal of shares, provision for, 11. 16 
working men’s clubs, registration of, lu 

workmen's dwellings, county council, power to assist co-operative societies as to, G 

INFANTS AND CHILDREN. 

absence of child, power of court to proceed in. 170 

accident, child/^ to, persons included under Fatal Accidents Act 18-16 -n 

prosecution of persons where performing child meets with, consent neces- 
sar}’. l.>3 

account stated, invalidity of, where with an infant, 63 

acquiescence, no bar to assertion of infant s rights 62 

acrobatic performance, child, by, liability of persons caiisin-^ ].-,3 I,vf 
act of infant wlien void, 48 t 

action, compromise of, where infant a party, when allowed 145 
right of infant to bring, 62 ’ 

administration durante minore a-tatr, to whom granted. .50 

. , where infant next of kin, 51 

admittance, infant, of, as tenant of copyholds, how ejected, 06. 07 

payment of tine, on. 07 

adoption, child, of, by person other than parent, not recognised, 111 
adult, liability of, when contracting with infant, 67 

})risoners, prevention of association of juvenile with, 176. 178 
trial of in juvenile courts, provision for. 178 
when not liable as joint contractor with infant, 73, 74 
advancement, child, of, presumption of, 113 

court, by the, when allowed out of capital. 92, 93 

no power to charge real estate for puriiose of, 93 
effect of failure of purpo.se of, 93. 94 
jiower of trustees, extent of. 93 
purpose for which made. 93 
tru.stees, by. out of capital, when allowed. 92, !i3 
wlien guardian can only make out of capital, 130 
advowson, right of infant to hold and present in respect of an, 101 

rights of infant as owner of, 57 

age, child s, burden of proof as to, in dangerous performance prosecution 153 
Iraudiilent misrepresentation by infant as t(». effect of, 66 
full, attainment of, during proceedings, effect of, 143 

effect on proceedings, 137 
competency of persons of, 43 

continuation of service after attaining, effect of, 73 
right of infant partner on attaining, 53 
when attained. 44 

4 

h}'’ the Sovereign, 44 

agent, power of infant when acting as, 59 

when infant can appoint, 48 

alienation, infant's real estate, of, powers as to, 132. 133 

amusement, employment of children in public place of, when an offence. 152 

ante-nuptial agreement as to child’s religion, how construed by tlic court, 
i X o 

appeal from conviction for offence under Children Act, 19U8, to wliat court, 

appearance, procedure wlicre none entered on behalf of infant. MI 
application for removal of cliildren to place of safety, who may make, 161 
appointment, property to infant, of, by parent, wlien voi<I, 78 

testamentary, of guardians under statute, 123 
apprentice, capacity of infant as master to, 56 

covenant to bind infant as an. when binding. 49 
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apprentice, inclusion^of, as “ workman ” under the Workmen’s Compensation Act, 

misconduct of, rights of master on, 72 
rights of, on bankruptcy of master, 71 
apprenticeship, binding contract of, right of inf.ant to enter into, 61 

dissolution and termination of, 71 

form and contents of contract of, 70 

liability of parties on covenants in deed of, 70, 71 

under deed of, rights of apprentice as to, 71 
u-i. X. , infant to bind himself by contract of, 69 

arbitration, submission by infant to, when void, 63 

arrest of persons committing offence under Children Act, 1908. ..108 
association, children, of, with charged adults, prevention of, 176 
attorney, when infant can appoint an, 48 

automatic machines, removal of, when cigarettes obtained by children, 175 
bail, detention of child on refusal of, place of, 170 

grant of, to accused under Children Act, 1908., ,168 
release of child or young person on, 176 
bailee, liability of infant as fraudulent, 75 
bailiff, incapacity of infant to act as, 47 
bank account of infant, position of, where dealt with, 61 
bankrupt, incapability of infant to be made a, 54, 55’ 
bankruptcy, master, of, rights of apprentice on, 71 

petition, infant may present, 55 

^sggbig) liability of persons allowing, or procuring child for purpose of, 163 
benefice, capacity of infant to present to a, 57, 101 ^ 

betting, loans to infants for purpose of. illegality of, 172 

Betting and Loans (Infants) Act, 1892, effect on ratification of loans, 65 
bill of exchange, incapacity of infant to give, 49 

oaid of guardians, power of, to take proceedings under Children Act, 1908. ..171 
bond, incapacity of infant to give, where penalty attached, 49 
breach of trust, when infant liable for, 51, 52 
brothel, permitting child to reside in, offence of, 163 
building society, infant as member of, 59 

bye-laws regulating employment of children, power of local authority, 150 

1 , ^ , procedure on making, 150 

capital, advancement, when can be made out of infant’s, 130 

application for maintenance out of, when infant has only a reversionary or 
contingent interest, 91 

^ when applied for maintenance of infant, 90, 91 
^ ^children ^1 52* *L5 3”^ exemption of, from provisions relating to employment of 

chastisement of infant, rights as to, 107 
child, adoption of, when not recognised at law, 111 
and parent, relation between. 118 
definition as a term of relationship, 45 
intoxicating liquors, age at which, may be supplied to 45 
meaning of, in deeds and wills, 45, 46 

under Summary Jurisdiction Acts, 45 
persons included in term for purpose of education, 45 

under Fatal Accidents Act, 1846...45 

T, t .1 • . AVorkmen’s Compensation Act, 1!)0(’....45 

purchase by father in name of. presumption as to, 118 
statutory definition of, 44 

Children Act, 1908. exemption from provisions of, 162 

chimney sweeping, employment of children in busine.ss of. when illcn-al 157 

Christian religion, practice of the court where child's religion other’ than the. 

City of London, the mayor and aldermen as guardians by custom, 122 

cleansing of children, liability of persons neglecting, 174 

co-contractor, adult as, with infant, when not liable, 73 74 
co-executor, infant as, rights and liabilities of, 50 

committed for trial, power of magistrate as to children of person 16-5 
company, capacity of infant to be member of, 60 

joint stock, repudiation of membership by infant, 60 
winding up of, effect on infant shareholder, 61 
compensation, persons under full age, of, provision as to, 158 

right of apprentice to, as ‘-workman,” 72 
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compromise of actiou in which infant a party, wlicn allowed 14.> 

when court will set aside. 1 to ’ 

consent, guardian, by, to marriage of infant, how to be •’iven 130 
marriage of infant, to, when requisite. 117 

who can give, ">7 

necessary to prosecution where child meets with accident r,3 

party to proceedings bj', when other an infant, liow far blndinr^ 14(! 

I'roccodings on behalf of infant 137’'’ 
continuous offence, procedure in case of, 171 ’ 

contract, infant, of, effect of Infants Kelief Act, 1874 on 03 
invalidity of, when prejudicial to infant, Of' ’ 
liability of adult on making, with infant, 07 
necessaries, for, liability of infant, 07 
nori-liability of infant for tort founded on, extent of 7.-; 
power to bind infant by, limitation of, 40 ’ 

to marry, age at which infant may make binding, 7,7 
voidable, wlien may be repudiated by infant, 04, 0:> 
contracts binding on infant, 49, 01 

infants, authorised by common law and equitv, 04 

. , , . statute, 04 

void and voidable, distinction between, 03 

contnbuti.ry negligence, doctrine as applicable to young persons, ir,7, l.ys 
c onverMon, application of doctrine to infant s property, 84 85 
convictecl person, power of magistrate as to children of, 165 
co-plaintiff, infant as, rights on attaining full age, 138 
copyholds, admittance of infant as tenant of, hoV effected, 96, 97 

capacity of infant to be steward of a manor of, *50 ' 

tenant of, 90 

surrender by infant, 97 

when infant liable to forfeiture of, 97 

coroner, notice to, on death of infant about whom notice is required 101 
corporation, when infant may be member of, 59 ’ 

costs, infant defendant made a party, of, how paid, 144 
liability of infant defendant for, 144 

next friend for, 135, 138 
official guardian ad lif/'m, of, how paid, 144 
j*ro vision for amount of, where child ordered to pay fine 177 
recovery of. from infant's estate, 139 * 

court, appointment of guardian by the, 125, 120 

custody of infant, when interfered with by the, 106 
discretion of, as to appointing mother or father a guardian, 120 
guardian ap{)ointed by, special powei’s of, 132 
jurisdiction of. on removal of child, 109 
lease of infant’s land under direction of, 100 
no removal of ward out of jurisdiction of, 147 

of summary jurisdiction, power of, to order detention of child in nlace of 
safety, 104 

power of, as to custody on application of mother, 108 

to appoint or remove a guardian, 108, 109, 125 
sale of infant’s land by order of the, how effected, 95 
when guanlian will be appointed by the, 144 
covenant, when binding on infant, 49, 70, 71 

cruelty to children, societies for prevention of, extension of Poor Law Act 1879 
to include, 171 ’ 

custody, infant may elect to remain out of parents', 109, 110 

of, mother no right against father as to, 107 
rights of father as to, 105 
when convicted of felony, 110 

court will interfere with, 106 

either parent may obtain by writ of habeas corpus, 109 
power of court of summary jurisdiction as to, 108 

on application of mother, 108 
transfer of, by infant’s parents, 106, 107 
ward, of, change of, power of court as to, 129 
custom, guardianship by, 122, 123 

<langci’Ous performance, liability of persons causing child to take part in, 153 
death, notice of, where infant being nursed for reward, 158, 159 
one of several guardians, of, effect of, 127 
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debts, deceased persons, of, liability of infant heir or devisee, 81, 82 
non-liability of father for child’s, 115, 116 
trade, liability of infant for, 73 
deed, appointment of guardian by, revocation of, 123, 124 
meaning of child in, 45, 46 
of apprenticeship, execution of, 70 

form and contents of, 70 
liability of parties on covenants in, 49, 70, 71 
defence, non-delivery of statement of, on behalf of infant, effect of, 142 143 
depositions, child, of, in lieu of evidence, admission of, 170 
depositor in savings bank, right of infant to be, 61 
destitute, power of court where child found, 165 
detention, child, of, on refusal of bail, place of, 176 

habitual drunkard, of, in retreat, power of court as to, 169 
places of, provision by police authorities, 177 
devisee, infant, liability of, for debts of deceased persons, 81, 82 
disclaimer, right of infant as to, in respect of onerous property 75 76j 
disposition, infant, when void. 48 ’ ’ 

dis^putes, master and apprentices, between, power of court of summary jurisdiction, 

divorce, discretion of court as to custody on decree for. 111 
drunk whilst in charge of child, offence of, 169, 170 
education, child, of, as a necessary, 68 

duty of parents as to, 115 

power of the court in matrimonial causes as to child's, 116 
to apply income for infants’, 85 

removing child from place to place preventing, liability of person, 173, 
1 / 4 

ward's, control of. by guardian, 130 
provision for, 147, 148 

election, application of doctrine to infants, 80 

emigration, child or young person, power of Secretary of State as to, 165. 166 
employer, duty of, as to care of young employees, 157 

mining, duty of on employing children, 157 
employment, children, of, in business of chimney sweeping, when illegal, 157 

connection with mines, provisions, 154, 155 ’ 
factories and workshops, how regulated, 152 
metalliferous mines, illegality of, 156 
mines, 154 

pit banks, how regulated, 155 
street trading, age limit for. 150, 151 

how regulated, 150 
offences and penalties, 151 
power of local authority as to, 150 
doctrine of common, nature of, 152 

power of officer of local authority to enter place of. 151 
engines, metalliferous mines, in, employment of young persons in connection with, 

entertainment, duty of provider of, when attended by children, 173 

employment of children in public, when an offence, 152 

exemption of charitable, from provisions relating to emnlovment 
of children, 152, 153 

penalty on provider failing to fulfil obligations, 173 
€71 reiitre sa vihr, appointment of guaidian in respect of child, 124 
escape of child, assisting in, liability of persons, 166 
evidence, admission of deposition of child in lieu of, 170 
capacity of infant to give, 56 
child of tender years, of, admission of unsworn. 170 
offence under Children Act. 1908. Act applicable, 170 
exchange of lands, infant party to, when bound, 77 
executor, appoinment of infant as, effect of, 50 

complete discharge on payment of infant's legacy, how obtained bv 
76 

de S071 tort, non-liability of infant as, 50 
infant as, no provision as to, in Land Transfer Act, 1897.. .51 
exemption, persons, of, from Children Act, 1908.. .162 
factories, employment of children in, how restricted, 152 
Fatal Accidents Act, “ child,” persons included in term under, 45 

( 10 ) 
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’ Sonduci of! t’:.rof s‘” 112, 1,3 

custody on, 108 ^ umraary jurisdiction to make order as to 

non-liability of, for cliild's debts. Il.l H,; 
light of, to custody of infant, 10.^ 

aiS||p5llE:r''““" 

» <^'>scntials to valid, 81 

fine, payment by infant on admittance to convliold'i <17 
fines, application of, under Cliildren Act lUn^^ i" 
fire, protection of children from. 1<;3 

foreclosure, j ud^.^ t i^amst infant, time generally aIlo.-ed. U3 

82 ' ^ foraged property may be ordered in action fur 

fraud, liability of infant for. -p; 

fraudulent misrepresentation, infant, by, as to age, effect of. (h; 

looon 1 1 affect transaction, bb 

friendly society, when infant may be 
11 age, attainment of, during proceedings, effect of, U.3 

effect on proceedings. 137 
avoidance of gift by infant on attainin.^ 7,1 
competency of person of, 43 

attaining, effect of 73 

Halite of infant co-plaintiff mi attainiiM^ 138 

, partner on attaining, .33 

when attained, U 

r , , the Sovereifm 44 

funeral expenses of infauf.s relative, a necessary bS 
.ifaoler, capacity of infant to be a. .-,i; 

g.uelLind land, agn to which guardianship continues in case of 122 
gift, avoidance by iniant on aTt!i™!m f!n 

of ‘nist. Si: 

voting Iff mmle"o!;:S:?7!^7^°‘"'’ of, 80 

f^dmn Act. iuuc....3 

iiu,n, ot infant to proceedings bv, 14U ui 

effect of death of, 142 » ■>> > f 

official, cost.s of, how paid. 144 
person a|»pointed as a matter of coarse, M2 
<luaIincatioiis of person actiii"* as 1 lu 141 
removal of. 142 ’ ’ 

status of, 142 

when liable for costs of unsuccessful defence 144 
‘ Ivancemcnt by, when only can be made out of infant's nronertv ISO 

‘rm‘t!5.l‘^" -Perscssiou of, by guardian app‘3 ''by the 

appointment of, by deed, liow effected, 123, 124 

the court, 12.3, 12G 

discretion of court as to wishes of father or motlier, 12b 
tor special purpose, 127 

attendance of. where ciiild charged with an offence, 177 
cnilctien for wliom appointment nia^* be made, 124 
CDoice of, when infant may exercise, 1U(> 
consent of, to marriage settlement, no effect on validity, 102 
to marriage of ward b}', Jiow given, 130 
duty of, on jiresentatiou by infant to a benefice, 100, 101 

rr , . ^^suitable marriage of wait!, 13u 

effect of appointment of testamentary 125 
election of, by infant, 58 

infant, of, manner in wliich, may be appointed, 121 

( 11 ) 
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guardian, infant’s children, of, appointment of, 59 

iti socage^ rights and duties of, 131 

when lease may be granted by, 132 
lunatic, power of court as to, 129 
meaning of, when word used in an enactment, 128 
payment of fine by, where offence committed by child, 177 
person and estate, of, 128 

who will not be appointed as sole, 127 
power of court to control, 128 
mother to appoint, 125 
powers of, as to leasing, 99 

in proceedings relating to infant’s land, 95 
when appointed by infant, 58 
where land vested in infant absolutely, 86 
vested in, in case of infant tenant for life, 95, 96 
religious persuasion of child, effect on selection of, 167 
removal of, power of court as to, 125 
right of, to contract for redemption of land tax, 32 
testamentary, appointment of, under statute, 123 

rights and duties of, 131, 132 

of against trustees of infant’s land, 95 
when lease may be granted by, 132 

transfer of child to new, on non-observance of undertaking as to child’s 
religion, 167 

ward and, nature of relation between, 121 
when elected or assigned to infant, 144 
guardians, appointment by both parents, effect of, 125 

death of one of several, effect of, 127 
disagreement of, 128 
guardianship by custom, 122, 123 

nature, 122 
parental right, 123 
during life of mother, 125 
for nurture, 123 

in City of London, age to which continuing, 123 

infant, of, right to, 108, 109 

in socage^ when existing, 121, 122 

period of continuance, 124 

survival of, 124 

habeas corpus^ when either parent may obtain custody by writ of, 109 
habitual drunkard, detention of, in retreat, power of court as to, 169 
homage, infant may do, 56 

illegitimate child a dependant under the Workmen’s Compensation Act, 1906,. .45 

intention to benefit must be expressed, 120 
rights and duties of putative father and mother as to, 120 
ill-treatment, infant, of, power of court on conviction for, 110 
in camera^ hearing evidence of child, power of court as to, 170 
in fw’ina panperiSj right of infant to sue by next friend, 135 
in loco parentis towards child, legal consequences as between parties resulting from 

position. 111 

right of relative or stranger to put himself, 111 
income, application for maintenance when infant has only a reversionary or 

contingent interest, 91 
of, for benefit of infant, 85, 86 

directed to be accumulated, when maintenance directed to be paid out 
of, 90 

infant’s, application of, to maintenance, 129, 130 

lands, from, duty of trustees as to payments, 87, 88 
maintenance out of, power of court as to, 89, 90 
residue of, from infant’s lands, investment of, 88 
industrial and provident society, infant as member of, 59 

schools, exemption of from provisions relating to employment of 
children, 151 

infancy, period of life to which term applies, 43 
infant, act or disposition of, when void, 48 

alteration of status of, only means of, 44 

capacity of, to acquire and dispose of property, principle regulatincr, 

46 
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inability of, to prejudice hi< own interests. 4i; 
incapability of, to be made bankrupt. .",4. 
incapacity of, to discliart^e civil duties, 46 

i:,.k-v4- f r hold public office. 47 
liability for fraudulent and wrori.i,d'ul acts. 16 
of, for nece.ssaries, 67, 6s 

maintenance of. af.plication of income to. 12J» 1.4o 
non-hability of. to serve on a jurv. 4x 
power to bind by contract, limit, ation of. 46 
presentation of bankruptcy petition bv. .7.7 
testamentary incapacity of 4‘i 

Infant .in, ,;i 

ir f i, t ll ’■ <="sto<lv niKk-r, 1 lu 

‘ llartno. 

infant property of by adult Imsband. Hid 

intaiits, acts of which, are incapable, 41.1 

minors, and, distinction between. 44 

Tnfnnt’ Soveroi-n as applied to. 46. 47 

Infants Relief Act. lS/4. effect of. on contracts by infants 6^ ri 
injunction, grant of. against infant. J4:i ^ 

inquiry, fitness of proceedings by infant, as to, when ordered 1S6 I4r> 

. where two actions by infant for .same puroose 136 ' 

in^pectois, institution.s and homes, of, provisions relatiiu' to 16~ 
insurance, infant, of, when an offence 16- " ’ 

interest, legacy, on, when infant entitled, 1 l>o 

in Cl ocutoi} applications, infant s behalf, on, by whom made 1S7 

.nto-xicating l„,uors, a,.c at wln'cli. can be ’supplied toThiUken,' \l 

ioiTit 1^0.. to child, when offence committed. 172 

. .se, lenenal m name of imiqiendeut jierson interests witli infant, 

judgment, against infant, binding nature of, 143 

effect of, wlien against an infant.' 138 

• . 1 oicclouie. for, against infant, time srcnerallv allowed 14*^ 

.lu.lical separation. .li.H-retion of court as to custody on decree of I U 

power of court as to mainrenance and education of children 

on decree for. 116 

tu make children waids of court in pruceedino.s 
for 147 ^ o 

jurisdiction, court over ward, of, when ceasing. 140 

ward of court not to be removed out of, 147 
jury, non-liability of infant to serve on. Is 

justices, jurisdiction of, in <Iisjmtes Ijetween master and aiiprentice 7-> 

powcj’ of, to grant warrant to visitor to enter infant nur.sing home. 

juvenile courts, exclusion of public from. 178 

provision of. 1 78 

offenders, prevention of as.^^ociation with adult prisoners 178 

provision of placc.s of detention for. 177 

,, , . , ^‘hal of, in courts other than juvenile, 178 

aches, when infant affected by, 62 

land, infant’s, extent of powers of trustees of, 87 

powers of guardians as to, SG 

sale of, for special purposes, 83 

^ will be deemed settled, !)4 

lease of infant’s, under direction of the court, 100 

management of, \yhere infant beneficially entitled to possession, 87 

paitition of wards, when concurrence of guardian binding, 133 

lererence of question of law or fact relating to infant’s, 96 

sale of infant’s, by persons under order of the court, how effected 93 

T ) contract by guardian for redemption of, 132 

anas Clauses Consolidation Act, sale of infant’s property' under, 82 
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lease, incapacity of infant to grant, 49 

infant's land, of, application of Settled Estates Act, 1877, to, 100 

under the direction of the court, 100 

obtained by fraudulent misrepresentation by infant, cancellation of, 

power of guardian to make, of infant’s property, 99 
trustees to make, of infants land, 99, 100 
renewal by infant, how effected, 101, 102 

m^name of independent party jointly interested with infant, 
voidability of, by infant, 97, 99 

ward’s land, of, when may be granted by guardian, 132 
legacies, interest on, when infant entitled to, 120 
legacy, capacity of an infant to take, extent of, 70 
parent and child, to, payment of, 70 
legal proceedings by infant, how commenced, 133 

practice on, by next friend, 134 
, when expense of a necessary, 08 
licence, child performance, for, grant of, 153 

licensed premises, allowing child on, when an offence, 172 

employment of children for purpose of entertainment in, offence 
ot, lo2 ’ 

limitation of actions, effect of infancy on, 62 

time, offences against child or young person, 171 

p , proceedings on offence as to employment of children, 151 

loan. Bettmg and Loans (Infants) Act, 1892, effect on ratification of void, 65 
betting, to infant, illegality of, 172 

for necessaries, position of lender to infant in respect of, 69 
local authority, power of, in London, under Children Act. 1908...171 

officer of, to enter places of employment, 151 
to make bye-laws as to employment of children, 150 
order removal to place of safet}^ 160, 161 

visitors to persons taking infants to nurse, 159, 

what is included in expression. 150 

ninatic guardian, power of the court as to, 129 
luxuries not recognised as necessaries, 68 

magistrate. ])o\ver to order removal of infant to place of safety, 160 161 
maintenance, amount allowed, how regulated. 91, 92 ’ 

child, of, liability of parents under the poor law, 115 

obligation of parents as to, 114 
duty of person to wliose care child committed, as to, 166 
infant, of, application of deposits in Post Oltice Savings Bank for, 

out of income, power of court as to, 89, 90 
powers of trustees as to, 88, 89 
when capital applied for, 90, 91 
.. , „ powers of trustees do not arise as to. 89 

halnhty of parent for, wiiere child committed to care of another, 

order, for child or young person, when can be made, 166 

which court to make, 166 

m matrimonial cause, power of court, 1 16 

liability of persons to, under the poor law, 115 
when to be made, 166 
power to apply income for, 85 

recoupment of advancement for past, when allowed 92 

variation of trusts for, on removal of child for safety 161 

when allowed in lifetime of infant's father. 91 “ ’ 

corpus of real property not charged for. 90. 91 

infant entitled to interest on legacy for, 120 

payable out of income directed to be accumulated 90 
manor, capacity of infant to be lord of a. .56 ' 

marine store dealer, liability of, on purchasing old metal from child 172 17 i 
mainage, consent to, of infant, who can give, 57 i ' 

female next friend, of. effect of, 137 
infant, of, consent necessary to. 117 

proceedings to annul, who can take, 117 
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marriatre settlement, infant’s, voidabili'ty of, 101 109 

unsuitable, prevention of ward's, by <-ukrdian TiO 

waul s, consent necessary, 148, I4y ’ 

M-han ^ • 1 - guardian to, how given 130 
married woman, incapacity of, to be next friend, 13f 

«=r Ks:sr 

meta iif from child, when an offence 172 I-l 

mines, empl^yru^rcLte^^^ 156 

minors, infants, and. distinction bel'S^f''^’ 

=ippii2=rS3s““‘“ “ 

life of, guardianship during, 125 catenas, 123 

nature, rigid to guardianship b\' 122 

no right as against lather to custody of child 107 

power of, to appoint guardian, 125 ’ 

necc.^>-aries. articles lield not to be, 00, 70 

which have been hchl to be, 68 
■ ■ontract for. as binding on infant. 61 
liability of ndant fur, 67, 6S 

h‘aii to infant for purpose of, position of lender 69 
'lue.>tion as to, one of law and fact 69 ’ 

what are, 68 ’ 

n",:;lcct of infant. 1 lu, 1 74 

next by, right of inhinl as to, 135 

lu.un <)i, iigiit ot iiitant on, 137 

<hsnii>sal of action by, no elieet on i • 

13.-, lo bring second aotion, 

female, marriage of, effect of, 137 
uieapaeity ot married woman to be 134 

jieisons preferred in instituting proceedin^rn as ru 
pOMtion ol, in proceeiliiigs on behalf of infant ’ 135 

praetice on piDceoiling by, 131 ’ 

proceelIlng^s by, when ueeessary un belialf of infant 133 
lonioval of, power of the court as to. 136 ’ ' 

. letirement of, how ehet-ted, 136, 137 

false, liability of person taking infant to nur.-^e <dvinf-- pg) 
nursing of infants lor reward, required on r,.s "150 

miihrj ot murnage, power of court as to maiutcnance and education of children 

on decree lor, 116 

^"*147^^*^ wards of court in suit for, 

nursing, infants, of, for reward, notice re.juired, 158 

restrictions as to, 160 

3 ' ‘^-mtiiiues. 123 

o.ith of allegiance, wlien infant may take, .50 

otfence’; 'f ‘'“'".‘it visitor to infant nursing house. lOi) 

’ ' hy cl.ildien, in respect of, 1.53, 151 

undci Unidren .let, i'MS, inode of charging. 170 171 

rp Employment of Children Act, 19U3...15I 

I 1 ^^’ of infant to iiold, wlieu deputy may Ijc apnointed 56 

ol'l metal, purchasing from child, when an ouCiee, 172, 113““'“’ 
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ordei and disposition, incapacity of infant to consent to goods being in person's,. 

do 

detention of child, for, essentials to, 165 
overlaying, when deemed to be neglect. 162 
parent, attendance of, where child charged with an offence. 177 

benefit of, discretion of trustee as to infant's benefit, when also for, 85, 86 
direction as to religion of child where custody not given to, 113 
duty of, as to protection of child, 114 

liability of, to contribute towards maintenance of child committed to 
custody of another, 166 

nature of rights of, over real estate of infant, 117, 118 
payment of fine by, where offence committed by child, 177 

parent and child, relation between. 118 

parental right, guardianship by. 123 
parents, duty of, as to education of child, 115 

infant may elect to remain out of custody of, 109, 110 
obligation of, as to maintenance of child, 114 

poor law liability of, as to maintenance of children, 115 
partition action, sale in, how effected by infant, 82 

concurrence of guardian in. of ward’s land, when binding, 133 
infant party to, when bound by, 77 
partner, infant a, receiving order against firm where, 55 

right on attaining full age, 53 
status of infant, 53 

partnership, dissolution not affected by infancy of partner. 53 

u 1 infant partner not to be joined, 53 

pawnbroker, liability of, on taking pawn from infant, 172 
payment on delivery, infant, by, yalidity of, 80 
peer, capacity of infant to be, 56 

to give notice of taking infant to nurse, 159 
imposed by Kmployment of Children Act, 1903... 151 

, Jletalliferous Mines Regulation Act, 1872... 15G 

penalty, diunk in charge of child, for offence of being, 169, 170 
exposing child for purpose of begging, 163 
obstructing, for, inspector of institution or home, 167 
offences under Children Act, 1908. .,162 
permitting child to reside in brothel, 163 
performance, acrobatic, of child, liability of persons causing, 153 

child, of, grant of licence for, 153 ° 

peisonal estate, infant, of, extent of rights of parent over. 118 

infant’s, power of court as to, 79 

philanthropic societies, powers of, on placing infants out to nurse, 
pit-banks, employment of children in, how regulated, 155 
place of safety, detention of child or young person in, 164 

meaning of, 161, 164 
removal of child or young person to, 164 

infant to. 160, 161 

pleading, effect of non-delivery of, by infant, 142, 143 
point of law, reference of, where infant interested. 96 
policy of insurance, taking out, on infant's life, when an offence 162 
poor law, liability of parents under the, as to maintenance of children 115 

to^hilltn,' irf p'e'4.It?on of or 

portions, interest on, when may be applied for maintenance of infant. 119 
post office, application of deposit in savings bank for maintenance 89 
posthumous child a dependant under the Workmen’s Compensation Act, 1906... 

power, capacit}' of infant to affect property by exercise of, 53. 54 

exercise by infant, when affecting real or personal pronertv 54 
of attorney, infant, as donee of. 59 i i . . 

prejudicial contract, when not binding on infant, 64 
premium, return of, to apprentice, rights as to. 71 
prescription, rights by, effect of infancy on, 62 
presumption, advancement of child, of. 119 

# 4 

infant, as to, how rebutted, 119 
against infant as trustee. 52 
proceedings against infant, how brought, 140 

consent of party to, how far bindine. 146 


160 
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proceedings, infant on behalf of, how taken, 133 131 

liromise to marry, ?nc'^l)acU 

I'roperty, acquisition of, by infant, 75 ^ 

T a.- , voidability of, 70 

alienation of, by infant, voidability of, 78, 79 

^ incapacity of infant as to, 02 

appointment to infant by parent, when void, 78 
capacity of mtant as to, when snbiect to power, 53 54 

management of, S5 

onerous, right of infant to disclaim, 75, 70 

inrtitinn'nf‘^!,V“*"'ff attached to, 77 

jiartition of, how ejected by infant 82 

protector of settlement, infant, court's powers as to 52 

l)ubho ammsement employment of children in public place of 152 
exclusion of, from juvenile courts, 17S ’ 

olhce, incapacity of infant to hold, 40 47 

l-.nrchase name of child, in, by father, presumption as to 113 

of, wlicu not cliargcl for maintenance, 90, 91 

n°"ure“X'Jf r P“n>ose of advancement, 93 

natuie ot nglits of parent over, 117 

when may be dealt with, 79 

' estrto.'sf Of infant's 

Tcceiver. incapacity of infant to act as 47 
receiving onler, against Him where infant a partner .55 

re‘'fsTe‘rchiMrer' 'f T’*" "/ be ‘n'clered. 82 

e^stei, chil.hcn, of, employed 1.1 connection with mines, liability to keep, 154, 

relationsldinld/irra tc™ of 4'r°“'’ 

religion, child, of, waiver of right of father to defermine, 112 

eonstnichon of ante-miptial agreement as to, by the court 113 
c eath of father no etfect on choice of child’s, 112 113 
direction as to, where custody not given to parent, 113 
examination ol infant by the court as to religious impressions 113 

Wtll^t of fffl^ i-eligion other than Christian, lis’ 

light of father to cictermme. of child, 112 

f'^ifhcr to determine may be lost 112 

le^igmus persuasion, child or young person, of, effect’ on selection of guardian, 

removal, child, of, enforcement of order for, liJl 

_ or young person, of, to place of safety, lti4 
infant, of, to place of .safety. 100, 101 

notice of, of nursed infant," 158 

renewal of lease, grant of, by infant, how efTecte.l, lOn, 101 

f infant's real estate for purpose of, 82 

safety, place of. removal of child or yming person to, 104 

... ^ infant to, lOU 

capacity ot, to make testamentary disposition, -19 
savings bank, infant as depositor in, iJl 

school fees deduction of, from wages of children eiu], loved in miiie.s. 155 
seamen, infant, when may make a will, lot 

search warrant, issue of. by ju.stice under Children Act, 1908 . 108 

power of constable iiiuler, 108, 109 
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Secretary of State, jurisdiction of, over child or young person committed to care of 

any person, 165 

power of, as to emigration of child or young person, 1G5 166 

sedn^tinn tnVi 1 ,* TvT. of institutions and homes, 167 

seauction, girl, of, liability of persons encoiiragino- 164 
service, continuation of, after attaining full age, effect of 73 
contract of, when binding on infant, 62 
infant, of, right of parent to, 107 
power of infant to bind himself in. 69 
process, of, on infant, how effected. 110 
o ..1 .. ordinary contract of, by infants, 72, 73 

Se^Jed Estates Act, 1877, application of provisions of, to leases of infant’s land, 

settled land, infant's land will be deemed. 94 
Settled Land Acts, application of, to infant's land. 94 
settlement, inlant's marriage, voidability of, 101, 102 

infant protector of, power of court as to. 52 
property on marriage, infant not compelled to execute 103 
cl . 1 m Intant Settlements Act. 1855... 103, 104 

sliaieholder, infant, effect of winding up of company on 61 

“’given;‘rr°’’''® ’>°"- 

shares, transfer into name of infant, liability of transferor, GO.fil 
shenff, infant mav be a, 56 * ■ 

smoking, prevention of. by children. 175 

socar/e, guardian hi, rights and duties of. 131 

wlien lease may be granted bv, 132 

guardianship when existing. 121, 122 

to make testamentary dispositions, 49, 104 
solicitor, liability of next friend for costs of infant's, 139 

position of, on proceedings by infant 134 

-e*. ■» 

infants under the special protection of, 46. 47 
no incapacity from infancy in case of. 55 
practice when an infant. 55 

specific performauce, joi.A contract by adult and infant, of, when not ordered, 

infant cannot obtain, of contract, 73. 74 

ret’ to, 8f, 

Street tiading, age limit for employment of child in, 150. 151 

employment of children in. regulation of. 150 

, ^ , ''’hat is included in expression, 150 

streets employment of children to perform in. when an offence Kv? 

suflocatiori, child, of. by overlaying, when an offence, 162 

summary jurisdiction, duty of court of, on committal of infant, 176 177 

power of court of, as to custody of child. 108 

in disputes between master and appren- 
tice, 72 ^ 

to grant licence for child performance, 

153 

order removal and detention of child, 

surrender, in?an?b"f of cS 

tenant for life, exercise of powers of, on behalf of infant. 94 95 

infant, powers vested in guardian in case of, W. 96 
I'cnewal of lease by, presumption on. 99 ’ 

tender years, unsworn evidence of child of, when admitted 170 
testamentaiy appointment, guardians, of, under statute. 123 

guardian, effect of ajtpointment. 125 
paramount authority of, 125 
rights and duties of,' 131, 132 

of, against trustees of infant's land, 95 
.... "’hen leave may be granted by, 132 

time for bringing summary proceedings, for offences as to employment of children, 

limitation of, for proceedings for offences against child or young person, 171 
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INFANTS AND CHILDREN-r()w^/«7/f^. 

title, infant’s, reference of quesfions of law and fact as tn Ofi 
tobacco, sale of, to children, liability of seller. 175 ’ 

children, persons entitled to make 17.', 
torts, general liability of infant for, 7i 

non-liability of infant for, founded on contract, extent of 7 > 

Jjarticular, for which infant liable, 74 To ’ 

trade debts, liability of infant for, 78 
union, infant as member of, 59 

trial proceeding with, in absence of cliild or young person 170 

^^stee Act, 189d, provisions of, relating to infant trustees and mortgagees, 
trustee, infant a, power of court to make vestin-r order wlien .72 

as, disabilities of. 51, 52 ” ’ ’ " 

stock in name of, power of court as to. 88, 84 

vesting orders, power of coiii l to make, in case of S3 
wlieii court will remove, 52 

liable for breach of trust, 51, 52 
presum|dion on gift to infant as, 52 

tiustees, discretion of, where infant’s parent indirectly benefits, 85 

duty of, as to payment out of income of infant’s lands! 87 , ss 
extent of power of advancement of. 98 
infant, provisions of Trustee Act, 1898, relating to, !f5 
power of, to make leases of infant’s iiroperty, 99. loo 

under Settled Land Acts, as to infant’s lands, 94, 95 
powers as to maintenance of infant, 88, 89 

, . 'vhen not arising. 88, S9 

of, in management of infant's lands, 87 

when consent of testamentary guardian necessary to exercise 
of, 95 

trusts, maintenance, variation of. on removal of child for safety IGl 
underground, employment of children, illegality of, 154, 155 ‘ 
unsuitable marriage, prevention of ward's, b^’ guardian, 180 
vagrancy, liability of persons to cliarge oL on preventing education of child, 17.8, 

vagrant, apprehension of, witliout warrant for safety of child. 174 
vesting order, power of court to make, where infant a trustee. 52, 88 
\ exjitious Indictments Act, 1859, misdemeanour under Children Act, 19(JS, within, 


visitor, refusal to admit, to infant nursing house, otfonce, IfiU 
visitors, infant nursing houses, to, apjjointment of, 159, IGO 
void contract, nature of, 04 

voidable contract, when may be repudiated, 64, G5 
meaning of, f>4 

volunteer, when infant can do an act as a. 57 
vote, incapacity of infant to, 47, 48 

waiver, yi?////* cocert, by, of her rights, wdien not allowed, 80 

right, of, by parent to detennine religion of child. 112 
ward of court, change of custody of, 129 

consent nece.s.s.'iry to marriage of, 148, 149 
custofly and control of, 12!) 
definition of, 14G 
education of, 189. 147, 148 

marriage of, consent of guardian to, how to be given, 180 
no removal of, out of jurisdiction, 147 
proceedings on lichalf of, consent necessary to, 149 
relation of guardian ami, nature of, 121 
unsuitable marriage of. t)rcvcntiou by guardian, 130 
when jurisdiction ceasing, 149 
wards of court, p<jwer of court to declare cliildren, 147 
^^'arrant, arrest without, under Children Act. I9U8...Ifi8 
grant of, to visitor to infant nursing house, IGO 
waste, power of infant to restrain Ins father ns tenant by the curtesy from com- 
mitting, 118 

wife, infant, settlement of property of. by husband, 102 
will, incapacity' of infant to make, 4!». 104 

infant sohlier or seaman, of, when may be made, 104 
meaning of child in, 45, 4G 
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W orkmen s Compensation Act. 1906, persons included in term “ child ” under 45 
workshops, employment of children in, how restricted. 152 ’ 

young person, meaning of, under the Summary Jurisdiction Acts 45 

statutory definition of, 44 ’ 


INHABITED HOUSE DUTY. 

“ all other offices,” meaning of, 183 

appeal, right of party charged with duty as to, 189 

when to High Court from General Commissioners 189 
assessment, basis of, 188 * 


Commissioners controlling the, 181, 182, 186 187 

furnished houses, of, method of, 189 * 

period for which made, 188 

poor rate, for, not binding on the Crown, 188 
rack-rent as basis for, 189 

rectification of, power of assessor as to, 189 
value, what is, 188 

assessments, passing of, by Commissioners, 187 
assessors, duty of, outside the metropolis, 187 

liability of, in non-metropolitan areas for non-delivery of certificate, 


right of inspection by, 187 
buildings, accessory, when chargeable with duty, 183 

exemption of, where used solely for trade, 191, 193 
caretaker, immunity from duty in respect of, when right lost, 190 

of premises from duty when in charge of, 189, 190 
more than one, effect on right to exemption, 195 
certificate, delivery by assessors outside metropolis, 187 

medical officer, of, as to fitness of premises divided into separate 
dwellings, 19o ^ 

penalty for non-tlelivery by assessors outside metropolis, 187 

chambers, inns of Court, of, liability to assessment, 184 
charitable institution, exemption from duty, 191 
Commissioners, executing the Acts relating to the duty, 186 187 

passing of assessment by, 187 * 

Crown property, exemption from duty, 191 
cubicles, not separate dwellings, 196 

<listress, remedy of Crown for non-payment of duty by way of 189 
duty, assessment of. Commissioners controlling the, 186 187 * 
nature and administration of, 181, 182 ’ ^ 

premises subject to higher rate of, 185, 186 
rates chargeable, 185, 186 
remedies of Crown for non-payment of, 189 
remission of, where occupier quits during a quarter, 190 
tenements not chargeable with, 186 
when created, 181 
payable, 188 

dwelling-house, assessment of, when divided into separate dwellings, 195 

^*'dsion into sejiarate dwellings need not be structural, 196 

dwelling-houses, inspection by assessors, provision for, 187 

exemption, buildings, of, used only for purpose of trade, 191 193 

Crown property, of, from duty, 191 

duty, from, where house occupied only by caretaker, 189, 190 
separate tenements, of, where used ifor trade purposes only, 192, 


warehouses and buildings upon or near wharf, 191 

of, when distinct and separate buildings, 191 
financial year, commencement of, 188 

fiats, assessment of. when forming distinct properties, 185 
duty in respect of, how chargeable, 184, 185 
self-contained, when not separate tenements, 194 
tenants of, when duty may be demanded from, 185 
“ full annual value,” meaning of, 188 

furnished houses, apportionment of rent for purpose of assessment 189 
garden, extent to which chargeable with duty, 183 ’ 

gross value, definition of, as applied to assessments in metropolis;, 187 
halls, when chargeable with duty, 182, 184 
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INHABITED HOUSE \mT\—co„f,,n-M. 
hospital, exemption of, from duty, 191 
house, what constitutes a, 182 

hydropathic institution, how chargeable with duty 180 
inhabited dwelling-house, what constitutes, 182 

subject to assessment. 182 

T cr^ , nature and administration of, 181 182 

nns of Court, liability of chambers to a.ssessment, 184 

of, right of assessors as to, 187 
licensed picmiscs, essentials to a charge of lower <iuty 18iJ 

mnvi-of ^ 1 applicable to, 185. 18f; ’ 

maiket gaidens, when exempt from duty, 183 

mahcal officer, power of local authority, where .h.ties interfered wiih. lin; 

metiopolis, assessment of property in, for purpose of duty 187 

assessors, duty of, outside the, 187 
new house, payment of duty in respect of. 190 
notice, occupier, by, on going into occupation. 190 

occupation, change of, liability of successive occupiers 190 
occupier, meaning of. 189. 190 ^ ’ 

notice to be given by, on entering into occunalion 100 
occupiers, wlien liable to duty, 182 u^-cupauon, IJO 

office, when assessable to duty as an accessory, 182 

occupier failing to give notice of occupation of premises, 

poor rate, assessment for, not binding on tlio Crown 188 

professional purjinses, exemption of buildings used solelv for 1<)2 
rack-rent, as liasis for assessment. 18!) ^ 

school-house, building connected with, when not charrreable 188 
srpaiate dwellings, house divided into, provision for assessment of Uti 

rho';? ’ "f; <'«ston,sand Inlanil Kevci. ic Aei 878 UiV 

shops, exemption relating to warehouses not extended to m 

for duty, when attached to dwellings 184 ^ 

s eeping accommodation, when essenti.al to charue of duty IS-’ 

8overeign private estate of, liability to duty Itil 

such value, meaning of. 188 * 

surveyor of taxes, power of, to make supplementary and additional assessments, 

tenement, assessment value of, 188 

effect of use as shop, 19(J 
separate, wliar is, ]!)8— lu.j 
when flat not a, 194 

tenements, division of hou.se into, for trade purposes, exemption as to 
^ when not chargeable to duty, IKG ^ ’ 

tied house, as to value of, 188 

rent, when not the rent for purpose of assessment 189 

tiacle, exemption of buildings used solely for puriiose of, 191 -ll 93 
meaning of, 192 ^ ^ i,/i ijj 

universities, halls of, liow assessed. 1S4 

valuation list, S™ss value in as full and just yearly rent in metropolis, 187 

ont.;i io^ ^ r remaining in force, 187, 18S 

•\r 1 • *^^^^*'Opohs, when made. 188 

Valuation (Metropolis) Act. 1889, procedure under, 187 

alehouses, exemption of, when separate or distinct buildings 191 

wharf for duty, when attaelied to dwellings, °184 

< , exemption ot warehouses and buiMing.s upon or near 191 

working man’s club, when exemi>t from dut;, 183 ’ 


INJUNCTION. 

absene'e "O jurisdiction as to, 204, 205 

aoscnce ot party, power of court iii, 272 

access, documents, to, how compclletl, 288 

account, decree for, not in addition to damages. 215 

interim injunction refused where defendant undertakes to keep, 2U1 
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INJUNCTION — continued. 

account, order for, where injunction refused or stayed, 202 

right of plaintiff to, on grant of perpetual injunction 201 
to an, how limited, 201 

undertaking by defendant to keep, when required 222 2*^*1 

acquiescence, dismissal of action on ground of, effect of 210 ’ 

effect of, when by one of several plaintiffs’ 221 
on action for relief, 213 

• f 7 grant of mandatory injunction, 216, 217 

interlocutory injunction, how grant of, affected by, 219, 220 
partner, by, effect on right to relief, 250 

plaintiff, by, in breach of covenant, when a bar to relief, 248 ‘>40 
when no bar to grant, 220, 221 ’ ’ “ 

T . , . relief in consequence of, 210 

action, dismissal of, effect of, 209 

administratoi’s, when injunction granted against, 252, 257 

advowson, restraint of mortgagee from presenting before foreclosure 251 
affidavit, evidence by, on motion for injunction, 278 2ol 

of service, order in absence of defendant on 9S3 
persons who may make, 279 ’ 

practice as to tiling, 279, 280 

affirraative covenant, consideration of the court on breach of 20S 
agent, breach of injunction by, effect of. 294 

mandatory injunction may be granted against, 217 
a lenation, property of, power of court to restrain the, 266, 267 

’ restraint of liusiiand and trustees of settlement on order for 268 269 
alteration, demised premises, of, limitation of effect of covenan “J^rinst 2sf 
amendment, statement of claim, of, etfect on pending notice of nSn •4- 
animnafiirandi, when necessary to establish, 256 ’ 

annoyance, injunction not granted to prevent, bv mere strano-er ‘>08 209 
appeal, assessment of damages, against, when allowed 215 ’ ’ 

effect of, not a stay of execution, 211 
leave not required as to, 283 

order of county court, from, when without leave 204 
power of court as to costs on, 290 

suspension of injunction in respect of patent pending, terms, 258 
time for, 284 

appearance, none by defendant on parte application, effect of 277 
application, e.v parte, when may be made, 274 ’ 

form in which to be made, 275 

injunction, for, how made in the Chancery Division, 274, 275 

King's Bench Division, 274 
who may make, 273 

to dissolve, how made in the Chancerj' Division, 296, 297 

arbifrnfinn King's Bench Division. 297 

aibitration, interim injunction restraining sale of goods pending. 217 

V.-*. 4. proceedings, when tlie court cannot restrain 26*> 263 
arbitrator, biassed, wlien court will interfere to restrain,’2(J3"’ ^ 
assign, covenant not to, restraint of breach. 239 240 

on '--reacli of injunction, 291 

Attorney-General, commencement of proceedings I.y, when necessary. 227, 228 

joining of, as party when public interest affected, 271 

not entitled to injunction as of right. 228 

special damage need not be sliown by, 228 

trespass against public interest, action to be taken by, 234, 

undertaking not required to be given by. 285 
authors, restraint of, fnim publisliing in breach of covenant ‘>40 

ton1ntuS:‘22b 22^""''"'“'° 

^ mL? 2^6fi"*‘""‘’’ ^■■0“ t'-an.^ferring stocks or shares, how 

benefice, improper appointment to, restraint of bishop from instituting appointee, 

bill of sale, restraint as to, naming of date in order ft.r 282 
bishop, matters in wliich court will restrain, 226. 227 
breach of contract, basis of court’s jurisdiction to restrain, 235 

defences ineffectual to action for, 238, 239 
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bleach of contiact, piovision for money payment on, effeft of. 2HG 237 

repetition or continuance restraine<l, 203 . 204 
when court will interfere to restrain, 2.‘h: 

, not interfere, 230 

injunction by servants or agents, elfeet of, 204 

(late from which remedies available. 202 
mere intention not constituting. 2:u 
nature of proof refiuiied, 21)3 
remedy by committal, 2!il 
stranger, by, when liable. 201 
''■liere order against husband and wife, 201 
he peace, contract tending to provoke, not enforced bv the coui t 
trust, common law corporations, by, grant to rcstraiin 22.^ ’ “ 

ecclesiastical corjiorations restrained in respect of. 22G 
eleem().synaty corporations restiaineil in respect of 22G 

1 corporations restrained to prevent 

building, power of court to order the pulling down of, 21b ’ 

restraint of application for, 27U 
I que right of, to sue to restrain a trustee, 253 

C inucery Division, application for injunction, how made in. 274. 275 

to commit, how made in. 2!i4 
dissolve, how made in, 29(:. 297 
practice as to filing alHdavits in, 279. 2^0 
rules as to c(jsts in. 2S7 

chafer, incorporated company, of, restraint of act by, to prevent forfeiture, 

chattels, prevention of sale of, when court will interfere. 2(17 2(18 
Children, control of management of, injunetiun in aid of. 2G9’ ” 
ciiurch bells, ringing contrary to c<n-cnant restraiiieil, 240 

churchyard, prevention of unauthori.sed interference with *^70 
claim, assertion of, effect of, 220 

clubs, when relief grante<l to members of, 231 

collateral term, inortgagor. by, when breaeli restrained. 252 

committal, application for, bow made in Chancery Division. 294 

irregularities in proceediiiirs for. effect of, 295 
motion for. service of, 2!»5 
practice where motion for refused. 29G 
remedy for breach of injunction by. 291 
company, acts ultra rlres of. restraint of. 229,* 230 

liability (>f, to be restrained. 224 
proceedings agaiii'-t, power of court to restrain. 2G2 
restraint of. when using name likely to deceive. 225 
statutory, power of court to restrain, 227 
trespass by. relief in respect of, 234 

where court may decline to interfere. 234 
^^hon v^ccretaiy also made subject to the court’s order against. 272 

injunction may be refused when injury may be subject of, 

conemrent jurisdiction, how now exercised by llie courts. 202 
cone net. paity >, consideration of. before grant of iuterlocutuiy' injunctiori, 219 
plaintiff s, as affecting relief, 247 

conhdential information, diselosure (jf. power to restrain, 254. 255 
consent, defendant, of, to order, effect on right to defend. 298 
contempt, view of the court on application to commit for, 295, 2!iG 

when committed by new trustees, 254 

contract, acquie.scence or delay on breach of, effect on plaintiff’s rights, 248, 249 

oasis of court’s jurisdiction to restrain breach of, 235 

breach of, containing negative and jiositivc covenants, how the court 

will act. 242, 213 

ineffectual defences to action for. 238, 239 
repetition or continuance restrained, 2u3. 204 
when court will interrerc t(f restrain, 23G 

not interfere, 239 
construction of, where clear, 238 

no remedy when incapable of specific performance, 24G. 247 
iiartnersliip. Jurisdiction of court to re^trnin breach of. 249, 250 
jier.sonal .'Service, for, remedy for hri^aeh. 242, 243 
positive, action to eiifuree, proper reme<ly. 235 
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contact, provision for money payment on breach, effect of, 230 237 

tending to provoke a breach of the peace, not enforced by the court, 

copyright, infringement of, nature of injunction to restrain, 256, 257 

when court will restrain, 256 

necessary to show animus fvrandi, 256 

, restrained before publication, 257 
protection of, by injunction, 240 

restraining infringement of, jurisdiction, 255, 256 
works, sale of, when allowed after grant of injunction 2 jG 
coiporation, common law, interference by the court to restrain. 225 

ecclesiastical, power of court to restrain. 226 
eleemosynary, power of court to restrain, 226 
prevention of breacli of covenant bv, 245 
undertaking on behalf of, how given, 285 
costs, Chancery Division, in the, rules as to, 287 
discretion of the court as to, 288, 289 
t'xceptions to rules as to, 287 
extra, when granted to the defendant, 289 

interlocutory injunction, of, inclusion in continuing order 290 
motion, on, for committal, where refused, 2!»6 

ordered to stand over, treatment of, 287, •?88 
practice as to, 276 ’ ’ 

rule applied by the court as to, 287 

taxation of, on higlier scale, when allowed, 291 

comity court, appeal from order of, when without leave ‘^04 

of’ fo grant injunctions. 204 
court of Chancery, original jurisdiction of, 202 

courts m winch the court will restrain proceedings, 261, 262 
covenant, afhrmative, consideration of the court on breach of 208 

breach by tenant, prevention of, 245 

of, by corporation, prevention of, 245 

plaintiff', when a bar to relief, 247, 218 
negative, in lease, restraint of, 239, 240 
restrictive, when reversioner entitled to relief, 241 

interlocutory injunction granted in respect of, 237 
couit ^\lll imply a negative, when oidy an affirmative, 234, 244 
fluiet enjoyment, for, enforcement, 244 

negative, how court acts, with regard to breach of, 208 

proof necessary to obtain restraint of breach of, 238 
when court will not import, 245, 246 

enforced by mandatory injunction, 241 
pro])er remedy to enforce, 235 ' 

restraint of lessee from breach of, 244, 245 

trade, in, when enforced, 241 

runmng with the laml, jurisdiction of the court not restricted to, 241, 

separation deed, in. broach of restrained, 240 
2^37^^238 "**^'** i*iterlocutory injunction granted to restrain, 

covenants, breach of negative and positive in same contract rcmivlv 9J9 94^1 

criminal act, restraint of, when court has jurisdiction, 205 ’ 5, - ■ 

proceedings, not subject to restraint ^(>2 
cross-examination, liability of party making affidavit to 97s 
damage, accruing, grant of injunction to p?event. 209 ’ " 
iiiep^aiable, injunction causing, may be staved, 211 
pioof of, not necessary to grant of perpetual injunction 206 

when necessary to obtain restraint of breach of contract, 

^'^■'’Ulting benefit from, how considered bv the court 213 9ii 

damages, application to enforce undertakimr as to, how maiic 286" 
assessment in court, when made, 214, 215 ’ 

award of, where defendant threatens injury, 213 
claim for, not necessary to relief, 214 
court may award, in lieu of injunction, 212 
not bound to order inquiry as to. 296 

decree for inquiry into, not made witli order for account "^15 
111 what cases refused, 214 ' “ 
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damages, injunction in lieu of, where defendant a pauper, 207 

not granted wiiere injury may he reiuedicd hv. 2H; 
inquiiy as to, time for application for, 280 
jurisdiction to award, how exercised, 212 
limitation of, 280 ’ ** 

measure of, when in addition to restraint. 211 
nominal, recovery of, not ground to refuse injunction. 207 
relief not affected by degree of, 218 

remedy by, the principle upon which the court acts, 2o7 
undertaking as to, effect of, 281 

nature of, 284 

debtor restrair.t nf f J"’ interlocutory injunction must eivc, 222 

acoroi, lesfiaint of, fiom parting with propertv, 2t)8 

doepsed, estate of, protection by injunction, 27)2, 258 

declaration, wlien court will make, instead of injunction. 209 

deed of sepamtion, brcacli of covenant in, restrained, 24u 

d efences, ineffectual, to action for breach of contract. 288. 289 

defendant, consent to order l>y, effect on riidit to defend ‘>98 

extra costs, when granted to, 289 ’ 

iiiattcrs in which, nia}' have to give undertakin'^ 22 * ^>‘>8 

offer by, effect of refusal by plaintiff. 28!». 290 

rigdU of. to apply for an injunction before iud<^ment ‘>78 

when party may be made a, 271, 272 ' 

flelay, effect of, on application to stay wa'ite, 283 

right to relief, 210. 21 1 

> 1, ■ * ■''*1*' mandatory injunction. 210. 217 

plaintiff s, in breach of covenant, when a bar to relief. *>48 'M9 

.U ? interlocutory injunction, Iiow affected bv, 221 

ISC osuie, information, of, when may be restrained, 254 


<nsobedience to decree, process by motion, 278 
dissolution, iiijuiictioii, of, grounds for, 297. 29 


of an injunction. 


>8 

practice as to, 290 
when no order necessary. 299 

1. . . "'^lorc granted against two parties ^9S 

( i\inc service. poU'cr to restrain persons wrongfully omciatin- at ->74 
documents, granting of access to. compelled. 208 

parting with possession of, wlien restrained, 2GS 
ecclesiastical corporations, power of court to restrain. ‘>*>0 

eleemosynary corporations, power of court to restrain ‘>“>0 

'"“I™'"' '"' "'"i".-' coMlicl.Mtial information. 25.r 

e(imtable mortgagee, right of, to obtain relief by injunction •>7‘> 

title sulhciency of, for grant of interlocutorv iniunction. 27,.; 

^^ast(^ injunction in respect of, limitation of ‘>88 
crjmty, partner must do, on seeking relief, 250 

g(>verning tlie grant 

evidence, aflidavit, by, on motion for injunction. 278 

application to dis.solvc. on, 297 
breach of injunction, of, nature of, 298 
discretionary power of court as to, 2SI 
C.r parte, applications, on, nature of. 278, 279 
ficsh. not allowed after opening of motion *>80 
e.r parte applications may be made in urgent cases. 274 

nature of evidence retjuired on. 278, 279 
order, iion-apt)earanee of dtdendant on, effect of 277 
when injunction will be granted bv, 276 277 
executor, restraint at suit of co-executor before probate *258 
sale by, when restrained, 252 ’ 

executors, wlien injunction granted against, 27/2 258 
hxtures, removal of, when lessee restrained as to*, 244 245 
foreign Government, court has no jurisdiction in’ respect of 205 
proceedings, restraint of, in what cases, 208, 204 
sovereign, when court will entertain suit of, 205 

i-'-‘straiii action abroad by, ,v!ien ri.ddent there. 

forfeiture, .share.s, of, when restrained, 268 
fund, dealings witli, when restrained, 212 

.uoods, interim injunction to i-revcnt sale of, pending arbitration, 217 
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Government department, when court will restrain, 205 
guardians of the poor, when may be restrained, 226 
husband and wife, enforcement of covenants between, 269 

breach of injunction by wife when order against both, effect of, 291 
restraint of, from intermeddling with wife's separate property, 268 
illegal act, restraint of, when court has jurisdiction, 205 

in camerL motion to restrain disclosure of confidential communications when 
heard, 255 ^ 

tnfuturo^ relief not postponed where injunction applies to acts 211 
in ])enona)iu the court acts, 204 ’ 


incorporated company, restraint to prevent forfeiture of royal charter 226 
indorsement of writ, where injunction claimed, 272, 273 ’ 

infant ward, restraint of marriage of, 269 

infringement, copyright, of, jurisdiction of the court to restrain, 255, 256 

nature of injunction to restrain, 256, 257 
^ when court will restrain, 256 
patent, of, principle upon which court will restrain, 258 
trade marks, of, jurisdiction of the court as to, 259 
injunction, definition of, 199 

injury, capable of estimation, effect of, 215 

ceasing before trial, power of court on, 206 
damages may be awarded when defendant threatens, 213 
irreparable, necessity to show fear of, before <^rant of 

injunction, 218, 219 
what is meant by, 219 
language of order for injunction as to, 2S2 

mortgaged property, to, right of mortgagor to maintain action to restrain 
2ol ’ 


interlocutory 


restraint of act causing, although not complete, 215, 216 
reversion, to, by trespass, question as to one for the jury. 235 
threatened, grant of interim injunction to restrain, 218 
inn, covenant to keep open, prevention of breach, 215 
iiKiuiry, damages, as to, court not bound to order, 286 

time for application for, 286 

intention, defendant's, to continue wrongful act, effect of 213 

denial of. to commit act not of itself ground for refusin® relief 209 
grant where defendant gives notice of, to commit act, 209, 21o’ 
interim orders, when and how granted in Chancery Division, 277. 278 
interlocutory injunction, acquiescence as affecting grant of. 219, 220 

balanceof convenience considered before grant of, 221, 222 

case to be made out before grant, 280, 281 
conduct of i)arties considered before grant of, 219 
costs of, inclusion in continuing order, 290 

*"^*^19^^^ "'here compensation adequate remedy, 


equitable title sufficient ground for grant of, 256 

expediting trial on grant of, 274 

limitation of, by statement of claim, 282 

not granted as of course, 217 

nuisance, when restrained by, 218 

object and effect of, 200, 201 

order for account on refusal of, 202 

points considered by the court before granting 221 ‘>‘^2 

principles governing grant of, 217 ^ 

publication of libel, when restrained by 260 261 
right to, how affected by dela}’, 221 ’ ’ ” 

special provision for, in'Judicature Act, 1873. ..202 
threatened injury restrained by, 218 
undertaking in damages must be given by applicant for, 

^ m ^ 

when granted in respect of breach of covenant or con- 
tract, 237 

not to be granted. 201, 242 

irregularities, committal proceedings, in, effect of, 295 
irreparable injury, meaning of, 219 

judgonent, agreement not to enter up, breach restrained. 2-10. 241 
Judicature Act, 1S73, effect of, on power of the courts, 202 

principles upon which relief granted not affected hv, 202. 203 
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jurisdiction, basis of, to restrain breach of contract, 235 

^“infmination,'2*r^‘'''“° ““ employee from betrayiu- confidential 

in absence of party, 272 
criminal or illegal acts, 205 
trespass, 238, 28t 

none in respect of foreign Government, 205 

nuisance, in ca.scs of, foundation upon which the court rests 232 

original, of tlie Court of Chancery, 202 ’ 

parties subject to the court's, 224 

restrain foreign proceed irnrs, to, 263, 264 2G5 

sale by mortgagee, to restrain, 251 * 

service of writ out of, 273 

to award damages in lieu of injunction, 212. 213 
grant rnamlatory injunction, 109, 200 
interfere with unincorporated bodies, 231 
restrain dealings with a fund pending an appeal, 212 
infringement of copyright, 255, 250 
libellous statements, 200 
trustees, 253 
waste, ill cases of, 232 

of* «sod in Judicature Act. 1873.. .203 
Kin^ s btndi Dniiion, mode of making a[)plication in, 274 

, , ice as to tiling affidavit in, 280 

land, co\cnants restricting user of, how enforced, 241, 242 

of the court not restricted to, 241, 

injunction does not run with, 200 
case, hreach (.f negative covenant in. restraint of, 239 240 
legal lu-oceedings, jurisdiction of the court to restrain 2(JI 262 

iiglit, application to restrain exercise of alIcged,'giounds, 218 
ai>p)vhendcd act likely to violate, grant to restrain, 20!) 
giant nt interlocutory injunction before interference with, 217 ‘>18 
infiingement (tf, right <tf plaintiff as to, 208, 2U9 ' 

inemboi- of company, of, protect iou of, as against the company, 229, 

necessity for establishment of, before grant of perpetual injunction, 

lefusal of interlocutory injunction where doubt exists as to, 201 
atvon^ j/rtf/ia /r/r/ccase must be shown, 218 

violation of, necessary to grant of perpetual iniunction 208 
le.ssee. restraint of, from breach of covenant, 244 245 ’ 

ctfers. opening of, power of court to restrain, 269, 270 

libel, jurisdiction of the court to restrain publication of, 260 

publication of, when restraincfl by interim injunction 260 261 
ben, rigiit of liOl<Ier of, to obtain relief, 2.i2 ’ ’ 

licpiidator, undertaking by, to be personal, 285, 286 
mandatory injunction, agent, may be granted against, 217 

definition of, 199 

grant in aid of specific performance, 249 

_ J'b where injury not eornpleie,’ 215. 216 

jurisdiction of the court to grant, 199, 200 
not granted wliere damages an adetiuate remedy. 216 
notK-o of objection to act, effect on application for grant, 

^^^>16*^ by acquiescence and delay, 

when court will grant, 215 

granted on interim application. 223, 224 

to enforce negative covenant, 211 
order, disobedience to, remedies, 292 

repairs not ordered to be executed by, 217 
inarnage, infant ward, of, restraint of, 269 

settlinnent, restraint of trustees of, on order for alimony 26S 269 
married woman, undertaking may be accepted from, 2S5 ’ ’ 

rigiits of, to maintain action against comjian^', 229, 
members elub, power of court wlicre rules not complied witli. 231 
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mines, prompt action necessary in respect of, 233 

misconduct, partner, by, interference by the court in case of, 250 

misrepresentation by plaintiff after ijrant, effect of 293 294 

mortgagee, advowson, of restraint of, from presenting before foreclosui’c, 251 

equitable, right of, to obtain relief by injunction, 252 
jurisdiction of the court to restrain sale by, 251 
ship, of, power of court to restrain, 251 
mortgagor, collateral term by, when enforced, 252 

restraint of, from committing waste, 251 
right of, to maintain action to restrain injury to property 251 
when injunction will be granted against, 251 
motion, abandoned, order as to costs, 290 

application by, where decree violated, 273 

costs of, when ordered to stand over, how treated, 287, 288 

days, practice of the court as to, 274 

disposal of matter on, consent necessary. 290 

notice of, application to defendant before serving not necessary 289 

necessary contents of, 275, 276 ’ 

service, 275 

of, when no appearance entered, 276 
restraint of transfer of stocks and shares by Bank of England on 266 
second, when can be made, 290 ' 

short notice of, wlien leave will be given for. 275 
when not allowed to stand over until trial, 223 
municipal corporations, court will restrain, to prevent breacli of trust 2‘>5 
name, company using, restrained when likely to deceive 225 ’ 

use of, when restrained, 270, 271 ’ 

negative contract, when mandatory injunctioii granted to enforce 241 
covenant, how court acts witii regard to breach of, 2t)S ’ 

■\\lien court will not import into contract, 245 246 
negotiable instruments, power of the court as to, 266 ’ 

new trustees, when contempt committed by, 254 
notice, assertion of claim by, effect of. 220 

necessity for, <in application to restrain transfer of stocks or shares. 265 
objection to act, of, effect on application for injunction, 216 
of motion, application to dcfciulant before servin", not necessary 289 

length of time to be given, 275 
necessary contents of, 275, 276 
service of, 275 

where no ai)pearance entered, 276 
short, when leave will be given for, 275 
sufficient, as to what is, 296 

nuisance, foundation upon which the jurisdiction of tiie court rests as to 232 
interlocutory injunction, when granted in respect of. 218 * 

nature of, in which the court will act, 232 
occupation, prevention of disturbance of, 270 
offer, refusal of defendant’s by plaintiff, effect of, 289 290 
order, contents of. as to injury to plaintiff, 282 ’ 

form of, ill restraining proceedings on bill of sale 28‘^ 
injunction, for, form of, 282, 283^' 
non-appearance of defendant, on. 283 
observance of, must be strict, 292 293 
service of. 283 

Parliament, application to, restraint of, 205 
parties, who may be restrained, 224 
partner, acquiescence by, effect on right to relief, 250 
jurisdiction of the court to restrain, 249, 250 

misconduct by, interference of the court in case of 250 
seeking relief must do equity, 250 ’ 

partnership property, appointment of receiver of, principles distinct 250 
party, absence of, power of court in. 272 

nature of interest of, necessary to obtain relief, 271 
passing off, remedy of persons in respect of, 259 
patent, infringement of, principle upon which court will restrain, 2.58 
perpetual injunction, when not granted in respect of. 258’ 

common law courts as to, prior to the Judicature Act, 1873... 

pauper, injunction in lieu of damages where defendant a, 207 
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perpetual injunction, appeal^ pending against a judgment on an indictment no bar 

basis and intention of, 200 
considerations of court where soucdit, 207 
damaj^e not necessary to grant of, 200 

grant entailing liardship on defendant, court’s discretion 208 
on motion before trial, 200, 207 

where damai^es would be inadequate, 207 

. , . ^-'■'ves notice of liis intention. 2('i9. 210 

legal right of party to be established before grant, 20o 
retusal of, where injury ceases before trial, 200 

remedy in plaintiff’s hands. 208 

offered and may be obtained, 209 
riglit ot plaintiff to an account on ^Taiit of 201 
third party riglits as affecting, 207 ‘ ’ 

when not granted in resjiect of a patent, 258 
, . , to be granted, 282 

personal service, broach of cfjiitract for, remedv. 212 
plaintiff, conduct of, as affecting relief, 247, 24'8 

duty of, where defendant served and willing to meet 277 
interest of, necessary to obtain relief, 271 " ’ 

misrepresentation by, after grant, effect of, 293, 294 
political matter, suit to support not entertained, 205 
possession, grant to prevent disturbance from, 270 

postponcmeut, iiijunctioii granted on appeal, of, how further time obtained 221 

operation of injunction, of, when ordered, 211 ’ 

practice, evidence on affidavit, as to, 278—280 
grant during vacation, 274 

of injunction, as to, 274 
motion days, of the court as to, 274 
saving motions, as to, 274 

presentation, minister, of, improperly elected, power to restrain, 254 

printer, restraint of, from printing or selling infringed trade labels, 2.59 

^^body special damage to be shown by, when proceediogagainst public 

probate, restraint of executor before grant of, 253 
proceedings, arbitration, when court cannot restrain, 2G2, 363 

courts in which, will be restrained, 261, 262 

criminal, not subject to restraint, 262 

foreign, restraint of, in what cases, 263, 264 

party to take, when against statutory comfiany, 227, 228 

publication of pending, when restrained, 270 

tribunal constituted tor special purpose, of, when court cannot 
restrain, 262 

property, criminal or illegal acts affecting, jurisdiction of court as to, 2U5 

degree of damage to, no ground for refusing injunction, 213 
detention, inspectiun and jireservation of, 281, 282 

injury to mortgaged, right of mortgagor to maintain action to restrain 
251 

protection of, as ground for interlocutory injunction, 217 
restraint of debtor from parting with, 268 

sale or alienation of, 266, 267 

proprietary club, court cannot interfere where member wrongfully expelled from, 

23 1 

public interest, parties to action taken in the, 271 

Proceedings to be by Attorney-General in matters of, 227, 228, 229 
publication, pending proceedings, of, when restrained, 270 

restraint of, of work represented to be but not plaintiff’s, 270 
when infringement of copj'right restrained before, 257 
purchaser, not restrained from purchasing, 249 

restraint of, before completion, 272 
quiet enjoyment, enforcement of covenant for, 244 

railway, public interest considered by the court when asked to interfere with. 

229 

rate, new or additional, when municipal corporation restrained in respect of, 225 
rates, poor, guardians of the poor may be restrained in respect of, 226 
receiver, appointment of, of partnership property, principles distinct, 250 
remedy as to wrongful act of, 271 
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relief, claim for damages not necessary to, 214 

consideration of the court where grant entails hardship on defendant, 

208 o j 

principles of, not affected by the Judicature Act, 1873. ..202, 203 
what may be a bar to, 247, 248 
religious purposes, trustees for, power to restrain, 254 
repairs, covenant for, how protected by the court, 244, 245 
_ mandatory order not made directing, 217 
restrictive covenant, breach of, when reversioner entitled to relief, 241 

injunction, definition of, 199 

reversioner, action for injunction by, without joining tenant, 235 

damage by breach of covenant must be shown by, to obtain relief, 241 
what must be shown by, in action for trespass, 235 
sale, copyright works, of, after grant of injunction, when allowed, 256 
executor, by, when restrained, 252 
property, of, restraint of, power of court as to, 266, 267 
trustees, by, power of court in restraining, 254 
saving motions, practice as to, 274 
securities, injunction may be granted to preserve, 252 
separation deed, breach of covenant in, restrained, 240 
sequestration, writ of, when issued for breach of injunction, 292 
servants, breach of injunction by, effect of, 294 
service, motion to commit, of, practice, 295 
order, of, 283 

writ, of, when out of the jurisdiction, 273 
settlement, marriage, restraint of trustees of, on order for alimonjq 268 
shareholder, proceedings by, form of, 230 

right of, to apply to restrain company acting ultra vlreSy 229, 230 
shares, forfeitui'e of, wlien restrained, 268 

ship, power of court to restrain sale by mortgagees, 251 
ships, exception as to grant of injunction in case of, 247 

navigation of, when injunction not granted e:r parte^ 277 
slander, jurisdiction of the court to prevent injury b}'", 260 
solicitor, restraint of, from applying to renew certificate, 270 
Sovereign, foreign, when court will entertain suit of, 205 
special damage, Attorney-General need not show, 228 

private person must show, in proceedings against public company, 


trespass affecting 
235 


public interests, by, rights of individuals, 234, 


specific performance, as proper remedy to enforce contract or covenant, 235 

injunction in aid of, 249 

negative covenants not implied where contract incapable of, 
246. 247 


standing b}", effect of, on plaintiff’s rights to relief, 210 

statement of claim, amending, pending notice of motion, effect of, 276 

interlocutory injunction, limitation of, by, 282 
statutory compan}^ power of court to restrain, 227 

what is a, 227 


P^nvision, when affecting the power of the court, 204 
stocks and shares, application to restrain transfer of, how made, 265, 266 
or shares, power to restrain improper transfer of, 265, 266 
stranger, breach of injunction by, when liable, 294 
taxation, costs, of, when on higher scale, 291 
tenants, breach of covenants by, prevention of. 245 
terms, court may impose before granting relief, 222, 223 
third part}', rights of, as affecting the decision of the court, 207 
threats, alleged infringement of patent, as to, remedy of party threatened, 258, 

251 ) 


trade marks, as to infringement of, no right of action in respect of, 259 
time, length of, for notice of motion, 275 
trade, covenant in restraint of, when enforced, 241 

labels, restraint of printer in respect of imitations of, 259 
libels, interlocutory injunction, when granted in case of, 261 
marks, jurisdiction of the court on the infringement of, 259 

threats as to use of, no right of action in respect of, 259 
unions, matters in which may be restrained, 231 
transfer, stocks and shares, of, power of court to restrain, 265, 266 
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trespass, jurisdiction of the court in respect of 2'Vi ‘>‘34 

proceedings by the Attorney-Generai; when in respect of 2U 2Ss 

reversioner must show to olitain relief a-ainst dam bv ta- 
tnal, grant of perpetual injunction on motion before, ^ 

injury ceasing before, right of court on, 200 
power of the judge to expedite the, 274 
when motion not allowed to stand over until 2'>3 

tribunal special purpose, for, whcu proceedings cannot be restrained 
trustee, jurisdiction of the court to restrain a, 253 te.tramed, 202 

parties who may sue to restrain, 253 ’ 

trustees, new, when conteraiit of court committed bv. 254 

,.7. . for, power to restrain, 254 

u/tra rircH, restraint of company when actin-r, 230 

„ , , trade union when acting, 231 

umpire, when the court will restrain an, 2G3 

undertaking, applicant for interlocutory injunction must 'dve 22'^ 

Attorney-General not rccpiii-ed to give, 285 ’ 

corporation, by, by whom given, 285 

defeiKlaiit, by iight_ of plaintiff as to, when in lieu of injunction, 

effect of ‘>Sl equivalent to an injunction, 293 

flow enforced, 28fi 

liijuidator, by, to bo personal, 285, 280 

married woman competent to give, 285 

matters in which imposed on defendant 2'>*> ‘>*>3 
nature of, 284 ’ 

persons who should give, 285 

11- , n {d‘dntiff not compelied to give, 284. 285 
unimblishcd writings, protection of property in, 257 

User, land, of, covenant restricting, how enforced, 241, 242 
restriction of, violation of covenants as to. restrained 240 
\acation, grant ot injunction during, practice, 274 ’ 

\essel, employment of, when restrained ’>47 

naste, actual coniinission of, plaintiff may apply before ‘>33 
delay m application to stay, effect of, 233 
extent to whicli court acts in rcsjicet of 233 
jurisdiction of the court in case of, 232 * 
restraint of mortgagor from committing, 251 

wife breacli of injuncMon by, wlierc order against husband and wife effect of 9 ni 
wife s property, when husband restrained as to. 2(18 ‘>G9 ’ ' 

winding-up order, iiroceedings to obtain, power of court to restrain ‘>G‘> 

^Mlt, grant of injunction usually only after issue of, 273, 274 ’ ** 

imloi'sement of, where injunction claimetl, 272 273 
of attachment, issue of, on breach of injunction 231 
sequestration, issue of. for breach of injuuction 
service of. out of tlie jurisdiction, 273 ’ " 

writings, unpublished, jirotection of proiierty in 257 
wrongful act, award of damages where intention to continue, shown 213 

icpetitioii or continuance of, restrained, 2U3, 204 ^ 


inns and innkeepers, 

accommodation, extent of traveller’s right to. 310 

act nf Pnrl fo refuse, in what cases, 310, 311 

act of God, OSS arising from, iion-liability of innkeeper for, 321 

action, gmest, by, description of innkeeper in, 322 

innkeeper’s right to bring against guest, 323 

advertisement, newspaper in whicli innkeeper must issue. 327 

^“"^^^eper and guest, as to liability, validity of. 310 

boarding-house, nature of, 304 

u 1 + . .1 . peeper, definition of, 305 

>00 s, no implied autliority in, to receive goods for safe custody 32‘> 
carnage, traveller’s, liability of innkeeper to receive, 307 
■cliarges, acceptance of security' for payment of, effect of, 32G 
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INNS AND INNKEEPERS — continued, 

coffee-house, when an inn, 303 

commercial room, liability of innkeeper for goods placed in, 317 
common inn, purpose for which instituted, 302 
innkeeper, business of, 302 
company, liability of, as innkeepers, 319 
confectioner, when a victualling-house keeper, 305 

custody, assumption by guest of exclusive, effect on innkeeper’s liability, 320, 321 
goods in “ exclusive,” of person other than innkeeper, a question of fact, 

321 

safe, deposit of goods with innkeeper for, necessity to declare contents, 

322 

debt, guest’s, when innkeeper may be liable for, 323 
disease, when a ground for refusing accommodation, 311 
dog, injury done by guest’s, when innkeeper liable, 323 
traveller’s, liability of innkeeper to receive, 310 
evidence, sign as, of innkeeping, 306 

excessive price, liability of innkeeper to indictment for taking, 313 
extra charge, innkeeper cannot make, for housing goods held under lien, 326 
franchise, keeping of an inn not a, 306 

fraud, removal of goods by, right ot innkeeper to repossess, 325. 
friend, innkeeper’s, when not a guest, 319 

guest, agreement between, and innkeeper, as to liability, validity of, 316 

assumption by, of exclusive custodj'', effect on innkeeper’s liablity, 320, 
321 

debt of, when innkeepeer may be liable for, 323 
definition of, 313 

horse of, liability of innkeeper as to, 316, 317 

injury done by dog belonging to, when innkeeper liable, 323 

innkeeper's right to bring action against, 323 

liability of innkeeper to receive, 306, 307 

to receive, confined to innkeepers, 308 
lodging at the inn, when not necessary to character of, 319 
misconduct of, effect on innkeeper’s liability, 319, 320 
negligence of, effect on innkeeper's liability, 319, 320 
property of, extent of innkeeper’s liability as to, 314, 315 

innkeeper’s lien upon. 323, 324 
liability as to. confined to innkeepers, 316 
when within the inn. 317, 318 

remedy of, against innkeeper for loss or damage to property, 322, 323 

personal injuries, 314 
safety of, extent of liability of innkeeper for, 313, 314 
when not a traveller, 318 

hired goods, when not the subject of innkeeper’s lien, 325 
horse, guest’s, damage to, liability of innkeeper as to, 316, 317 

liability of innkeeper w'hen left in charge of ostler, 317, 318 
lien of innkeeper for keep of, 324 
rights and liability of innkeeper to feed, 324 
stolen, innkeeper no lien upon, when brought by the police, 326 
traveller’s, liability of innkeeper as to, 307, 309, 310, 312 
hotel, temperance, when an inn, 303, 304 
when an inn, 303 

hotel-keeper, when an innkeeper, 319 

housing goods held under lien, innkeeper no power to make extra charge] for, 

326 

illness, when a ground for refusing accommodation, 311 

indictment, liability of innkeeper to, on refusal to receive traveller, 312, 313 

taking excessive price, 313 

infectious disease, liability of innkeeper letting room occupied by person’suffering 

from, 311 

person exposing himself at an inn when suffering 
from, 311 

when a ground for refusing accommodation, 311 
injury, remedy of guest against innkeeper as to, 314 
inn, meaning of, at common law, 302 

question whether house is an, one of fact, 302, 303 
statutory definition of, 305 

innkeepeer, liability of, for personal safety of guest, 313, 314 

to receive guests, 306, 307 
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innkeeper, meaning of, at common law, 302 

reason for prefix “ common,” 302 
statutory definition of, 305 

Innkeeper's Liability Act, 18(i3, provision for postin- n,> spotion of •i->l 
King s encm.cs, loss arising from, non-liabilitv of innl^o, Ter or 
cenoe, when innkeeper no liability to obtain, SOil * ' 

hen, duty of innkeeper as to goods retained upon. 32G 
innkeepers, duration of, 325 ^ 

extent of, 324, 325 
for keep of horse, 324 

when lost, 325 

on property of person other than -nest 3‘^4 
property not subject to, 325 ''' ’ " 

upon property of -ucst. 323 3*>4 
livery stable keepers, innkeepers liability not extended to. 317 

edging m the inn, when not necessary to cha -acter of rc;t 319 
lodging-house keeper, definition of, 305 ’ 

OSS, statutoiy- liability of innkeeper to make good, 321 

unexplained, innkeeper's liability in respect of 318 

luggage, traveller’s, liability of innkeeper to receive' 307 308 

mastei, liability of innkeeper to, whore servant the -rnest 3^2 W 
aiiscouduct, guest, of, effect on innkeeper’s liability'^SlO ’320 ' ' " 
mispnnte<l notice, effect of ijostin- up, 321 - ' » - 

negligence, guest, how ascertaiuetC 320 

guests, effect on innkeeper’s liability, 319 3->o 
newspapers, advertisement of sale by innkeeper, issue iu 327 
notice, misprinted, effect of posting up. 321 ’ 

statutory, effect of omission to post in conspicuous place 321 

<wflpr linhiiifir ousting in conspicuous jdace. 321 

tl.i. liability of innkeeper, wlierc horse left in char-e of 318 

payment m advance, liability of traveller to make, 308 

post-liorses, innkec[)er not bound to supplv 310 

price excessive, liability of innkeeper for'takin- 313 
private hotel, nature of, 304 

property, duty of innkeciier as to, wlieii retained upon lien, 326 

guest s, extent of innkeeper’s liability as to, 314 315 

innkeeper’s lien upon, 323, 324 

liability as to, confined to innkeepers, 316 

limit of innkeeper’s liability, 315 

when within the inn, 317, Ms 

innkeepers lieu upon, of persons otlicr than guest, 321 

'vhat is necessary to attach! 326 
not subject to intikeepcr s lien, 325 

placing within the inn. sufficient to render innkeeper liable 317 
onm^ly of guest against iimkoepei- in respect of loss or damage to, 

public-house, Iiouses denoted by term. 301, 305 

when an inn, 30L 305 
residential hotel, status of, 304 
restaurant, nature of, 304 
room, traveller no right to any particular, 310 

.safe custody, deposit of goods for. notice to innkeeper of contents, 322 

safetv nf of innkeeper to receive goods for. effect of, 322 

satety of guest, personal, innkeeper’s liability for, 313, 314 
sale, light of innkeeper as to, 326. 327 

time for, by innkeeper of guest’s goods. 327 

servaliT’T,fTs7n’’'l‘,T'l i'?“'^feper for payment of charges, effect of, :f2t; 
servant, guest a, liability of innkeeper to master, 322, 323 

sheriff, seizure by, of goods subject to lien, effect of, 325 
snop, for sale of intoxicating li<iaors, not an inn. 304 
show rooms, innkeeper not bound to provide. 310 
sign, evidence, as, of existence of an inn. 306, 307 
stables, not necessary to an inn, 302, 303 
statutory liability, innkuciier's, extent of, 321 

notice, effect of omission to post in conspicuous place, 321 
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statutorj^ notice, provision for posting in conspicuous place, 321 
stolen horse, innkeeper no lien on, when brought by police, 326 
tavern, when an inn, 303 
temperance hotel, when an inn, 303, 304 

tender, duty of traveller to make, on insisting to be received, 308 
time, sale by innkeeper, for, of guest’s goods, 327 
traveller, dog of, liability of innkeeper to receive, 310 

horse and carriage of, liability of innkeeper to receive, 307 
of, liability of innkeeper as to, 309, 310 
liability of innkeeper for refusing to receive, 312, 313 

to make payment in advance, 308 
question whether person is a, one of fact, 309 
when not a guest, 318 

trespass, application of offence of, to common inn, 308 
victualling-house, signification of term, 305 

keeper, confectioner may be, 305 
visitor, when innkeeper not liable as to invited, 313 

warning, innkeeper’s, as to place for deposit of goods, effect of neglect by guest, 
315 

writ, description of innkeeper in action by guest in, 322, 323 


INSURANCE, 

abandonment, apportionment of salvage on, 490 

assured’s right of, when may be lost, 487, 488 
effect of valid, 189 

notice of, acceptance of, when underwriter estopped as to, 

488 

capacity of master before and after, 488, 489 

care to be exercised by agent in giving, 358 

effect of acceptance of, 488 

form of, 486 

nature of valid. 486, 487 

non-acceptance of. effect of, 488 

not applicable to fire insurance, 541 

perishable goods, of, when to be given, 476 

time for, 487 

unnecessary in case of total loss, 472 
what constitutes, 488 
when necessary to claim for total loss, 481 
not necessary by re-assured, 376 
rights arising on, and subrogation, distinction between, 492 
voyage, of, what constitutes, 396, 397 
accident, insurance against, by employers, 570, 571 

nature of contract and declaration required as to, 566, 567 
meaning of, 568, 569 

notice of, necessity for, 570 
policy, conditions of, how construed, 569 
construction of, 567 
stamping of, 516 

Act. the, statute referred to as, 334, 335 

action, insurers in right of subrogation, by, name in which to be taken, 519 
marine policy, on, evidence in. 503, 504 
total loss, for, when partial loss only recoverable, 502, 503 
actions, consolidation of, on policies of marine insurance, 503 
acts of persons, meaning of, in marine insurance, 443 
actual total loss. See total loss, 
ademption, total loss, of, nature of principle, 479. 480 
adjustment, foreign, when binding on all parties to the policy, 453 

general average, of, place of, 452 
loss by fire, of, 538 

particular average, of, on goods, statutory provisions relating to, 
465, 466 

payment by underwriter after, effect of, 495, 496 

policy, of, effect of, 495 

when a foreign adjustment, 452 

advance freight, extent of insurable interest of person advancing, 370 

( 34 ) 



Index. 


s 




INSURANCE — amtimied, 

adventure, implied warranty as to le'rality of. 128 

marine, definition of, 83 (> 

persons who are eii^ra^ed in 337 

authority of, to insure, eftect of, 35-1 ^ 

, 'vben implied. 35-1. 355 

concealment of matc.ial fact by, when vitiating policy -107 
duty of, after effecting policy, 358 ' 

as to disclosure to insurer, 105 

home, as to effecting insurance for merchant abroad :t57 ‘m 
to obey orders oi principal, 357 ’ ’ 

T order of merchant a)>road to insure not ar-eeotr- i 3 

employment of, to subscribe policy for underwriters 351) ’ 

fire insurance office, cf. misdescription of iiroperty by. effect of 531 
knowledge of, effect on iirincipal. 533 

imputed to shipowner, -107 

liability of, on eifectin- sea insurance by other than stamped policy. :!3S 
. to care and skill, 356, 357 ^ 

life insurance comiiany, of, authority of, 5-10 
limit of authority to, to sub.scribc policy for underwriters 350 
nou-iDSurance by, measure of damages in respect of 358 * 
prize, extent of insurable interest of. 373 ’ 

agreement, mining account, for, nature of. 526 

pohey, to issue, when action for specific performance will lie as to. 

alien enemy, illegality of insurance on behalf of, 420 

iusuranee before outbreak of war bv, effect of. 429, 430 
alteration, avoidance of policy by, 402 

premium where policy avoided for material. 501 
ambiguity, fire policy, in, evidence admissible to explain, 527 
anitoals, extent nf liability fif uiulerwriters as to^ 485 
living, how siiccified in policy, 364 

apportionment, valuation, of. where .several species of property insured 466 
arbitration clause, life policy, in, effect given to. 557 

provision of, in lire policy, 540 
arrest, capture and, distinction between, 443, 444 
assignee, hie policy, of, nature of rights acquired b}', 546, 560 

marine policy, of, when entitled to sue in own name, 361 
policy, extent of rights of, 361 

assignment, Engli>h life [lolicy, of, in foreign country, law governing. 560 

life policy, of, bonuses or additions carried with, 560 

effect of notice of, 559 
form of, 562 

mode and effect of, 558, 559 

provisions of the k’olicies of Assurance Act, 1867, 
relating to, 5»)I, 562 

statutory enactments as to, 560, 561 
marine policy, of, effect of, 36<) 

as.surecl, abandonment, riglit of, when may be lost by, 487, 4H8 

act of, as affecting right to claim for total loss after justifiable sale, 477 
circumstances deemed to be within knowledge of, 407 

not subject to <lisclosure by, 405 
description of, in policy, necessity for, 359 
duty of, .as to notice of loss by fire, 538 

to account wliere over-insured, 381 
disclose material circumstances, 405 
when under a suing an<l labouring clause, 457 
effect of usage at Llo3'd’s, as to settlement on right of, 353 
valid abandonment on liability of, 490 
extent of authority of broker to hind. 353 

fire polic^q right of under, where fire caused by own negligence, 531 
information not ijece.s.saiy to be disclosed by, 410, 411 
interest of, must be accrued at time of loss, 367 
liability of, for non-disclosure, 405 

to broker for premiums, 349 

where risk insured for less than insurable value, 462, 463 
loss of freight, when not recoverable b^q 392 
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INSURANCE — continued, 

assured, misconduct of, non-liability of insurer for loss caused by, 432 433 

neghpnoe of, when underwriter liable for loss occasioned by 438 
non-disclosure, when not affecting, 411 ’ 

original, no interest in re-insurance, 375 

position of, as to value of wreck in case of constructive total loss. 483 484 

private information of, affecting risk, effect of non-disclosure, 410 ' 

representations as to information received by, as affecting underwriter’s, 
liaoility, 414, 415 ’ 

rights of, on occurrence of constructive total loss. 478 

to return of premium, in what cases, 497, 498 
under a double policy, 380 
where contract apportionable, 460 

fire caused by wilful act, 531, 532 
money paid to broker to his use, 354 
time policy, loss under, when irrecoverable by, 438 
when becoming his own underwriter, 462, 46*3 
“ fully ” insured, 463 

at and from,” application of rule, how may be excluded, 389 

insurance of freight, effect of, 392, 393 

„ . ship, when risk attaching, 388 

*• at or from ’ an island, construction as to ttrminus a quo, 419 
authority to insure, revocation of, 355 

when implied, 354, 355 

average. See general average ; particular average, 
clause, fire policy, in, effect of, 541 
difference between fire and marine insurance as to, 540 
effect of “ lost or not lost ” on defence to claim for, 367 
loss, particular, meaning of, 455, 456 
bailee, insurable interest of carrier of goods otherwise than as, 471 
bailor and bailee, insurable interest of, in goods bailed, 524 
baltic, meaning of, in commercial language, 344 
bankrupt, insurable interest of, 525 
bankruptcy, effect of, on life policy, 562 

employer's, right of workman on, 571 

underwriter, of, broker’s lieu in case of, 350, 351 
barratry, excuse of deviation caused by, 401 

what is included in term, 444, 445 
benefice, insurable interest of an incumbent of a, 525 
bill of lading, extent of insurable interest of indorsee of, 372 
blockade, loss occasioned by, when underwriter not liable for, 438 439 

voyage in breach of, when insurance valid as to, 430 * 

borrower, bottomry or respondentia, on, extent of insurable interest of 374 
bottomry, lender of money on, insurable interest of, 373 ’ 

loan on, as subject of insurance, 366 
British capture, illegality of insurance on propert}' liable to 430 
Government, detention by, effect of, 443 ’ 

broker, authority of, none as to cancellation of poliev, 358 
extent of authority of, to bind assured, 353 
insurance, responsibility of, as to premium and losses, 349 

second"broker!1o7“ imputed to principal and 

liability of, for money received to use of assured, 354 

to assured for money received to his use, 354 

produce policy to which his lien attaches, 352 
lien of, on policy, 351 

where underwriter becomes bankrupt, 350, 351 
nature of relationship to assured, 357 
presumed qualifications of, 356, 357 
use of skill or care by, a question of fact, 357 
brokers, insurance, agents for which party, 347, 348 


nature of business of, 347 

buildings, damage by fire to, measure of insurer's loss as to, 539 
burden of proof, unseaworthiness, as to, when on the underwriter 428 
burglary, insurance, i)rinciples governing, 512 ’ 

polic}--, stamping of, 516 

cancellation, avoided policy, when delivered up for. 416 

life policy, of, right of assured as to return of premium, 557, 558 
captors, insurable interest of. 373 
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capture, definition of, 442 

carrier, goods, of, insurable interest of. otlierwise than t- i-i 

cattle, warrant of seaworthiness, wlien not fulfiiled as to ^ 

change of voyage, definition of, 3% offected by trustee, 517 

, , effect of, on underwriters liabilitv 3')i; 

chartered freight, as an element of repaired value, fis t 4, S', 

commencement of risk in iiolicy on, .•!;»(. 

1 , , insurable interest in, commencement of 

charterer, advanced freight, when ma; be insure^b^he.' 

insurable interest of, in freight, 370 
child, no insurable interest in i)arent, 515 

person may have an insurable interest in life of 54fi 
chose in action, hfe policy as a. 558. 550 ' ^ ' 

“ circumstance, ’ what is included in term, 405 

clause, printed, when no effect will be given to ISS 
clauses, construction of written, as against printed .S4-> 
collision clause, application of, only between ships, 411 44-:- 

form of. 441 i j > - 

computation of loss by, method of, 441 

commission agent, implied authority of to insure when inferred' ‘f - 

commissions, arising from sale of goods, bow coverc^^l 46 ’ " 

panics, insurance, P”- ‘'>0 Companies (Consolidation) Act, 190S, 

company, execution of iloui 

extent of insurable interest of shareholders of a 374 
insuiance, requisites to legality of. 3;i{), 4uo 

when boun<l Iw acts of a^ent 540 

assuicd, by, when not atl'ectiiig underwriters liability on contract, 

contract of marine insurance, as affecting, 404, 40.5 
efteet of. on contract of lire insuiaiico 5;i-> 

leturn of premium on failure of, 498 

consignee, caiiiagc of goods in lighters of. effect of, on uinh'rwriter’s liabilitv S8tj 

imidied authority to assure, when accruing to, 35.5 ‘ 

inijurablc interest of, extent of, 372, 373 

authority of, to insure, when may be inferred 355 
construction, contract of marine insurance, of, prineVes oL 342 

lire polic}^ of, rules for, 527 

life policy, of. ju-aetice as to, 552, 553 

marine policies, special rules applied to. of 347 

constructive totanoss!‘"i>7otariosr'' of- ^33 

as an insurable interest. 3(J9 

coutrahnn'r T"®' inserting in time policy, 382 

contraband goods, insurance on, when valid, 430 

4- ''’^r'anty against, effect of brencli of. 422 
coutiact, accident insurance, of, nature of, .500 

fire insurance, of, a contract nherrimfe /V/e/, 532 

as one of indemnity, 518 

definition of, 510 
effect of cover note as, 517 
personal nature of, 517 
guarantee, of, nature of, 572 

insurance, of, as a contract of indemnity, 330 
. rectification of, 403, 404 

life insurance, of, cajiacity of persons to enter into. 543 

not of indemnity, 514 

♦ ’ 
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contract, marine insurance, of, instrument in which embodied, 336 

insurance slip as complete and final, 348 
means by which may be illegal, 429 
nature of, 335, 336 
when deemed concluded, 405 

rules of English average adjusters incor- 
. , , ^ , porated in, 346 

right of assured under, when apportionable, 460 
usage when not affecting terms of, 345 

contribution, loss by fire, in respect of, where several companies affected, 536 

right of insurers to, 381 ’ 

corn, articles included in term under memorandum clause in Lloyd’s policy, 458 
meaning of, as applied to marine insurance, 344 

counterclaim, effect of Bankruptcy Act as to, between broker and underwriter 


^ right of broker to, in action by insurers, 350 
course, ship s, necessity for strict adherence to, when specifically described, 399 
provision for resumption of, after deviation, 402 
cover, alteration of risk during, effect of, 535 

note, fire insurance premium, in respect of, effect of, 517 
stipulations as to time in, effect of 526 
covering note, reference to, in leeal proceedings, 349 
creditor, insurable interest of, in life of debtor, 545 
crew, insurable interest of, in respect of wages, 373 
necessity as to competence of, 424 * 

customs warehouse, delivery in, effect of, 387 

c amage, by officer under the Metropolitan Fire Brigade Act, 1865, nature of, 531 
^^358 nction by principal against agent for negligence 

repairs necessitated by, how estimated, 483 
ship, to, when occasioning a constructive total loss, 482 
stranding, by, when insurer not liable for, 433. 434 
damaged value, goods, of, meaning of, 464 

damages, non-insurance by agent, for, measure of, 358 
death, accident, when arising from the, 567, 568 
presumption as to, 564 

proof of, nature of evidence necessary on, 564 
debtor, insurable interest of creditor in life of, 545 
declaration, accident assurance, required on effecting, 566 

assured, of, embodiment in life policy, 550, 551 
continuance of, effect of, in life assurance, 553 
floating policy, in, when and how made, 362 

untrue statement in, effect on life insurer’s liability, 551, 552 
deductions, allowed from cost of repairs of old ship, 467 

removal of ship from port of distress, on. 468 

1 r -v, . ship, on, as to old materials, 467, 468 

defeasible interest, as an insurable interest, 368 
delay, causes excusing, 400 

insurance when ceasing to be in force on account of. 400 

,Ul underwriter for loss when the proximate cause is, 435, 436 

del oedere agents, insurance brokers when becoming, 348 

deposit receipt, fire insurance premium, in respect of, effect of, 517 
detention, British Government, bv, effect of, 443 
deviation, ban-atry as excuse for. 401 

causes excusing, 400 
definition of, 396, 397 
justification of, by usage, 345 

necessity for compliance with terms of policy as to, 400 
repairs as a valid excuse for, 401 
safety of human life as good excuse for, 401 
ship when an excuse for, 401 
underwTiter’s liability when affected by, 396 
voluntary, effect on liability, of underwriter, 401 
want of skill or ignorance of master no excuse for, 401 
when amounting to barratry, 445 
disbursements, policy on. what is covered by, 366 
discharge, port of, as to what is the, 385 
discovery, ship’s papers, of, extent of order for, 503 
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^tpatd,’ -'1 underwriter wl.ere sh 
documents, implied condition as to, where ship warranted neutral 421 

-I . to seaworthiness, 425 ’ 

uSJi'iiS" i"s a, 

efFeet when covering clifFcrent interests. 3, SI 
provision in lire policy as to notice of 5-^:) 
rights of assured under, 380. 381 
, , when arising, 381 

election, underwriter, by, wiien must be made, 40G 

assured may treat loss as total, 472 473 

employer, bankruptcy of, rigJits of workman on, 571 

inlover’-^ employee in life of. extent of, 54G 

ipl03eis liability, insurance against statutory, 570, .571 

bo^><‘ies, stamping of, 51G *■ 

encm^', alien, illegality of insurance on belialf of, 420 
77 1- 1 insurance before outbreak of war by, effect of 420 43n 

Enghsh average adjuster, rules n.ade by, when' incorporaic^f tn'marine policv 

ontiy. right of fire insurers as to, 541 
equitable lien, deposit of life policy as effeeting, .50.3 
estoijpel, apijhcation of doctrine of, to mutual associations, .508 
pvm underwriter, of, as to aecetitanee of notice of abandonment 488 
viduice, marine insurance, contract of, essentials to admi.ssibiJity in 337 338 
technical words, as to, 433 ’ ’ 

**'“*‘-‘'''u-itei's, of, admissibility of, as to materiality 4r> 

execution for felony, etfcct on life policy. 557 ' ’ 

executor, insurable interest of, in life of person affecting the estate, 54G 

right of, to insure property in own name, 523 
explosion, loss b\', insurer’s liability as to, ,532 

extrinsic evidence, admissibility of, to explain a latent ambiguity in fire policy, 

fire, effect of wilful ignition on right of assured, ,531 

insurance, contract of, a contract i/hm-hiue Jidei, 532 

cover note as, .517 
tlefiuition of, 51 (I 

effect of Gambling Act, 1774, on, 510, 520 
insurable interest nceessaiy to effect, 51!), 520 

of bailor and bailee, as to, 524 
notice of abandonment not ap])licablc to, 541 
personal nature of contract of, 517 
policy not necessary to validity of contract of, 517 
premium jiaid in respect of, right of mortgagee as to, 522, 523 
principle of subrogation as applied to, 518 

rpl property, of, relation of vendor and purchaser as affecting, 521 
rights of trustees and executors to insure in own names, 523 
whartingers under jiolicy of, 524. 525 
insurers, right of, against corporation purchasing by compulsion, 51!) 

whei-e claim also made under tiie Riot (LJamages) Act, 
188):... 518 

loss by, contribution between conqianies affected, 530 
extent to which underwriter liable, 442 
meaning of, 53o, 531 

losses resulting from indirect consequences, provision for, 531 
policy, application of certain conditions in, 52!), 53t> 
assignment of rights of parties in, 543 
breach of conditions of. what constitutes waiver of, 530 
conditions in, limiting liability where several policies effected, 530, 537 

precetleiit to liability’ on, 538, 53!) 
construction of, 527, 528 
effect of avercage clause in, 540, 5)1 
breach of warrant}' in, 53 1 
form of, 527 

misdescription of propert}- in, effect of, 535 
nature of, in which average clause found, 541 
provision as to notice of double insurance, 521) 
of arbitration clause in, 540 
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fire policy, provision of reinstatement clause in, effect of, 542 

rights of tenant as to application of policy moneys, 543 
usual conditions of, 528, 529 
re-insurance, insurer’s right as to, 525 

right of insured as to damage by, under the Riot (Damages) Act, 1886. ..518 
insurer against tenant as to damage by, under a covenant, 518, 519 
” 41^8^^' Lloyd’s agent as not excluding -warranty of seaworthiness, 

floating policy, declaration in, how and when made. 362 

definition of, 362 
fire, nature of, 541 
meaning of, 336 
what is covered by, 362, 363 
when effected by assured, 362 
foreign adjustment, when binding on parties to policy, 453 

country, assignment of English life policy in, law governing, 560 
general average clause, provision and form of, 452, 453 
port, policy on goods “ at or from,” protection afforded by, 385 
revenue laws, legality of insurance not affected by, 4.30 
fraud, right of underwriter on discovery of, after payment, 496 

to avoid policy on account of, 404 
when premium returned in case of, 501, 502 

underwriter discharged in absence of, 414 

fraudulent, question as to claim beine, one of fact, 539 

average ” clause, effect on underwTiter’s liability as to goods, 474 
freight, actual total loss, when happening as to, 478 " 

advanced, extent of insurable interest in person advancing, 370 

when may be insured by the charterer, 365 

taken into account where goods forwarded by another ship, 
485, 486 ^ 

chartered, as an element of repaired value, 484, 485 

commencement of risk in policy on, 394, 395 
insurable interest in, commencement of, 393, 394 
commencement and duration of risk on, 392 
goods not shipped, on, when policy covers, 393 
how insured in the policy, 365 
insurable interest of charterer in, 370 

shipowner in, 368 — 370 

liability of underwriter for partial loss of, where insured b 3 ' valued and 
unvalued policies, 470 

loan on account of, when not an insurable interest, 365 

loss of, when not within meaning of loss by peril of the sea. 439, 440 

^^470 provisions of Marine Insurance Act, 1906, as to recovery of, 

termination of risk under a voj'age policy on, 395 
underwriter, when liable for loss of, 477, 478 
what is included in term, 365 

fiiendly societies, statutory provisions relating to infant life insurance b\^ 548 
.. insurance of ship, particular place, when risk attaches, 388 

full protection policy, efoct of, as to protection of owner, 442 
Gambling Act, 1774, effect of, as to fire insurance, 519. 520 

,. . , on gaming and wagering policies. 514, 515 

gaming policy, invalidity of, 377 ' 

life, on, illegality of, 514, 515 

no return of premium in respect of, 502 
gas, meaning of, in fire polic\q 527 

general average and particular average, distinction between, 448 

application of doctrine where ship and cargo belono" to same 
person, 451. 452 ° 

essentials to claim for contribution in respect of, 449, 450 

expenditure, what may be, 447, 450 

liabilitj^ of underwriters in respect of, 451 

necessary condition of right to contribution in, 447, 448 

place for adjustment of, 452 

principles of, 447 

when ceasing, 448 

claimant precluded from recovering contribution, 4-19 
substituted expenses allowed in, 454 
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general average act, when putting into port is a, 450 

clause, foreign, form of, 452, 453 

provision of, 452, 453 

^^484 ^”*^*^*'^’ allowance for in estimating; cost of repairs* 

loss, addition of, to particular average loss, when allowahle* 
459 

meaning of, 447 

when consequent on general average act, 448 
geographical terms, evidence admissible as to meaning of 844 
good safety, when ship deemed to be in, 888 


moored in, 390, 391 

goods, actual total loss in respect of, extent of damage necessary to, 474 

when damage amounts to, 475 
commencement of insurer's risk as to, 384 

constructive total loss of, when arising, 485 
continuation and end of risk on, 385 
“ damage value of, meaning of. 464 
“discharged ami safely landed,” meaning of, 380 
effect of insertion of common clause on risk as to, 384 
fire insurance in respect of, when void, 520 
gross value of, liow arrived at, 464 
how specified in policy, 363 

implied warranty as to fitness of ship to carry, 427 
insurable interest in, as between vendor and purchaser, 521 
loss of part, when amounting to a total loss, 475 
on, measure of indemnity as to, 464 
no implied warranty as to seaworthiness of, 423 
partial loss as to, extent of underwriter's liability as to, 464, 465 

measure of indemnity in case of, 464 
policy on, “at or from ” a foreign port, protection afforded by, 385 

extent of risk covered by, 366 

how far covering successive cargoes, 364 

provisions of tlie Marine Insurance Act, 1906, as to adjustment of particular 
average on, 465, 466 

reasonable time for landing, wliat is, 387 

removal of, from place at which insured, effect of, 535 

sale of damaged, at port of distress, how claim adjusted, 465 

‘•sound value ” of, meaning of, 464 

subject of bailment, insurable interest of bailor and bailee as to 524 
transhipment of, leave in policy for, effect of, 387 

under what circumstances permissible, 363 
when risk as to, not covered. 387 
when underwriter not liable for loss of, 434, 435 
“goods,” meaning of term, 364 

guarantee policy, bieacii of enndition precedent as avoiding, 573 

effect of condition as to renewal of, 574 
nature of, 572 


notice of claim on, condition as to, when satisfied, 574 
principles of ordinary guarantees applicable to, 573 
stamping of. 516 

uhcrrinw Jidei as aiiplicabic to, 573 
guarantor, acts of employer affecting the liability of, 572 
•* hotchp(jt” interest, as an insurable interest, 368 
luisbami, insurable interest of, in wife, 544, 545 

hypothecation, repairs, for purpose of, when underwriter not liable for loss 
occasioned by, 438 

illegal act, when not avoiding [lolicy, 431 

insurance, no right of recovery under, 354 

rights of assured in respect of loss paid over in respect of, 354 
policy, no recovery of jiremium paid in respect of an, 613 
waiver not applicable to, 482 
voyage, insurance upon, of no effect, 429 
illegality, no return of premium in ease of, 501, 502 
improper navigation, insurance against, by protection associations, 507 
“ in all respects,” meaning of, with reference to fitness of ship, 424 
in transitu^ vendor’s right of stoppage, 371 

incendiarism, loss in consequence of, when insurers not liable as to, 532 
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indemnity associations, issue of stamped policies by, necessity for, 507, 508 

nature of, 507 
Stamp Act as affecting, 507 
contract of fire insurance as one of, 518 

life insurance not a contract of, 544 
insurable interest of holder of, 374 
measure of, 462 

indisputable policy, effect of as a life policy, 548 

indorsee, bill of lading, of, extent of insurable interest of, 372 

infants, when life insurance may be effected b}^, 548 

“ inherent vice,” ship, of, non-liability of underwriter, when loss occasioned by, 435 
“ inherent vice or nature,” non-liability of underwriter for loss occasioned by, 434 
injury, when arising from the accident, 567, 568 
insurable interest, assured, of, when must have accrued, 367 

bailor and bailee, of, 524 
bankrupt, of, 525 

borrower, of, on bottomry or respondentia, 374 
captors and prize agents, of, 373 
carrier of goods, of, otherwise than as bailee, 471 
chartered freight, in, commencement of, 393, 394 
consignee of, extent of, 372, 373 
contingent interest as an, 369 
creditor, of, in life of debtor, 545 
definition of, 366, 367 
employee, of, in life of employer, 546 
executor, of, in life of person affecting the estate, 546 
extent of. of person making advance on account of frieght, 370 
incumbent, of an, 525 
indorsee of bill of lading, of, extent of, 372 
joint obligor, of, in life of co-obligee, 545 
owners, of, 525 

lender of money, of, on bottomry, 373 

respondentia, 373 

lessor and lessee, of, 523 
life, in, nature of, 544 

of child, in, when person may have, 546 
loan on freight, when not an, 365 
master and crew, of. in respect of wages, 373 
moral obligation as not constituting, 546 
mortgagee, of, extent of, 521 
mortgagor and mortgagee, of. 371 

of, extent of, 521 

nature of interest necessary to, 368 
necessary to effect fire insurance, 519, 520 

support a life insurance, 544 
none as between parent and child, 545 
passenger, of, in passage money, 370 
person indemnified, of, 374 
profits, in, when assured may have, 369 
shareholders of a company, of, extent of, 374 
shipowner, of, in ship and freight, 369, 370 
statement as to, not necessary in policy, 366 
trustee in trust property, of, 545, 546 
of, extent of, 372 

vendor of ship, of, when ceasing, 371 
what is known as the, 336 

value, effect where assured is insured for less than, 462, 463 
explanation of statutory provisions relating to, 455 
provisions of the Marine Insurance Act, 1906, as to, 454, 455 
insurance, burglary, principles governing, 512 

duty of home agent of merchant abroad as to, 355, 356 
broker, agent for which party, 347, 348 
nature of business of, 347 

responsibility of, as to the premiums and losses, 349 
companies, life, when bound by acts of agent, 549 

provisions of the Companies (Consolidation) Act, 1908, 
relating to, 512 

requisites to legality of, 339, 400 
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insurance companies, the law applicable to, 512 

when ostoi>pc-(l by knowledge of agent, 519 
obligation to effect, 355, 35<) 

slip, as a complete and iinal contract in marine insurance, 343 
reference to, in legal proceedings, 348, 349 
insurances, application of [irinciples of marine insurance to all, 513 

nature of, effected at Lloyd’s, 512 
insured voyage, how determined, 395 
insurer, effect of subrogation on liability of, 491 
fire, right of, as to reinsurance, 525 

entry of, 541 
to salvage, 541 

how described in marine insurance, 33G 

implied condition of neutrality as affecting liability of, 421 

liability of, as to general average, where ship and cariro b-dong to same 

person, 451, 452 
loss by explosion, 532 
construction of condition limiting, 537 

for damage b}" fire to buildings and machinerv, meaning of. 539 
inconvenience of war as not affecting, 430 * 

life, effect of untrue statement in declaration on, 552 
wiiere goocls transhipiied by reason of peril, 387 

provision as to nondiability of, for loss caused by the misconduct of assured 
432, 433 ’ 

provisions in fire policy limiting liability of, where several policies 
effected, 537 * 

right of, on abandonment, 480, 490 

to apply for relief by way of interpleader. 543 
contribution, 381 
effect reinsurance, 375 

withhold policy until payment of premium, 349 

insurers, discharge of, where policy money due to joint grantees, 565 

intention, effect given to, in construing common clause as to risk on ^mods 
385 ' ® 

island, commencement of risk where policy “at or from ” an, 390 
insurance of ship “at or from ” an, bow construed, 419 
time until w'hicli risk continues wliere ship insured on vova<^e to an .392 
interdiction of trade, where underwriter not liable for loss occasioned bv 438 439 
mterest, allowance of, in actions on marine policies, 504 ‘ ’ 

interim protection note, effect of, un contract of fire insurance, 517 
intermediate voyages, effect of usage on ordinary policy as to, 345 

inteiplcadcr, right of company as to, when subjected to confiicting claims on life 

policy, 565, 5G6 

. , . insurers to apply for relief by way of, 543 

iron, inclusion of steel in warranty against, 344 
joint obligor, insurable interest of in life of co-obli'w 545 
owners, insurable interest of, 525 ° ’ 

judicial notice, nature of usage to be subject to, 346 

land, carriage of goods over, when protected by marine policy 387 

landing, goods, of, when in a “customary manner,” 386 

landlord, right of, against tenant as to damage by fire under covenant, 518. 519 
‘‘ looi-orrn I 1 covenant to repair but none to insure, 524 

leakage or breakage, extent of underwriter’s liability as to 434 

legal proccediugs, reference to slip or covering note in' 348 349 
lessee, insurable interest of, in property leased, 523 ' 

lessor, insurable interest of, in property leased, 523 

liability , conditions limiting, where several policies effected on same property. 536, 

insurers, of, construction of condition limiting, 537 

form of condition limiting, 537 
hen, broker, of, on policy, 351 

where underwriter becomes bankrupt, 350, 351 
extinguishment of broker’s, 352 
life policy, on, rules as to, 563 
limit of general, 352 

mercantile agent, of, on policy of foreign merchant, 351, 352 
life, insurable interest in, nature of, 544 

insurance, a contract uherrimte Jidei^ 550 
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life insurance, capacity of persons to enter into contract of 548 

continuance of, effect of declaration in. 553 ’ 
definition of, 543 

policy, amount recoverable under, 547, 548 

arbitration clause in, effect given to 557 
as a chose in action, 558, 559 ’ 

assignee of, right of, 546 
assignment of, form of, 562 

by way of wagering or gaming, illegality of, 514 515 

cancellation of, right of assured as to return of iiremium 557 558 
conditions generally embodied in, 555 Premium, oo7, 5o8 

construction of, practice as to, 552, 553 
effect of bankruptcy on, 562 

execution for felony on, 557 

embodimXfSmtron ?n?5lj 55r“ 

equitable lien effected by deposit of, 563 

i4Tta/o^ oaVnir^T person interested, 547 

lecnai ot payment of premium in, effect of 554 

when affected by suicide, 556, 557 ’ 

„ ,, » 

y s agents, relation of, to underwriters, 359 

natu^'oTrsurTncL'eVeSrif si’l 

policy at, form of, 339 ' 

clause enumerating the perils insured against by, 432 

in, 1 elating to extent of risk on goods 384 
copy of model of, 340, 341 ^ 

^riii of warranty against capture in, 420 
memorandum clause in, effect of, 458 
persons in whose name, may be effected 359 

principles of construction applicable to, 341, 342 
voyage, liow defined in, 345 
settlement of loss at, practice as to, 352 

usagTa’rtoTettiement at required from, 339 

loans, bottomry and ’nn ® 

life policy on 2b nf l ’ ’ insurance, 366 

London AsLranc’e c’ornnrn/in company making, 564 

loss, adjustment of, whin occasioniTbrfire 

by fire, meaning of, 530, 531 ^ ’ 

mSinVshbrnr’ "‘'‘‘"'■e of, 336 

nomliabilitv’rfi’ P^’^sumption as to date, 383 

y underwriter as to, when delay the proximate cause, 435, 436 

^*^^438 or hj'pothecation for repairs, 

p«pt S'S.'? 

provision for, where the imhw ^ ^ underwriters, 437, 438 
non-liability of underviTiter for consequence of fire, 531 
blockade, 438, 439 ^hen occasioned by interdiction of trade or 

at Lloyd’s, 352 

ma°cWniryrdimag/by assured to recover, 367, 368 

marine a.Dentu^^'diLit.oi ;rr36"' 

persons who are engaged in 337 

SSS”? «' '■'“f''* «'■«>« 03 

ontract of, means by which may be illec^al 429 

necessity for stamping, 338 

/./st, 4 . -u .l- deemed concluded, 405 

contribution in, 381 

course of business as to, carried on in Great Britain, 348 
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marine insurance, nature of loss insured against in, 33fi 
Marine Insurance Act, 1900, construction of, 335 

as to disclosure, 405, 406 

effect of, on principle of ademption of total loss, 
480 

general effect of, 334. 335 

provisions as to assured's rights on constructive total 

los-s, 478, 470 

gaming or wairering policies, 377 
measure of indemnity, 471 
perils insured against, 432 
representations, 413 
warranty of neutrality, 421 
defining a constructive total loss, 481, 
482 

for ascertaining insuraVjle value, 454, 455 
recovery of piemiums, 497, 498 
relating to general average, 447 

mutual insurance associations, 
505, 506 

particular average adjustment 
on goods. 465, 466 
recovery of partial loss of 
freight, 470 
subrogation, 494, 495 

Marine Insurance (Gambling Policies) Act, effect of, 377, 378 
marine policy, assignee of, when entitled to sue in own name, 361 

assignment of, effect of, 360, 361 
clause in, as to designation of ship, 362 

effected by broker, effect of acknowledgment of premium, 349 
fonn necessary to validity of, 330, 337 
how effected, 347, 348 

names of unilcrwriters, necessity for specifying, 338 
j)rotection of goods by, during transit overland, 387 
purptjsc of, 433 

right of principal to ratify after hearing of loss, 360 
t«i assign before or after loss, 361 
risks covered by, 337 

usage as an element <ff construction of, 344 
maritime perils, meaning of, 33(). 337 

married woman, rights of, to effect policies of life insurance, 545 
master, capacity of, after notice of abandonment, 488, 489 

before notice of abandonment, 488, 489 
insurable interest of, in respect of wages, 373 
knowledge of, imputed to shipowner, 407 
want of skill or ignorance of, no excuse for deviation, 401 
measure of indemnity as to loss on goods, 464 

in case of general average contributions, 471 
partial loss as to gooils, 463, 464 
salvage charges, 471 

respect of insurance against third party liability, 470 
meaning of, 463 

under-valued and unvalued policies, 463 

medical examination, assured, of, effect of representation as to on life policy, 

553 

referee, misrepresentation by as to life of a<snred, effect of, 553, 554 
memorandum, effect of clause known as the, in Lloyd's policy, 458 

warranty in, on underwriter’s liability, 461, 462 
meaning of term unless general ” at end of, 458, 459 

“ unless stranded " clause at end of, 460, 461 
mercantile agent, lien of, on policy of foreign merchant, 351, 352 
merchant abroad, right of, to expect home agent to effect insurance, 354, 356 
merger, particular average loss, of, in subsequent total loss, 469, 470 
Metropolitan Eire Brigade Act, 1865, power of officer under, 531 
misrepresentation as involving concealment, 415 

assured, of, when underwriter's liability not affected by, 406 
avoidance of policy by underwriter on account of, 404 
by medical referee as to life of assured, effect of, 553, 554 
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misrepresentation, effect of, on contract of fire insurance, 532 

materiality of fact the subject of, a question of fact, 532, 533 
recovery of premium where innocent, 513 
right of underwTiter on discovery of, after payment, 496 
when underwriter discharged by, 413 
missing ship, presumption as to actual total loss o*f, 476 

total loss of, when presumed, 436, 437 
mistake, payment by underwriters by, rights as to, 353, 354 
policy, in, rectification of. 4U3, 404 
mixed policies, definition of, 383, 384 

mortgagee, amount recoverable by, under policy effected by him, 372 

insurable interest of, in subject-matter of mortgage, 371, 521 
rights of, as to fire insurance premium, 522, 523 ° 
mortgagor, insurable interest of, 371, 521 

when a trustee for mortgagee, 372 
movables, meaning of, 336 

mutual assurance associations, application of the doctrine of estoppel to, 508 

position of part owners not members of, 506 
rules of construction applicable to, 508 
insurance associations, effect of Companies Act, 1862, on, 504, 505 

legal character of, 505 
risks insured against by, 506 

not covered by ordinary poli- 
cies, 506 

statutory provisions relating to, 505, 506 
clubs, origin of, 504 

name, ship, of, effect of error in, on policy, 362 
naval officers, not “contraband of war,” 422 

negligence, assured, of, when underwriter liable through loss caused by, 438 

fire caused b}^ right of assured, 531 
neutrality, implied condition of, as affecting insurer’s liability, 421 

warranty of, application of, 420, 421 

provisions as to in Marine Insurance Act, 1906... 421 
New York and Antwerp Rules, Appendix, 509—511 

practice as to general average when not incorjxjrated 
in policy, 450 

purpose for which framed, 450 
non-disclosure, liability of assured for, 405 

notice, abandonment, of, capacity of master before and after, 488, 489 

duty of agent in giving, 358 
effect of acceptance of, 488 
form of, 486 

nature of valid, 486, 487 
non-acceptance of, effect of, 488 
not applicable to fire insurance, 541 
time for, 487 

what constitutes acceptance of, 488 
when necessary in respect of claim for total loss, 481 
not necessary by reassured, 376 
accident, of, necessity for, 570 
assignment of life policy, of, effect of, 559 

to whom to be given, 559, 560 
loss by fire, of, duty of assured to give, 538 
of claim, guarantee policy, on, when condition as to satisfied, 574 
“ one-third new for old,” application of rule as to deductions, 467 
open policy, nature of, 378 

what is an, 336 

outfit, whaling voyage, what is covered by term in a, 364 
over-insurance, return of premium on, 501 
overland, transit of goods, when protected by marine policy, 387 
over-valuation, avoidance of policy on account of, 379 
parent, no insurable interest in child, 545 

parol evidence, admission of, as to warranty of seaworthiness, 428 

part owners, position of, where not members of a mutual insurance association, 

506 

where implied authority in, to insure, 354, 355 
partial loss, freight, of, provisions of Marine Insurance Act, 1906, as to recovery of, 

470 > > .7 > 
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partial loss, goods, as to, measure of indemnity in case of. 402, 103 

recovery of, in action to recover total loss, ~>\k 
ship, of, rules determining liability of underwriter, 400 407 
particular average and general average, distinction between, 443 ’ 

expenses not included in, 450 

goods, on, statutory provisions as to adjustment of 405 406 
loss, meaning of, 455, 450 

of, in subsequent total loss, 102, 470 

partners, implied authority in, as to insurance, 354, 355 
passage money, insurable interest of, passenger in, 370 

when covered by policy, 365 

passenger, insurable interest of, in his passage money, 370 
payment into court, right of insurance company as to, 560 
penalties, failure to stamp policy on, 510 

penalty, failure to execute policy within one mouth after receipt of premium, 
gaming policy, on person effecting, 378 

payment of marine loss otherwise than on stamped policy, 338 
stamping policy of sea insurance after execution, 338 
peril, transhipment of goods by reason of, liability of insurer, 387 
penis, clause in Lloyd’s policy enumerating, insured against, 432 

insured against, provisions of Marine Insurance Act, 1906, as to 432 
marine insurance, as nature of loss covered b\’^ 336 * 

maritime, meaningof, 336, 337 

of the port, when warranty implied as to fitness to encounter, 425 

sea, loss of freight, when not within meaning of loss by, 439 440 
losses which may be attributed to, 436 
matters not included in expression, 425 
meaning of, 433 

nature of accident or casualty implied by, 433 

perishable goods, extent of underwriter’s liability, where insured free of averac^e 

4/4, 4/5 * ’ 

_ ^^hen notice of abandonment should be given in resoect of 476 
pilot, necessity for, when required by nature of navigation 424 ^ ’ 

•• pirates,” persons included in term, '444 ’ 

place of departure, necessity for adliering to specified. 395 

police rate, compensation for damage by tire, right to claim from, 518 

lolicies of Assurance Act, 1867, provisions of, relating to the assignment of life 

policies, 561, 562 

several, etfected in different forms and on different items of property 

questions as to, how determined, 538 

policy, adjustment of, effect of, 495 

agent may subscribe, for underwriter, 359 

agreement to issue, when action for specific performance will lie, as to 349 
assignment of, necessity to stamp, 516 ’ 

avoidance of, by alteration, 402 

avoided, when delivered up for cancellation, 416 

broker, no authority to cancel, 358 

broker’s lien on, 351 

claim under, nature of, 350 

collision clause, effect of, on rights of owners, 441 

concealment by agent, when vitiating, 407 

contract embodied in, 336 

delivery of, on payment of claim, 565 

description of person effecting, necessity for specifying, 359 

or change of voyage may be covered by, 397 
difference between a vaiuetl and unvalued, 378, 379 
disbursement on, what is covered by, 366 
duty of ageut after effecting, 358 
extension of risk by express stipulation in, 391 
fire, application of certain conditions of, 529, 530 

insurance, of, unnccessarv to validity of contract. 517 
form of, 527 

floating, meaning of, 336 

freight on goods not shipped, when covered by, 393 

friendly society, of, exemption from stamp, 516 

“ full protection,” protection of owner by, 442 

goods, on, “at or from” a foreign port, protection afforded by, 385 
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policy, guarantee, nature of, 572 

illegal act, M-hen not avoided by an, 431 

niegality of. when violating a statute, 431 

inclusion of “ touch and stay ” clause in, effect of, 398 399 

incorporation of York-Antwerp rules in marine, 346 ' 

interest in subject-matter, not necessary to validity of 366 

leave for transhipment of goods in, effect of, 387 ’ 

liability of broker to produce, when subject to lien, 352 
life, assignee of, right of, 546 

by way of gaming or wagering, illegality of, 514, 515 
Lloyd s, copy of model of, 340, 341 
form of, 339 


persons in whose name may be effected, 359 
principles of construction applicable to, 341 342 
marine, effect of assignment of, 360, 361 

form necessary to validity of, 337, 338 
how effected, 347 

right of principal to ratify after loss, 360 
risks covered b}", 337 

transit of goods overland, when protected by, 387 
usage as an element of construction of, 344 
mistake in, rectification of, 404 

moneys, payment to person having no insurable interest, effect of 563 
mortgagee, effected by, amount recoverable by, 372 * 

non-disclosure, when not affected by, 410 
open, nature of. 378 

other than marine, penalties for failing to execute a stamped, 515, 516 

penalty on making payment under unstamped, 515^ 

provisions as to stamping, 505, 516 
over-valuation as ground for avoiding, 379 
p.p.i., effect of Gaming Act, 1845, on, 377 
when a wagering policy, 377 

place of departure specitiod in, necessity for adhering to, 395 
return of premium, none where once attached, 499, 500 ’ 
right of underwriter to avoid, on account of fraud, 404 
risk covered by, when not ending at port of discharge, 392 

■ j. . . Z' on, when attaching to, 394, 395 

specification of freight and cargo in, 363 
stamping of altered, necessity for, 402, 403 

terras of, must be complied with as to deviation and delay 400 
time, meaning of, 336 

unvalued, dehnition of, 378 

measure of loss to which insurers liable under, 454 
or open, meaning of, 336 
valued, definition of, 378 

measure of loss to which insurers liable under, 454 
what is a, 336 
voyage, meaning of, 336 
wagering, invalidity of. 377 
warranty, when avoided by breach of, 413 
political safety, what will constitute, 391 
port, meaning of, in the mercantile sense, 314 

name of port mentioned in policy, presumed meaning of, 390 
of destination, safe landing of goods at, effect of, 386, 387 
discharge, as to what is the, 385 

refuge, putting into for repairs, when a general average act, 450 
ports of discharge, course of ship where several specitied in policy, 399 
premium, acknowledgment of, by broker, effect on marine policy, 349 

definition of, 336 

fire insurance, paid in respect of, right of mortgagee as to, 522, 533 
high, as evidence of acceptance of risk by underwriter, 411 
liability of assured to broker for, 349 

life policy, on, right of assured to return on cancellation, 557, 558 
recovery of, where misrepresentation innocent, 512, 513 
return of, none where policy has once attached, 499, 500 

on failure of consideration, 498 

marine policy, liability of insurer as to, 351 
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I XS U R A N C E — conti n nrd. 

premium, return of, on over-insurance, ;>0l 

partial failure of consi<leration. .>00 

provjsions of .Marine Insurance Act, lOGo, as to 400 10 7 
when expressly sti[)ulate.l for, 408 

in ease of fraud or ille-.<aiirv, oOl r.O-^ 

, , - . avoided by materiafalterarion 501 

ight of insurer to wittihold policy until pavnit-nt tjf 840 
presumption, as to underwriter's knowletlge" of trade iVsa-e 412 ' 

. , none as to date of loss of missing shin. Hs'.C 

princpal, act.o,, for negligence l>y, .against .ngcnl, nature of proof necessary 

duty of agent as to orders of. 357 
knowledge of agent as atfccting, 533 

1 .1 after lo.ss\y. rights as to. HGi; 

pmtul^ clause, manne policy, in, construction of, where dtfiering from written. 

pri;'e agents, insurable interest of. 373 

court, condemnation by, cfTect of. 442 
effect of .sentence of, 422 
profits, goods, on, lujw covered l)^' insurance, 3(>5 

insuiable interest in. \^■heIl assured ina\' liave 'bj*) 

insurance of, bow effected, 521 

proof of loss, when necessary to recover in respect of reinsurance 377 37i: 
property, imsurcd, liow described, 33(i i^m^urance, 3,.>, 

profiosal. fire insurance, for, contents and effect of 534 
protection associations, nature of. 507 

purchaser, insolvency of, light of vendor on. 371 

insurable interest of, on ear^o 371 

roal^ptoperty, fire insurance as to, ivlatTon of vendor and purchaser as affecting, 
“reasonably fit,*’ meaning of. 423, 424 

reassured, notice of abandonment by. wlien not ncees.sarv, 376 
lecogni. sauces, lien of shipowner in restiect of, wiien entered int-) i 

reiuslatement, propoyy destroyed by fire, of, rigl.ts of mortgagor aud mortgagee, 

provision in fire policy for. right of insurers as to 542 
reinsurance, application of. to subject-matter, 375 

ehiuse, form of. 375 
fire, insurer's rights as to, 525 
original assured no interest in. 375 

proof of loss, when noces.sary to recover in respect of, 375 376 
right of insurer to effect. 375 ’ 

usual clauses, when incor|ioratc<l in. 376 
removal, goods, of, from place at which insured, effect of 535 
repaired value, elements of, 4S4, 485 

repairs, apportionment of expenses of, when made between owner and under- 

wiitcr^ ‘tf)S 

cost of, when more than repaired value, effect of, 484 
deductions iii resjieet of ol<l materials thrown aside in making 467 468 

\vriter4^6"^'^^^^*^"^ between shipowner’ and ’ uuder- 

nature of, to which assured entitled, 469 
necessitated by damage, liow estimated. 483 
ship, of, as e.xcuse for deviation, 4U0, 4UI 
total loss, to, when assureti may recover cost of. 469 

\\hcii no deductions in respect of general average contributions in estimat- 
ing cost of, 484 

representation and express warranty, distinction between. 412, 413 

fact, of, materiality of time at wliieli made, 533 
nature of, 412 

representations, assured’s information, as to, wlien affecting underwriter's liability 

414, 415 ' ’ 

construction of, how governed, 416 

expectation and belief, of, when affecting underwriter’s liability 

one of several underwriters, to, effect of, 415 
promissory, as affecting policy, 413, 414 
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representations, provisions of the Marine Insurance Act, 1906, as to, 413 

untainted with fraud, when affecting insurer’s liability, 414 
^ ^ untrue, in answer to underwriter’s inquiry, effect of 415 

respondenUa^ insurable interest of lender on, 373 

loans on, as subjects of insurance, 366 
restraint, meaning of, in marine insurance, 143, 444 
revolutionaries, not included in term “piraies,’’ 444 

Riot (Damages) Act, 1886, rights of insured against fire under, 518 
risk, alteration of, during cover, effect of, 535 

area of, covered by time policy. 383 

attaching, when, to policy on chartered freight, 394 

commencement and duration of, on ship, 388 

of, where policy “at or from ” an island, 390 
continuation and end of, on goods, 385 

duration of, covered by time policy, 381, 382 

end of, on safe landing of goods at port of destination, 386 387 
extension of, stipulating in policy. 391 

fire, commencement and duration of, 526 
freight, on, commencement and duration of. 392 

termination of, under a void policy, 395 
goods, on, commencement of, 384 

life insurance, in, commencement and duration of, 554 555 
termination of, 390 

underwriters, when commencing to run, 336 
when not ending at port of discharge. 392 
risks, insured against by mutual insurance associations, 506, 507 

protection associations, 507 

nver steamer, insured for sea voyage, when seaworthy 424 
rovers and thieves, loss by, what is, 444 

^^3^39 Assurance Corporation, when sea insurance monopoly taken from, 

rules of practice, incorporation of. in marine policy, 346 
running account, agreement for, nature of, 526 
safety of ship, as valid excuse for deviation, 401 
sailing, general warranty as to, how satisfied, 419 

time of ship s, a material fact for disclosure, 408 
_ warranty as to, necessity for strict fulfilment, 419 
sale, jusUfiable, effect of, on constructive total loss in respect of troods 476 

to effect, when underwriter not liable for loss occasioned by 438 

salvage, apportionment of, on abandonment, 490 ^ 

charges, maritime, head under which recoverable, 457 
meaning of, 456 

measure of indemnity in case of, 471 
recovery of, by underwriter, 496 

sea insurance, contract of. necessity for stamping before execution 338 

duration of policy of, 338 ’ 

meaning of, 338 

“ seamen,” interpretation of word, to include boys, 418 
seaworthiness, continuance of, no warranty as to. 425 

effect of breach of warranty as to, 423 
implied warranty as to, 422, 423 

in relation to goods, 427 

where not excluded by approval of fittinc^s 
418 

ship’s, when warranty as to, implied, 411 
variation of standard of. 424 
warranty as to, how excluded, 423 

of, none implied as to goods, 428 

when complied with on river and sea voyage, 426 

, . not broken by temporary defect, 4*24 

‘seizure.^ takings which may be included in teim, 443 

servant, fire caused by wilful act of, right of assured, 531, 532 
set-off, effect of Judicature Acts on right of broker as to, 350 
shareholders, company, of a, extent of insurable interest’of, 374 
shiji, abandonment of, rights of insurer on, 489. 19(J 
character of, as affecting repaired value. 484 
commencement and duration of ri>k on, 388 
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ship, course of, must be direct, 397 

necessity for strict adherence to when spccifif^allv described, 309 
where several ports of dischar^^c specified in policy, 309 
damage to, when occasioning a constructive total loss, 183 
designation of, in policy, 301, 302 
fitness of, when in all respects,’’ 421 
insurable interest of vendor in, when ceasing, 371 
missing, when total loss presumed, 13(;, 137 

nature of employment of, duty of assured to communicate with underwriters 
409 

new. deduction not made by underwriter on repair of, 167 
non-liability of underwriters for loss occasioned by inherent vice of, 435 
partial loss of, rules determining liability of underwriter as to, 160, 167 
removal of. from port of distress, deductions in respect of, 468 
risk on, when terminating, 39u 

safety of, tlevialion necessary for. limitation of excuse, 401 

to shore, carriage of goods from, when underwriters liable for loss. 386 

when deemed to be in good safety, 388 

have started on voyage, 388 
“ ship.” what is included in term, 363, 361 
shipowner, insurable interest of, in freight, 369, 370 

ship, extent of, 369 

when entering into recognisances in court, 369 
knowledge of master and agent imputed to, 407 
sickness policy, stamping of. 516 

slip, insurance, as a complete and final contract in marine insurance, 318 
sound value,” goods, of, meaning of, 461 
specified percentage, loss of, basis of calculation, 459, 460 
stamp, altered policy, on, necessity for, 4(t2, 403 
marine polie\', on. necessity for. 338 
time policy, on, provisions relnling to, 382 
Stamp Act, 1891, as affecting indemnity associations, 507, 508 

provisions of, as to stamping policy otlier than marine policy, 
515, 516 

stami)ed policy, necessity for issue of, by in<lemnity associations, 507, 508 
stamping, accident, sickness, or burglary policies, of, 516 

deposit receijit or protection note, of. necessity for, 517 
exemption of fiiendlv society policy from, 516 
l>oliey, of, limit of time, as to, 516 
statute, codifying, construction of, 335 
illogalit}' of policy violating, 431 
steel, inclusion of, in warrarjty against iron, 344 
stranding, what is, within memorandum to Lloyd's policy, 461 

when insurer not liable for damage tlone by, 433 
subrogation, action by right of. name in which to commence, 519 

and rights arising on fihandoiimcnt, distinction between, 492 
ajfj)iieation of principle of, to ein{)loyer's liability insurance, 571 

marine insurance, 490, 491 
where same property insured by persons 
differently intercstcil, 499, 495 
conditions limiting the principle of, 493, 494 
effect of, on liability of insurer, 491 
extent of underwriter’s right in respect of, 491, 492 
premises subject to notice to treat, where, destroyed by fire, 519 
principle of, as applied to fire insurance, 518 

right of tenant’s insurers against landlord covenanting to repair, 
523 

when o!ily effectual, 519 

substituted exjjenses. when allowed in general average, 463, 451 
successive losses, provisions of the Marine Insurance Act relating to, 469 

when may be aggregated, 459 
suicide, when life policy affected by, 556, 557 
suing and labouring clause, chaiges covered by, 457 

duty of assured wlicn under, 457 
nature and object of, 456, 457 
salvage charges not recoverable under, 456 
when coming into force, 458 

suret}', insurable interest of, in life of principal debtor, 545 
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technical \vords, evidence as to meaning of, 4.3.3 

tenant, right of, as to application of fire policy moneys, 543 

against, under covenant to repair, 518, 519 
rena'l-^ under covenant io 

... itpaii, .010, .ol'J 

thieves and rovers, loss by, what is a, 444 
vniicl party accident, insurance against, 570, 571 

“'■® of indemnity ^f insurance against, 470 

is reasonable, .S87 
materiality of, at which fact represented, 538 
notice of abandonment, for giving, 487 
policy , commencement and duration of risk, 381 382 
continuation clause in, effect of 382^ 
meaning of, 336 
measure of time in, 383 

provisions for stamping, effect of, 382 
risks covered by, 383 

seaworthiness, no implied warrantv of, in, 411 428 
^ when assured cannot recover under 438 * 

what IS reasonable, 389 

total loss, actual, when as to freight, 478 

damage to goods amounts to, 475 
in respect of foundered ship, 475, 476 
missing ship presumed to be, 476 
ademption of, nature of principle, 479 480 
capture, when effect of, becomes, 442 ' 

cr,n^Tr,w’ .ibandonment necess.arv to, 481 

constructive, grounds upon which foundeil, 481 ' 

of freight, when occurring. 486 
goods, when arising, 485 

^^48^" assured as to value of wreck in case of, 433, 

rights of .assured on occurrence of, 478 
statutory definition of, 480, 481, 482 
when becoming actual, 476 

occasioned by damage to ship, 482 

j'.. ^ ^^Paimd value less than cost of repairs. 484 

distinction between actual and constructive, 471, 472 
goods, in respect of, when becoming actual, 474 
inclusion of constructive loss in, 473 
liability of underwriters for. under a time policy, 382 
merger of particular average in subsequent, 469 470 
missing ship, of, when presumed, 436, 437 
notice of abandonment not necessary in respect of, 472 
partial loss of goods, when amounting to, 475 
right of assured to recover cost of repairs to, 469 
ship, of, loss of voyage not equivalent to, 482 
4; vvheii an actual, 473, 474 

‘ touch and stay ” clause, effect of inclusion in policy, 398 399 
mde usap, presumption as to untlerwriier’s Ia,owkd4 of 412 
rading clause, cargoes covered by insertion of. 385 ° ’ 

transhipment, goods, of, by reason of peril, liability of insurer as to, 387 

leave in policy for, effect of. 387 

under vyhat circumstances permissible, 363 

when risk as to not covered 387 
trustee, extent of insurable interest of, 372 

insolvent reassured, of, rights of, 375 

insurable interest of, in trust property. 545, 546 

right of, to insure property in own name, 523 

'>thernmc£jidei, application to guarantee policies, 572, 573 

as basis of contract of marine insurance, 404 
fire insurance a contract, 532 
life insurance a contract. 550 

underwriter, acceptance of notice of abandonment, when 

4oo 

admission of evidence of, as to materiality, 412 
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underwriter and owner, apportionment of repairs of ship, when made between 

4f)8 

bankruptcy of, broker's lien in case of, 350, 3ru 

broker iinder no obligation to, as to use of care and skill, 357 

description of insurer as, in marine insurance, 33<> 

discharge of, b^' voluntary deviation only, -loi 

election by, as to attirming or disafhrming policy, neccssitv for 

extent to which valuation binding on. 8711, 380 ' 

fraud or misrepresctitation alTccting liabilitv of. 4i)f 

implied condition of neutrality as affecting liability of, 421 

inquiry of, effect of untrue answer to, 415 

liability of, as to animals, 435 

leakage and breakage, 434 

partial loss of freiglit ^\ lien insurer! under valued 

and unvalued policies, 4 7o 
goods, 404. 405 

effect of barratrous act on, 445 

breach of warranty on, 417 
change of voyage on, 31)0 
subrogation on, 491 

warranty in memorandum to Llovds poliev on, 
401. 402 * I . > 

extent of, under clause as to “all other perils,*’ 446 

whore loss by lire, 442 
for wear and tear. 434* 
in respect of general average, 451 
loss of freight, for, 477, 478 
marine jjolicy. uiuler, 337 

rules determining in case of partial loss of ship, 400, 407 
to refund premium, 404 
under a time policy, 382 
mixed policies, 384 
when affected by deviation. 390 

representations as to assured's informa- 
tion, 414, 415 
expectation and 
belief, 414 

attaching. 330 

ceasim: as to lo.ss of goo ls. 434, 435 
goods landeil in consignee’s lighters, 380 
loss caused by negligence of as-sured, 438 

occurs in carriage from ship to .shore, 386 
not affected by misrepresentation of assured, 400 
nature of disclo.sure to be made to. wliere policy covers all lo-sses, 409 

facts to be disclo.sed to, 40S 

necessity for proof of loss by a reassured before recovering from an, 
375 

non-di.sclosure of matters to. wlien not affecting policy, 410 
non-liability of. for intentional loss, 438 

lu.-<s occasioned by inherent vice or nature, 434 

sale or hy[)Otbecation for 
repairs, 438 

proximately caused by delay, 435, 430 
notice to, of intended deviation, effect of, 397* 
l>ayn:ient by, after adjustment, effect of, 495, 490 
presumption as to knowledge of, as to trade usage, 412 

of contents of Lloyd's list, 411 
l)rinciple of marine insurance as to cause of lo.'^s to[ 437, 433 
recovery of salvage by, 490 
rights of, on abandonment, 480, 400 

to recover back lo.^.ses paid l)y mistake, 353, 354 
subrogation, extent of, 491, 492 
voluntary departure from course as affecting liability of, 401 
waiver of right t(j information by, effect of. 410 

warranty as to sailing, effect of non-compliance with, on liability of 
419 ’ 

when assured becomes hi.s own, 402, 463 

burden of proof as to unseaworthiiiess is on, 42S 

( 53 ) 



Index, 


INSURANCE — cojitimied. 

underwriter, when discharged by misrepresentation, 413 

underwi iters, names of, necessity for specifying in marine policy, 338 

representation to one of several, effect of, 415 
underwriting member at Lloyd’s, amount of deposit required from, 339 
“ unless general,” meaning of term in memorandum clause 458 459 
unless stranded ” clause, meaning of, 460, 461 
unliquidated damage, claim under a policy in the nature of, 350 
unseaworthiness, burden of proof as to, when on the underwriter, 428 

non-disclosure of, when affecting insurer’s liability, 411 
unstamped policy, other than marine, penalty on making payment under, 515, 

Oil) 

unvalued policy, definition of, 378 

of underwriter for partial loss of freight insured under, 

measure of indemnity where total loss occurs under, 463 

loss to which insurers liable under, 454 
return of premium in case of over-insurance on an, 500 
what is an, 336 

usage, admissibility of evidence of, to explain an ambiguity in a fire poliev 527 
contract, when terms not affected by, 345 ' ’ 

deviation, when affected by, 345 

effect on ordinary policy as to intermediate voyages, 345 
of, on rules of construction, 390 
marine policy, as affecting the construction of. 344 
nature of, to be the subject of judicial notice, 346 
settlement at Lloyd’s, as to, effect on assured’s rights, 353 
trade, of, presumption as to knowledge of underwriters as to, 412 
valuation, apportionment of, where different species of property are insured, '466 

extent to which underwriter bound by, 379, 380 
valued and unvalued policy, difference between, 378, 379 
policy, definition of. 378 

liability of underwriter for partial loss of freight insured under, 470 
measure of indemnity when total loss occurs under, 463 

loss for which insurers liable under, 454 
what is a, 336 

vendor and purchaser, insurable interest in goods as between, 521 

legal relation between, as to real property as affecting fire 
insurance, 520, 521 

insurable interest of. in ship, when ceasing, 370, 371 
unpaid, right of stoppage in franititu of, 371 
voluntary deviation, discharge of underwriters by, 401 
voyage, abandonment of, what constitutes an, 396, 397 

change of, effect of. on underwriter’s liability, 396 
commencement of, when ship deemed to have made a, 388 
implied condition as to prosecution of, 399, 400 
insured, distinction between whole and part, how decided, 432 
how determined. 395 

^ illegality of part affects the whole of an, 431 

Lloyd s policy, how detined in, 345 

loss of, not equivalent to total loss of ship, 482 
policy, aggregation of successive losses under, 459 
meaning of, 336 
necessary contents of, 395 

\\aiver, breach of conditions of fire policy, of, what constitutes, 530 
information, of. by underwriter, effect of, 410 
insurer, by, of express or implied warranty, effect of, 417, 418 
none as to illegal policy, 432 
wagering policies, invalidity of. 377 

policy, life, on, iiregality of, 514, 515 

no recovery of premium in case of, 502 
wages, insurable interest of master and crew in respect of, 373 
“ warehouse to warehouse ” clause, what risk is covered by, 384 
warranty, breach of, effect on underwriter's liability, 413, 417 

contained in representations in a proposal, 534 
continuance of seaworthiness, none as to. 425 
contraband, against, effect of breach of, 422 
definition of. 41(; 

effect of, in memorandum to Lloyd's policy, 461, 462 
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warranty, essential characteristics of, 417 

express, and representation, distinction between, 412, 413 
breach of, when no excuse will remedy, 417 
nature of, 416 

non-compliance with, wlion excused, 417 
when implied not excluded by, 417 
may be inferred. 418 
fire polic}', in, effect of breach of, ",34 

M'rcc from capture, seizure, and detention,” meaning of, 420 
implied, as to fitness <;f ship to carry goods, 427 

legality of the adventure, 428 
nature of, 4U;. 417 

when against perils of tiic port, 425, 426 
as to seaworthiness, 41 1 
life assurance, in, construction of, 552 
neutrality, of, effect of, 420. 421 


im{)licd condition as to shiji's documents in. 421 
provisions as to. in JIarine Insurance Act, U»06...421 
rules of construction as to interpretation of, 418 

sailing, as to, effect where voyage consists of different stages, '41'.) 

420 


necessity for .strict fulfilment, 419 
.'^eawortljiness, as to. effect of breach of, 423 

how exclude<l, 423 

when complied with on river and sea voyage, 426 
implied. 422 

not broken by temporary defect, 424 
“ well ” or “ in good safety,” nf, how construed, 419 
wear and tear, extent of. for which underwriter not liable, 434 
\V est India Islaiuls, protection of sliip in5ure<l " at or from ’ any of the, 390 
wiialing voyage, what is includcil in word '■ outfit” on. 364 
wharfingers, rights of, under policy of fire insurance, 524, 525 
wife, insurable interest of. in husband, .544, 545 
workman, riglit.s «)f, on bankruptcy of employer, 571 

M orkmeus Compeii'ation Act, 1897, insurance against liability under 570, 571 
wreck, value of, position of assured as to, in case of constructive total loss, 483. 

484 

when an actual total loss. 473, 474 
written clause, fire policy, in. construction of, 528 
York-Antwerp Kule-s, I89(t. A|)pendix, 5U9 — 511 

l»ow incurporatetl in policies, 34G 


INTERTbEADEK, 

abandonmeut, claimant, by, when applicant a defendant to an action, effect of 

631 

execution creditor, by, riglit of slicriff on, 604 
action against execution creditor, power of court to restrain, 603 

sheriff, power of court to restrain, 603 
right of stakchoMer where threatened with, by two or more parties, 5S6 
stay of, where a[)]jlieant defendant to an action, 637 
admission, claim, of, by execution creditor, liability to high bailiff, 630, 631 

part claim, (tf, by a[)plicant, no bar, 583 
affidavit, effect, wliere made by sheriff, 595 
sutliciency of evidence by, 594 
agency, contract of, no bar to relief. 583 
appeal, banlvrupt(w, from order made in, to what court. 620 
costs of sheriff on, 624 
county court, from, as to cosks. 640 

to High Court, extent of right of, 639 
decision of judge, from, on matters other than trial of issue, 619, 620 

special case, 620 
trial of i.ssue without jury, 618 
enactments governing in interpleader proceedings, 616, 617 
findings of jury on issue from, 619 
Eiverpool Court of Ikissage, from, procedure, 641 
master, when from order of, 617, (il8 
none, as to costs without leave, 620 


( 55 ) 



Index. 


INTER PL E A DE R — continued, 

appeal, none from order of judge in chambers, 618 

summary decision of Divisional Court, 618 
practice as to, in Salford Hundred Court, 643 
light of landlord to, extent of, in county court, 639 
sheriff as to, 617 
time for, 620 

applicant, affidavit by solicitor on behalf of. when allowed, 595 

to be made by, personally, 595 
costs of, when a defendant, 622 
delay by, effect of, 599 

duty of, to bring subject-matter into court. 594 
essentials as to liability of, 585 

interest of, in subject-matter, what will amount to, 593 

knowledge of litigation between claimants, effect on right of, 586 

possession of subject-matter must be in, 585, 586 

sale by, at instance of one party after notice, effect of, 586 

stay ot proceedings, when granted to, 602 

when colluding within meaning of rule, 593 

innTnnf by court’s disposition, necessity for, 594 

application, defendant to an action, by. for relief, when and how made, 63.3 

high bailiff, b}-, for relief, practice, 635 

relief, for, conditions applicable to, 592 

in Salford Hundred Court, how made, 642 
mode of, 598 

sheriff, by, for relief, practice. 599 
assignment, debt, of, right of debtor on. 584 
attachment, enforcement of order by, 616 
bailment, contract of, as not affecting relief, 583 

an 'CIS, lelief to, claims by alleged husband of depositor and depositor, 587 

married woman alleging widowhood, husband and 
, , transferee, 587 

bankruptcy, appeal from order made in. 620 

costs of sheriff where receiving order made in 624 
effect of, on sheriff’s right, 6U5 

n:ii 1. execution creditor, of, before sale, rights of parties, 627 

bill of exchange, relief to acceptors wliere claim by holder and third party, 

sale, amount of deposit, where title admitted, 632 
discretion of the court where claim under, 604 

nature of evidence of, when given by sheriff to claimant. 615 
power of the court where goods subject to, 604 
sale of goods claimed under, procedure as to 634 

seizure by sheriff, right to interplead. 589 

bond, claimant’s, to proceed to trial, when satisfied, 612. 613 

rehef^to obligor of, where claim by executors of will and trustees of legatee, 

brokers, adverse claim to goods or proceeds, relief, 587 

Chancery Division, issue of originating summons in the 599 

chose in action, effect of disposition by the court, 594 * 

_ right of person liable, on assignment of. 584 
claim, admission as to part, no bar, 583 

duty of judge to adjudicate on. 637, 638 
grounds of, when to be raised. 614 

interpleader by high bailiff, when and how made 629 
nature and particulars to be given, 597. 598 

of, essential to relief of stakehohler. 586 
to entitle sheriff to relief, 590, 591 
necessity for writing. 597 

unli(]uidated damages, for, effect on right to relief, 585 
claimant, abandonment by, where applicant defendant to an action 631 

costs against, when ordered, 626 

execution debtor, when a, 596 

interpleader by sheriff on payment out by, 591 

non-appearance of, duty of county court judge on, 636, 637 

power of court on, 601 

non-service of, procedure on. 601 
payment into court by, 608 

payment of possession money by, in lieu of security, 608 
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claimant, preparation of claim by, no assistance from sheriff, .">98 

proof necessary to case of, in sheriff’s interpleader, 613 
receiver, a, practice where, GU8 
relief, when Crown a, 596 
right of, to set upju^ t/’Hii, GI3 

substitution of, for defendant, power of the court, 615 
title of. where property subject of a trust, 613, 611 
who may be, 595, 596 

claimants, litigation pending between, effect on rights of applicant, 

number of, no bar to relief, 597 
claims, independent, relief granted in respect of, 581 
‘•collusion,” meaning <.f, 593 

company, affidavit where applicant a, by whom made, 595 
contempt of court, enforcement of order by commitment for, 616 
contract, when no bai- to relief, 583 
coro!icr, relief granted to. in Ireland, 582 
costs. api)eal from county court, as to, 610 

claimant, against, in what cases ordered. 626 


586 


how order for, made against married woman, 627 
no appeal as to, without leave, 620 
parties, of, other than applicant, 625, 626 
])0Wcr of court or judge as to, 621 

})roceedings in the Chancery Division before transfer, 611 
reservation of, and sul>sequent discharge of order for issue, effect of, 627 

rules as to, in tlie Liverpool Court of Fiissage, 611 

.scale of, in county court interpleader, 610 
.‘security for. when ordered, 608. 609 
sheriff, of, of kee}iing subject-matter, 623, 624 

on appeal, 621 
rule as to, 622, 623 
trarisferred proceedings, in, 610 
where bankru[)tcy supervenes, 624 

claim admitted by execution creditor, 625 
stakeholder, of, when allowed, 621, 622 
successful party, of, what is incliule<i in, 926 
taxation of, where proccc'lings transferred to county court, 611 
where each party succeeds in part, 626 
counsel, right of, tcj address the jury, 610 
county court, appeal from, as to costs, 640 

to High Court, extent of riglit of, 639 
conditions of relief granted in the. 628, 629 
enactments governing proceedings in, 627, 628 
linjit of sco[)c of relief in, 628 

practice, where proceedings transferred from High Court i>\ 591, 

630 e 1 » 


transfer of subject-matter to, 607 
court, discretion of, in granting relief, 582 

no ])Ower in, to go outside the issue, 612 

or judge, meaning of, 601 

power of the, when will be exercised, GOl 

to dispose of whole matter of proceedings, 615 
courts having jurisdiction in interpleader, 580, 581 
Crown, relief where claimant the, 596 

damages, claim for, against the high bailiff or execution creditor, 630 

by execution creditor against high bailiff for negligence, pro- 
cedure, 635, 636 

non-liability of sheriff and execution creditor for, 606 
unliquidated, when relief affected by claim for, 585 
when to be awarded against the high bailiff, 638 
debentures, goods seized charged with payment of, right of holders, 611 
debt, assignment of, right of debtor on, 581 

judgment, when garnisliee no right to interplead, 585 
debtor, relief to. on claim by assignee and trustee in bankruptcy of assignor, 587 
defence, grounds of, raising at or before trial, 614 
defendant, action brought by assignees of tlebt, in, right to relief, 628 

to an, application for relief by, when and how made, 635 
power of judge where applicant a, 638 
non-appearance of, duty of judge on, 637 


( 57 



Index. 


IN TERPLEADER — continued, 

delay, applicant, by, effect of, 599 

deposit, amount of, to be required by the high bailiff, 632 

claimant, by, power of high bailiff to require, 631, 632 

possession fees after date of, when high bailiff not entitled to, 632 

value of, where less than the amount of the judgment, effect of takin<- 
out or court, boo ® 

where title admitted under a bill of sale, 632 
discovery, applicability of rules as to, 612 

... coujity court, in, rules applicable to, in interpleader proceedings, 638 
disposition, subject-matter, of, applicant must submit to court’s, 591 
district registry, when summons must be i.ssued in, 599 
Divisional Court, finality of summary decision of, 618 

equitable title, relief in respect of, obtainable in all diyisions of Hi-h Court 

estoppel, question of, nature of relief where arising, 583 
evidence, affidavit as, of fulfilment of conditions 59-1 

rules applicable to, 614, 615 ’ 

execution creditor, abandonment by, rights of sheriff on, 604 

action against, power of court to restrain, 603 
admission of claim by, costs of sheriff on, 625 
affidavit as to particulars of claim not required from, 598 
non-appearance of, evidence of service, 6U1 

power of court on, 602 
non-liability of, for acts of the sheriff, 603 

damages, 606 

debtor, bankruptcy of, before sale, rights of parties, 627 
when may be claimant, 596 
second, right of high bailiff as to, 632 
fees, high bailiff, of, duty of judge to adjudicate on, 638 
form of issue, not vital, 610, 611 

power of master to settle, 611 
variations in, 611, 612 
garnishee, when no right to interplead, 585 
high bailiff, applicant, stay of execution, where, 637 

application for relief by, when and how made, 635 
claim for damages for negligence by execution creditor against, pro- 
duty of, where no admission by execution creditor or withdrawal by 
claimant, 631 ^ 

to sell, when arising. 633 
fees of. duty of judge to adjudicate on, 638 
particulars of claim for damages against, 630 
power of, to delay sale, 634 

right of seizure of same goods on second execution, 632, 633 
to relief, 628 

High Court, extent of relief granted by, 580, 681 

Hisurance com^panies, relief to, where two claims for same policy moneys, 587 
interpleader, definition of, 580 ^ j it 

nature of relief given by, 580 
origin of relief, 580, 581 

persons to whom relief given by way of. 581, 582 
Ireland, when relief granted to coroner in, 582 
issue, court no power to go outside, 612 
form of, not vital, 610, 611 
power of master to settle form of, 611 
title of, 612 

judge, no appeal from, when sitting in chambers, 618 
judgment debt, when garnishee no right to interplead, 581 
Judicature Act, 1873, effect of, where equitable title involved, 582 
jurisdiction, courts having, in interpleader, 580, 581 

mutual security where both parties out of the, 609 
residence out of, no bar to relief, 597 

service out of, no power to order in Liverpool Court of Rassaf^e 641 

jury, findings of, on issue, a )peal from, 619 ® * 

right of counsel to address the, 610 

trial by, power of either party in county court interpleader to request, 638 
when ordered, 612 

jus tertii, right of claimant to set up, 613 
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INTERPLEADER — continued. 

landlord and execution debtor, fraud between, effect on slicri/fs rights, -jSS 
claim by, where sheriff levying, 58-S, oB'J 
payment to, by sheriff, wlien no answer to claimant, 589 
right of appeal of, extent of, in county court, 
liability, applicant, of, essentials to, oS.> 

Liverpool Court of Passage, appeals from, ])rocodure, G4I 

practice in interpleader proceedings in, Gil 
rules governing costs in, G41 
service out of jurisdiction, iir) power as to. G4i 
lord of manor, relief grantetl to, in what capacity, .o81, 
manor, lord of. when relief granted to, 581, 582 
married woman, how order for co.sts made against, 627 
master, onler of the, terms. 6o7 

power of, to decide .summarily, GOG, G07 

settle form of issue, G1 1 

practice where subject-matter dealt with by, G07 
when appeal lies from ord<‘rof, 617, 6ls 
mistake, sheriff, by. when no relief in respect of, 500 
mortgagee in possession, effect on sheriff's riglits, 580 

second, right of, to set up title of first. 613 
negligence, claim for damages for, by execution creditor against high huilitf, 
procedure, G35, 636 

new trial, grant of, where wrong party made plaintiff, 610 

power of judge of Salford Hundred Court to order, 643 
‘‘ no action,” meaning of, 603 
non-appearance, claimant, of, effect of. G3G. 037 

defendant, of, dut}' of ja<lge on, 637 

plaintiff, of, to interpleader summons of defemlant to an action, 
effect of. 636 

notice, withdrawal by claimant, of, requirement as to. 508 
officers, relief to, when grante<l, 581, 582 
•‘or other officer," persons included in expression. 581, 582 
order, county court judge, of, in interpleader, enforcement of, 638 

form of, wlicre execution creditor pays sheriff in hist instance. 623 
where claim for rent, 623 

ortlinury summons, issue of, in the Chancery Division, 598 

when claimant mav use, 508 

necessary to issue in district registry, 500 
originating summons, application for relief by stakeholder by, 508 

issue of, in the Chancery Division, 598 

King’s Bench Division, 508 

particulars of claim, insufficiency of, duty of county court judge as to, 629 

interpleader proceedings by high bailiff in, 620 
nature of, 507, 508 

no alliilavit required by execution creditor as to, 503 
jiarties, power to add or substitute, 610 

[)artncrship property, when interpleader not ap()licable to. 580 
{)awnbrokcr’B business, right of slieriff to hold pawns where receiver appointed, 
614 

personal interest, effect of, as a bar to relief, 502, 503 

()laiutiff, non-appearance of, to action, to interpleader by defendant, effect of, 

636 

party entitled to be, 600 

possession fees after date of deposit, when high bailiff not entitled to, 632 

money, payment of, in lieu of security, 608 
when sheriff not entitled to, 623 
subject-matter, of, must be in applicant, 385, 380 
postponement, trial, of. application for, 612 
practice, commencement of interpleader proceedings, 508 
proceedings, disposal of, 601 

power of court to dispose of whole matter, 615 
transfer to county court, 607 

transferred from the High Court, manner of trial, 638, 630 

to county court, procedure, 636 

proceeds of sale, disposal of, 605. 606 

purchaser, claim by assignees of seller, a factor, and consignor of goods, relief, 

587 

title of, on purchase from high bailiff, when good, 633 
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INTERPLEADER — continued. 

railway company, applicant a, by whom affidavit made, 595 
receiver, claimant a, practice where, 608 

relief granted to, in what cases, 582 
registrar, power of, in Salford Hundred Court, 643 
relief, application for, mode of, 598 
cases in which panted, 587, 588 
conditions applicable to all applicants for, 592 
county courts, in, conditions, 629 
grant of, in discretion of the court, 582 
personal interest as bar to, 592, 593 
persons to wltom now given, 581, 582 
right of high bailiff to, 628 
several claimants no bar to, 597 

rent, claim by landlord in respect of, where sheriff levying, 588, 589 
order where claim for, 623 
residence, no bar to relief, 597 
rules, practice now governed by body of, 581 

sale, applicant, hy, at instance of one party after notice, effect of, 586 
disposal of proceeds, of, 605, 606 
duty of high bailiff as to, 633 

goods clainied under a bill of sale, of, when ordered, 604, 605 
subject to bill of sale, of, procedure as to, 634 
power of high bailiff to delay, 634 
when court will order, 604 

where proceedings transferred from High Court to county court 634 

Salford Hundred Court, application for relief in, how made, 642 

conditions of relief in, 642 
enactments governing, 642 
possession by head bailiff in, procedure, 642, 643 
power of judge of, to order, 643 
registrar in, 643 
practice as to appeal in, 643 
stay of proceedings in, 643 
where relief given in, 642 
security, costs, for, when will be onlered, 608, 609 

payment of possession money in absence of, 608 
power of high bailiff to require, 631, 632 
seizure, right of sheriff to interplead before, 591 

sergeant-at-mace, practice of, as to small cases in Liverpool Court of Passage 641 
setting down, trial, for, failure as to, effect of, 612 ’ 

shareholder, right of, holding shares in both litigating companies, 610 

shares, relief to transferee for sale of, where claim by person other than transferor 
588 

sheriff, action against, power of court to restrain, 603 

acts of the, when execution creditor not liable as to, 603 
affidavit by, not necessary, 595 

not necessary in interpleader by, 594 
application for relief by, practice, 599 

charges of, inclusion in costs against execution creditor, 626, 627 
costs of, of keeping subject-matter, 623, 624 
on appeal, 624 
rule as to, 622, 623 
where bankruptcy supervenes, 624 

claim admitted by execution creditor, 625 
difficulty arising through fault of, refusal of relief on, 590 
discretion of, as to interpleader, 592 
duty of, where bankruptcy supervenes, 605 
fees of, in transferred proceedings, 640, 641 
injunction to restrain, when premature and irregular, 603 
interpleader by, practice as to, 599, 600 

relief as now granted, 588 

liability of, on paying landlord, where goods sold property of claimant 

589 r j r 

nature of claim essential to grant of relief to, 590, 591 
non-liability of, for damages, 606 
practice in interpleader by, 594 

proof required from claimant where interpleader by, 613 
protection of, where execution creditor admits claim, 589 
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IX 1 KRPLKA DI’jR — contiHVPo . 

siiurilf. relief to, when :,!<2 

rij/lit of, as to apjical, Cl 7 

etftx't o| inori-n,Lr-o in j, on. 

oil abainlniiiiH-iit l)y e.\f'<’ii I itai Col 

pawn- as ajrain-t !vf,.i vci , i;] | 
to iiilcrpJeaH Ci'imc s'm/uii , .‘,pi 

when ii(f( (-ted In- act.', ..f iiii<li r.>h' i ilr C'.io 
where fraud l..-lwcen landlwrd and ex-eu) ion d.-ho, 
yxiods subieel t«i Inll of >alc, 
pai«! out In- clainiani. Cm 
usual ordci-. when inlcrplcader Ijy. co.’i 
\\licii not t() po--i ■'■'■if iji itioti<‘\', C'-'.! 

w:tl,draw:d of, wli.-tv n.i prot.-.-i i, adonl- d on .'.>o 
.ohcitor. athdav.t rtl.;d by. on aopliranfs b half, wb-n ano;.vd .Vf 
‘•laiinant s, inabdity of under-''liordf to aet as. c:»i» 

■siiecial ca-'C, no appeal fr<»in dcri>ion of iiidgc on 

))OW(T of runrt to r)rrliT, lilt; 

stakeholder, atfidavit by. contends of, cm 

application by. who )ilaijditf in, Con, mo 
capacity of. to brinnr subjcct.inatt.T ’i/d., court Cdl 
costs of, w hen allowed, t;21, C22 
interplcadrr by, time a- to. C;):t 

liliyiti,,.- i„., 0 >a.l of intor|.l«i.li.,-r. cttVvf on r.nk-r for co 
nature ot clniin< aeain>t. e<sonfiai to relief Cst; 
retnsnl of relief I... in wayerin^rr coidra<-rs, c.s-i Cs*; 
n^ht of when-o tl,.cntCM,-,l will, action I,,- two'.,,- 'more iroli-. '.s,' 

when relnd -jranted to, C.'^-» ‘ pui'i.>, •^>t. 

stay of action, wticre applicant .lefendant to an action, nsr 

high bailiff i,s applicant, ii:ir 
pro<’ecding- in Salford H nn.I.cd t 'onrt , pnjccdinc Od 

wlirn orden-d. Co2 

■Sul, jeet-n, alter.” incaidng of. in allowing inlcrpIcadcr co,-S Ofo 

SLiinmons, mtvic(' oI, Cin) ‘ t , mo. 

tenaid for life, whore reliet eranted to. .C.S7 
titiie. appealing. b»r. C2t) 

a|*plieation by sheriff for relief. CdO 

Idle, eiuitable, dispide under, no bar to reli.-f in anv division of n.'.d, c . 

purchaser, of. of goods from high bailiff, udien'-mod Ven ' ^ 
trau''teree. shares, for dale of relief tM .i- i \ \ 

transtcof. .aS,S ’ other tha 

tian.sfcircd proceedings, High Court to county couit, n.nniu.r of trial, dds, c.:;;, 

trial, application to e.xpeditc, power of .pulue on gra,.t'in"r''',;;!'i7'’ 

postpone, to whom Jiuule. CI*> 

mi;;?;™:; "■'» 

failnre to proceed wilh, effect of. i;|l>, ill:) 
issue, ol. a[.ipeai from decision of jtul-'-eon ilbS 

of order for, aitercostb-,.,.erved elf, el of r-- 

nhen bv jury, dli ■’cneo, tiirei or. 

trust propeiuy, tiih to be .shown by claimant to, U]:! ,;n 
undcr-Mieritt, inability of, to act as .solicitor for claimant Vm 
nnlKluidatod damages, when a bar to relief ly-, 

tya.germg contracts, refu.sal ot relict to .staUcho'lder in ',84 -,s-, 

wa^housemen, relief to. on claim by holder of warrant 'fot^ 'dci’lvery atul consignor, 

wi ]<ii li II ^O] clilWIl liV linidor oF vv**iT*i**in# T/m* i i* i 

tvith<lrHWal,clai.na..;t, by, re-iuiren.eiul .In, -'S- 

high bailiff, by. practice as to. b;il 
protection oi sheritf on. wlien not atiorded. 
right ot bheriti as to, without interpleading, 5;)2 

lu'ntecting onler on ;j8‘r 

writing, necessity for claim to be in, .7i)7 \ 
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